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CASES 


ARGUED  AND  DETERMINED 


IN  THE 


Supreme  Court  op  Illinois. 


The  North  Chicago  Street  Railroad  Company 

V. 

Gebhardt  W.  Zeiger. 
Opinion  JUed  October  19^  1899. 

1.  Street  railways — person  may  lawfully  drive  carria^  on  tracks. 
One  may  lawfully  drive  his  carriage  in  the  car  tracks  if  he  exer- 
cises due  care  not  to  unduly  interfere  with  the  rights  of  the  rail- 
way and  to  avoid  a  collision,  and  may  recover  for  an  injury  received 
while  so  driving,  and  due  to  the  negligence  of  the  railway  company. 

2.  Damages — expense  of  procuring  competent  help  during  disability  is 
a  proper  element.  The  expense  incurred  by  an  injured  person  to  pro- 
cure competent  help  in  his  business  to  do  the  work  which  would 
have  been  performed  by  himself  had  Tie  not  been  disabled,  is,  if 
pleaded,  a  proper  element  of  damages. 

3.  Same— ^/len  Appellate  Court  may  refuse  to  set  aside  verdict.  The 
Appellate  Court,  in  a  suit  for  personal  injuries,  may  refuse  to  set 
aside  the  verdict  as  excessive  unless  the  amount  justifies  an  infer- 
ence that  it  is  the  result  of  partiality,  prejudice  or  passion. 

4.  Instructions— to/ien  use  of  word  *'wiir  is  not  mandatory.  An 
instruction  that  the  jury  "will"  find  a  verdict'  for  the  plaintiff  if 
he  has  proved  the  material  allegations  of  his  declaration  by  a  pre- 
ponderance of  the  evidence,  does  not,  by  the  mere  use  of  such  word 
"will,"  tend  to  deprive  the  jury  of  their  freedom  of  action  or  in- 
vade their  province. 
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10    North  Chicago  Street  K.  R.  Co.  v.  Zeiger.    [184  E 

6.  Expert  wmiESSES— physician  cannot  refuse  to  testify  because  ncft 
promised  extra  fees.  A  physician  subpoenaed  and  interrogated  as 
an  expert  witness  only,  cannot  refuse  'to  testify  upon  the  ground 
that  no  compensation  greater  than  that  allowed  to  ordinary  wit- 
nesses has  been  paid  or  promised  to  him. 

North  Chicago  Street  B,  B,  Co,  v.  Zeiger,  78  111.  App.  463,  affirmed. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Prank  Baker,  Judge, 
presiding. 

This  is  an  action  by  Gebhardt  W.  Zeiger  to  recover' 
damages  for  personal  injuries  and  for  expenses  to  which 
he  was  put,  together  with  damages  for  injuries  to  prop- 
erty, alleged  to  have  been  sustained  by  him  by  reason 
of  the  negligence  of  the  North  Chicago  Street  Railroad 
Company. 

The  declaration  alleges  that  on  the  29th  day  of  De- 
cember, 1894,  while  the  plaintiff  was  riding  with  due  care 
in  a  carriage  on  North  Clark  street  near  Belden  avenue 
in  a  southerly  direction,  one  of  the  defendant's  cable 
cars,  south-bound  negligently  struck  the  carriage,  there- 
by overturning  it  and  throwing  plaintiff  to  the  ground, 
causing  the  injuries  complained  of  and  putting  him  to 
the  expenses  alleged. 

As  appears  from  the  evidence,  on  the  evening  in  ques- 
tion the  plaintiff  with  two  ladies  was  riding  in  a  carriage 
drawn  by  one  horse  south-bound  on  Clark  street.  While 
doing  so  the  carriage  was  struck  by  a  train  of  the  de- 
fendant. Whether  such  collision  was  the  result  of  the 
negligence  of  the  defendant,  while  the  plaintiff  was  in 
the  exercise  of  ordinary  care,  is  the  main  issue  involved. 
At  the  trial  the  jury  found  a  verdict  in  favor  of  the  plain- 
tiff, and  assessed  his  damages  at  $5000,  and  judgment 
having  been  entered  on  the  verdict,  the  defendant  took 
an  appeal  to  the  Appellate  Court,  where  the  judgment 
has  been  affirmed.  The  present  appeal  is  from  such  judg- 
ment of  affirmance. 
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Oct.  'J9J  North  Chicago  Street  R.  R.  Cq.  v,  Zeiger.  11 
Egbert  Jamieson,  and  John  A.  Rose,  for  appellant. 
Lackner,  Butz  &  Miller,  for  appellee. 

Per  Curiam:  The  Appellate  Court,  in  deciding"  this 
case,  delivered  an  opinion,  which  is,  in  part,  as  follows: 

"The  theory  of  the  defendant  is  that  the  carriage  had 
cleared  the  track  and  was  at  a  safe  distance  before  the  • 
train  was  moved  up  to  and  partly  passed  it,  and  that, 
while  the  train  was  slowly  moving  along,  the  plaintiff's 
horse  became  unmanageable  and  backed  or  plunged  the 
carriage  against  the  train,  whereby  the  injuries  resulted. 
On  the  other  hand,  plaintiff's  theory  is  that  before  the 
carriage  had  fully  cleared  the  track,  and  while  the  left 
hind  wheel  was  still  in  the  track,  the  car,  moving  with 
negligent  rapidity,  caught  the  wheel  and  shoved  the  car- 
riage around  until  it  was  nearly  turned  about,  so  as  to 
make  it  face  in  a  direction  nearly  opposite  to  that  in 
which  it  was  going,  and  finally  upset  it,  thereby  occa- 
sioning the  alleged  injuries. 

"A  studious  consideration  of  the  record  brings  us  to 
the  conclusion  that  the  plaintiff's  theory  is  sustained  by 
the  preponderance  and  weight  of  evidence.  The  plain- 
tiff had  the  lawful  right  to  drive  his  carriage  in  the  car 
tracks,  in  the  exercise  by  him  of  due  care  to  avoid  an 
undue  interference  with  the  right  of  the  defendant  and 
to  avoid  a  collision,  and  while  so  driving,  the  law  sur- 
rounded him  with  its  protection  against  such  a  negligent 
operation  by  the  defendant  of  its  tracks  as  would  inevi- 
tably lead  to  the  injury  of  the  plaintiff.  (Booth  on  Street 
Railways,  sec.  316.)  Whether  the  plaintiff  was  in  the  ex- 
ercise of  due  care,  and  whether  the  defendant  was  guilty 
of  negligence,  under  the  circumstances,  were  questions 
of  fact  for  the  jury,  under  the  evidence,  and  having  been 
found  against  the  defendant,  with,  as  we  have  above  said, 
the  weight  and  preponderance  of  the  evidence  on  the  side 
of  the  findings,  the  verdict  ought  not  to  be  disturbed. 
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"It  cost  the  plaintiff  $104  to  repair  the  carriage,  and 
the  surgeons  were  paid  by  him  $450,  and  there  was  some 
other  small  expense,  about  none  of  which  matters  was 
there  dispute.  The  -plaintiff  was  a  wholesale  butcher 
and  employed  twenty-five  men.  The  first  time  he  was 
able  to  drive  down  to  his  place  of  business  was  April  4 
or  5, — a  little  over  three  months  after  the  accident, — and 
it  was  necessary  for  him  to  employ  a  superintendent  for 
five  months  from  the  time  of  the  accident,  which  he  did 
at  a  cost  of  $1000  for  salary  paid. 

"The  argument  of  defendant's  counsel  against  the  ad- 
missibility of  the  testimony  relative  to  what  the  plaintiff 
paid  for  a  superintendent,  and  the  necessity  for  employ- 
ing a  superintendent,  is  based  wholly  upon  the  original 
record  filed  in  this  court,  and  not  upon  the  full  record 
made  in  the  circuit  court.  By  a  supplemental  record 
brought  here  after  defendant's  brief  was  filed,  there  was 
brought  up  an  additional  count  to  the  declaration,  which, 
had  it  been  here  in  the  first  instance,  would  have  doubt- 
less spared  the  point,  that  there  was  no  basis  made  by 
the  pleadings  for  such  proof.  Such  additional  count  spe- 
cially alleged  plaintiff's  particular  damages  in  such  re- 
spect, and  the  facts  upon  which  they  were  claimed,  and 
was  a  good  basis  for  the  evidence.  The  expense  neces- 
sarily incurred  by  a  plaintiff  so  disabled,  in  procuring 
competent  help  in  his  business  to  do  the  work  which 
would  have  been  performed  by  himself  had  he  not  been 
disabled,  was  a  proper  subject  of  allowance  for  damages 
in  this  character  of  suit.  Ashcraft  v.  Chapman,  38  Conn.  230. 

"An  appellate  tribunal  will  not  disturb  a  verdict  in  a 
suit  to  recover  for  personal  injuries,  merely  because  it 
would  have  assessed  the  damages  at  a  less  amount  if  it 
had  been  sitting  as  a  jury.  It  is  only  where  the  verdict 
in  such  cases  is  so  out  of  the  way  as  to  justify  an  infer- 
ence that  it  is  the  result  of  partiality,  prejudice  or  pas- 
sion, that  the  duty  of  an  appellate  court  arises  to  set 
aside  the  verdict.    But  in  this  record  there  is  nothing  to 
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be  found  to  justify  such  an  inference.  The  case  seems 
to  have  been  fairly  and  deliberately  tried  and  full  con- 
sideration given  to  every  defense  the  defendant  inter- 
posed, and  though  the  verdict  is  full  in  amount,  it  can 
not  be  said  to  be  palpably  wrong. 

"Error  is  assigned,  and  argiled,  because  of  the  giving 
of  two  of  plaintiff's  instructions,  in  that,  as  it  is  said, 
one  of  them,  by  using  the  word  *wiir  instead  of  *may, ' 
practically  directs  the  jury  to  find  a  verdict  for  the 
plaintiff  in  case  they  find  that  be  has  proved  the  material 
allegations  of  his  declaration  by  a  preponderance  of  the 
evidence;  and  in  the  other,  it  in  substance  tells  the  jury 
it  is  their  'duty,'  in  case  they  find  the  defendant  guilty, 
to  determine,  from  the  evidence,  the  amount  of  the  dam- 
ages, if  any,  which,  under  the  evidence,  he  is  entitled  to 
recover,  and  if  the  jury  find,  from  a  preponderance  of 
the  evidence,  that  plaintiff  is  entitled  to  recover  substan- 
tial damages,  they  'will'  (instead  of  *raay')  fix  the  amount 
thereof,  etc.  In  other  words,  as  applicable  to  each  in- 
struction, it  is  argued  that  the  words  'will'  and  'duty,' 
as  there  employed,  were  mandatory  and  coercive  upon 
the  juiy,  and  tended  to  deprive  the  jury  of  their  freedom 
of  action  in  the  matter,  and  were,  as  used,  an  invasion 
by  the  court  of  the  province  of  the  jury.  To  tell  a  jury 
that,  if  they  find  from  the  evidence  the  plaintiff  has,  by 
a  preponderance  of  the  evidence,  proved  the  material 
allegations  of  his  declaration,  their  verdict  'will'  (instead 
of  'may')  be  in  his  favor,  is  to  state  the  law,  and  cannot, 
by  any  fair  understanding  of  words,  be  an  invasion  of 
the  province  of  the  jury.  'May'  could  not,  in  such  con- 
nection, properly  be  understood  in  the  alternative,  as 
'may'  or  'may  not,'  for,  under  the  premise  of  the  instruc- 
tion, there  was  but  one  proper  thing  for  the  jury  to  do, 
and  that  was  to  find  for  the  plaintiff.  Had  the  word 
•may'  been  used  instead  of  'will,'  it  would  have  stood  for 
and  meant  the  same  thing  as  'will,'  if  rightly  understood 
by  the  jury. 
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**Ver}^  much  the  same  reasoningf  applies  to  the  use  of 
the  words  'duty*  and  *will,'  in  the  connection  in  which 
they  were  used  in  the  second  instruction,  and  it  is  unnec- 
essary to  elaborate  upon  it.  The  cases  cited  and  relied 
upon  by  appellant  in  this  connection  are  not,  as  we  un- 
derstand them,  parallel  to  this  one,  and  our  holding  is  in 
no  sense  inconsistent  with  them,  but,  on  the  other  hand, 
is  in  harmony  with  them. 

"While  it  is  exceedingly  important  and  vitally  essen- 
tial to  the  preservation  of  the  right  of  trial  by  jury  that 
the  ]ury*s  province  should  not  be  usurped  by  the  trial 
judge,  it  is  no  less  important  and  essential  that  the  func- 
tions of  the  judge  should  be  preserved  and  exercised,  and 
to  instruct  the  jury  as  to  what  the  law  demands  of  them 
when  all  the  facts  and  conditions  precedent  to  the  de- 
mand of  the  law  have  been  rightfully  found  by  the  jury 
.  to  exist,  can,  in  our  view,  never  be  error.  For  illustra- 
tion we  refer  to  Chicago,  Burlington  and  Quincy  Railroad 
Co.  V.  Payne,  59  111.  534,  City  of  Aurora  v.  Jlillman,  90  id.  61, 
and  there  are  many  others. 

"Neither  was  there  error  in  the  refusal  of  defendant's 
instruction  numbered  28,  that  the  law  will  not  require  an 
expert  witness  (a  physician  and  surgeon  in  this  case)  to 
testify  in  a  case  unless  he  is  paid  the  usual  fees  of  expert 
witnesses  of  his  class  and  character,  etc.  This  question 
has  lately  been  settled  by  our  Supreme  Court  in  Dixon  v. 
People,  168  111.  179,  holding  that  a  physician,  subpoonaed 
and  interrogated  as  an  expert  witness  only,  cannot  re- 
fuse to  testify,  in  either  a  civil  or  criminal  suit,  upon  the 
ground  that  no  compensation  greater  than  that  allowed 
to  ordinary  witnesses  has  been  paid  or  promised  to  him. 

"We  perceive  no  reversible  error  upon  the  record,  and 
the  judgment  of  the  circuit  court  is  affirmed." 

We  concur  in  the  conclusion  reached  by  the  Appellate 
Court,  and  in  the  views  expressed  by  them  as  above 
quoted.  Accordingly,  the  judgment  of  the  Appellate 
Court  is  affirmed.  •     judgment  affirmed. 
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The  West  Chicago  Street  Railroad  Company 

V. 

John  Marks. 
Opinion  JUed  October  S5, 1899, 

1.  Pleading — when  declaration  states  a  cause  of  action  for  negligence, 
A  declaration  states  a  cause  of  action  which  alleges  that  plaintiff 
was  a  passeng-er  on  defendant's  street  car,  and  that,  while  using 
ordinary  care  for  his  safety,  the  defendant  negligently  and  with- 
out warning  ran  its  car  so  near  a  fixed  structure  that  there  was  not 
room  for  passengers  on  the  foot-board  to  ride  in  safety,  and  that 
plaintiff,  not  knowing  of  such  structure,  was  struck  and  injured. 

2.  TriaI/ — when  instruction  to  jury  after  retirement  is  not  erroneous. 
In  an  action  against  a  street  railway  company  by  a  passenger  in- 
jured by  striking  against  a  viaduct,  aA  instruction  by  the  court,  in 
response  to  a  communication  from  the  jury,  after  retirement,  e re- 
pressing their  opinion  that  the  city  and  not  the  company  was  at 
fault,  that  the  jury  should  not  consider  the  city's  liability,  is  not 
erroneous,  where  that  question  was  not  involved  under  the  issues. 

West  Chicago  Street  Bailroad  Co,  v.  Marks,  82  111.  App.  185,  affirmed. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Supe- 
rior Court  of  Cook  county;  th^  Hon.  Philip  Stein,  Judge, 
presiding. 

This  is  an  action  by  appellee,  against  appellant,  to 
recover  for  personal  injuries  received  by  him  while  a 
passenger  on  one  of  defendant's  cable  cars.  The  decla- 
ration contains  two  counts,  in  the  first  of  which  it  is  al- 
leged that  defendant  suffered  plaintiff  to  ride  on  its  cars 
in  a  dangerous  place,  to- wit,  on  the  left- side  step  of  a 
summer  car,  standing  room  on  such  car  step  being  the 
best  accommodation  afforded  when  plaintiff  was  received 
and  conveyed  as  a  passenger,  and  while  plaintiff  was  in 
this  position  the  defendant  demanded  and  received  fare, 
and  the  car,  on  moving  along  the  track,  passed  so  near 
a  permanent  obstruction  near  which  the  track  was  laid, 
that  the  plaintiff  was  struck  and  injured  whilst  using 
due  care  and  caution,  and  without  knowledge  of  any  such 


Digitized  by 


Google     — 


16      West  Chicago  Street  R.  R.  Co.  v.  Marks.    [182  III. 

obstruction,  and  without  any  signal  or  warning  from  de- 
fendant of  such  obstruction.  The  second  count  alleges 
that  the  defendant  received  the  plaintiff  as  a  passenger, 
and  supplied  and  furnished  him  with  an  unsafe  and  dan- 
gerous position  on  its  car,  by  reason  of  which  the  plain- 
tiff came  in  contact  with  a  permanent  obstruction  placed 
so  near  the  track  that  plaintiff  was  injured. 

The  evidence  showed  that  on  July  26, 1896,  the  defend- 
ant had  on  its  track  open  cars,  along  each  side  of  which 
were  running-boards,  which,  though  designed  as  a  step 
to  mount  to  said  cars,  were  nevertheless  often  used  by 
passengers  to  stand  upon,  sometimes  when  there  was  no 
room  elsewhere  in  the  train,  and  sometimes  from  choice. 
The  evidence  shows  that  at  the  time  plaintiff  sought  to 
take  a  place  on  the  car  the  seats  were  all  occupied,  as 
well  as  the  aisles  and  places  between  the  seats,  as  also 
the  running-board  on  the  right-hand  side,  and  that  the 
plaintiff,  with  others,  took  a  position  on  the  left-hand 
running-board.  The  conductdr  testified  that  he  did  not 
remember  warning  or  notifying  plaintiff  of  any  peculiar 
danger,  and  states  "it  is  a  very  common  thing  to  ride  on 
the  foot-board;  we  don't  say  anything  to  them;  we  just 
let  them  ride  there  if  they  want  to;  we  don't  tell  them 
anything  about  this  viaduct  they  are  approaching."  The 
distance  of  the  car  from  the  stationary  object  is  between 
twelve  and  nineteen  inches.  The  testimony  is  to  the 
effect  that  there  was  no  danger  in  riding  on  the  foot- 
board where  one  knew  of  the  existence  of  the  stationary 
object  so  near,  as  it  could  be  avoided  by  standing  close 
against  the  car. 

After  the  jury  retired  to  consider  the  evidence  and 
to  return  their  verdict  they  sent  a  communication  to  the 
court,  as  follows:  "The  city  built  the  bridge  and  takes 
care  of  repairing  it,  and  the  city  railway  company  pays 
license  for  its  cars  to  go  across,  and  that,  in  my  estima- 
tion, the  city  is  in  fault  and  not  the  railway  company." 
In  response  to  that  communication  the  court  sent  a  writ- 
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ten  instruction,  as  follows:  "With  reference  to  the  com- 
munication hereto  attached,  which  the  court  has  received 
from  the  jury,  the  court  instructs  the  jury  that  they  must 
decide  this  case  upon  the  law,  and  the  evidence  as  they 
have  heard  it  from  the  witnesses  who  have  testified  in 
this  case,  and  they  should  not  go  outside  of  the  evidence 
in  deciding  the  issues  submitted  to  them.  Whether  the 
city  is  liable  or  not  is  not  a  question  before  the  jury, 
and  they  have  nothing  to  do  with  it  and  should. not  con- 
sider it." 

A  verdict  and  judgment  for  $1500  were  entered  by  the 
trial  court,  which,  on  appeal  to  the  Appellate  Court  for 
the  First  District,  were  affirmed.  This  appeal  is  prose- 
cuted, and  the  errors  relied  on  are  entering  judgment  on 
a  defective  declaration  and  the  giving  of  the  instruction 
in  response  to  the  communication  from  the  jury. 

I      VanVechten  Veeder,  for  appellant. 

A.  P.  PiCHEREAU,  and  Burton  &  Reichmann,  for  ap- 
pellee. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

It  sufficiently  appears  from  the  allegations  of  the  dec- 
laration that  the  plaintiff  became  a  passenger  on  the  de- 
fendant's cars  and  the  latter  did  not  use  proper  care  to 
see  that  the  former  should  be  carried  safely;  that  it  neg- 
ligently ran  its  cars  so  near  to  a  fixed  structure  that  there 
was  not  room  enough,  unless  standing  very  close  to  the 
car, when  riding  on  the  foot- board,  to  be  carried  in  safety, 
and  that  the  plaintiff  did  not  know  of  the  existence  of 
the  fixed  structure  and  was  not  warned  of  it  by  the  de- 
fendant, and  whilst  using  due  care  and  caution  for  his 
own  safety  was  unavoidably  struck  and  injured.  We  are 
of  opinion  that  the  declaration  stated  a  cause  of  action. 

The  answer  of  the  judge  by  giving  an  instruction  to 
the  jury  in  response  to  their  communication  was  not  error. 

l»2— 2 
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The  jury  had  nothing  to  do  with  the  relationship  exist- 
ing between  the  city  of  Chicago  and  the  appellant  with 
reference  to  the  use  of  the  viaduct,  nor  as  to  whether  the 
tracks  were  situated,  with  reference  to  the  obstruction, 
in  the  position  they  were  by  the  direction  of  the  munici- 
pality. That  question  was  not  involved  in  the  case  sub- 
mitted to  them  under  the  issue,  and  it  was  not  error  for 
the  court  to  so  instruct  them. 

We  find  no  error  in  the  record,  and  the  judgment  of 
the  Appellate  Court  for  the  First  District  is  affirmed. 

Judgment  affirmed. 


Swift  &  Co. 
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ViNCENTZ  Rutkowski. 

Opinion  filed  Octobei'  19^  1899. 

1.  Variance — a  variance  should  be  taken  advoMage  of  at  the  triaL 
A  party  who  fails  to  object  to  evidence  when  offered,  on  the  ground 
of  variance,  and  to  point  out  such  variance,  waives  the  objection. 

2.  FIjKADISG— pleading  to  merits  waives  right  to  move  to  eliminate 
counts  as  insuffideTU.  A  defendant,  after  pleading  to  the  merits, 
cannot  question  the  sufficiency  of  the  counts  of  the  declaration  by 
a  motion  to  eliminate  them  from  the  case  or  to  exclude  the  evi- 
dence from  the  conslderktion  of  the  jury. 

3.  Appeals  and  errors — when  refusal  to  instruct  jury  to  disregard 
counts  is  not  reversible  error.  The  court's  refusal  to  Instruct  the  jury 
to  disregard  counts  of  the  declaration  is  not  reversible  error  when 
it  contains  one  or  more  good  counts  sufficient  to  sustain  the  judg- 
ment to  which  the  evidence  is  applicable. 

4.  Same — whether  verdict  is  against  weight  of  evidence  is  not  for  the 
Supreme  Court.  Whether  a  verdict  in  a  suit  at  law  is  against  the 
weight  of  evidence  presents  a  question  for  the  determination  of 
the  Appellate  Court,  but  not  for  the  Supreme  Court. 

5.  Same — question  of  proximate  cause  of  iv jury  is  one  of  fact.  Whether 
the  negligence  of  the  defendant  was  the  proximate  cause  of  the 
injury  complained  of  is  a  question  of  fact  settled  by  the  Appellate 
Court's  judgment  of  affirmance,  where  there  is  evidence  tending 
to  sustain  such  finding. 
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6.  'EviDESCE— permuting  eockilntion  ofinjv/ry  is  not  ground  for  reversal, 
in  absence  of  abuse  of  discretion.  In  the  absence  of  abuse  of  discretion, 
a  ruling^  of  the  circuit  court  permitting*  the  defendant,  in  an  action 
for  personal  injuries,  to  exhibit  his  injured  arm  to  the  jury,  will  not 
be  disturbed  by  the  Supreme  Court. 

7.  TBiAii — one  cannot  complain  of  rtUings  in  his  own  favor.  An  ap- 
pellant cannot  complain  of  remarks  made  by  opposing*  counsel  in 
his  closing  argument,  where  the  objection  of  appellant's  counsel 
thereto  was  sustained  by  the  court. 

Swift  &  Co,  V.  JBu«fcoip»H,  82  111.  App.  108,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  George  A.  Trude, 
Judge,  presiding. 

This  was  an  action  brought  by  appellee,  a  minor  aged 
fourteen  years,  against  Swift  &  Co. ,  to  recover  for  a  per- 
sonal injury  received  while  in  the  employ  of  the  defend- 
ant at  its  packing  house  at  the  Union  Stock  Yards  in 
Chicago,  on  the  80th  day  of  June,  1892.  A  trial  before  a 
jury  resulted  in  a  verdict  and  judgment  for  plaintiff  of 
$5000,  which,  on  appeal,  was  reversed  in  this  court  on 
account  of  an  erroneous  instruction.  {Swift  dc  Go.  v.  Rut- 
kowski^ 167  111.  156.)  The  cause  having  been  remanded,  a 
second  trial  resulted  in  a  verdict  and  judgment  for  plain- 
tiff for  $2200,  which  was  affirmed  in  the  Appellate  Court, 
and  the  defendant  appealed  to  this  court. 

On  the  second  trial  the  cause  was  submitted  to  the 
jury  on  a  declaration  consisting  of  five  counts.  The  sec- 
ond count,  filed  January  28,  1896,  charged  the  defendant 
with  failure  to  use  due  care  to  employ  a  sufficient  num- 
ber of  fellow-servants  for  plaintiff.  The  first  count,  filed 
July  15,  1897,  charged  defendant  with  not  using  due  care 
to  supply  plaintiff  with  a  sufficient  number  of  fellow- 
servants;  that  plaintiff  notified  defendant  of  that  fact; 
that  defendant  promised  plaintiff  to  furnish  a  sufficient 
number  of  fellow-servants;  that  plaintiff  relied  on  the 
promise;  that  defendant  failed  to  keep  the  promise.  The 
second  count,  filed  July  15,  1897,  charged  the  defendant 


Digitized  by 


Google 


20  Swift  &  Co.  v,  Rutkowskl  [182  DL' 

with  failure  to  use  due  care  to  furnish  plaintiff  with  suf- 
ficient help;  that  plaintiff  notified  defendant  of  that  fact; 
that  defendant  insisted  plaintiff  must  do  his  work  alone 
and  urged  on  plaintiff  to  his  work,  and  that  plaintiff,  on 
being  so  ordered  by  defendant,  obeyed  defendant  and  re- 
turned to  his  work,  and  that  defendant  failed  to  furnish 
the  necessary  additional  help.  The  third  count,  filed 
July  15,  1897,  charged  the  defendant  as  in  the  preceding 
second  count,  and  adds  thereto  the  promise  of  defendant 
to  furnish  additional  h^lp,  and  that  it  failed  to  keep  the 
promise,  and  that  plaintiff  was  ignorant  of  the  dangers  of 
doing  the  work  alone.  The  fourth  count  charged  defend- 
ant with  failure  to  furnish  plaintiff  with  sufllcient  help; 
that  it  was  dangerous  for  plaintiff  to  do  his  work  alone; 
that  he  was  ignorant  of  the  dangers ;  that  defendant  failed 
to  notify,  instruct  and  warn  plaintiff  of  the  dangers  of 
his  work.  All  the  counts  allege  that  plaintiff  was  injured 
by  reason  of  the  several  acts  of  negligence  charged.  To 
all  the  counts  the  defendant  filed  the  general  issue. 

In  the  opinion  of  the  Appellate  Court  the  leading  facts 
established  on  the  trial  are  stated,  as  follows:  "Appel- 
lee's work  consisted  in  cutting  with  a  knife  a  thin  fell, 
about  the  thickness  of  a  newspaper,  which  lies  over  the 
fat  of  the  peck,  (a  part  of  the  paunch,)  and  then  pulling 
off  the  fat  with  the  hands.  The  pecks  were  trimmed 
while  lying  on  the  fioor,  and  while  trimming  the  appellee 
ordinarily  stood  in  a  stooping  position,  with  his  face  to- 
ward the  fioor  and  his  eyes  and  attention  directed  there 
upon  his  work.  Appellee  had  worked  for  appellant,  trim- 
ming pecks,  for  about  a  month  previous  to  the  accident. 
For  the  first  two  weeks  of  his  employment  three  boys 
were  trimming  pecks.  For  the  next  two  weeks  two  boys, 
one  of  whom  was  the  appellee,  trimmed  the  pecks  until 
about  three  hours  before  appellee's  injury,  when  appellee 
was  required  to  do  the  work  alone.  On  this  latter  point 
there,  is  a  conflict  in  the  evidence,  but  we  think  it  justi- 
fies a  finding  that  at  the  time  appellee  was  injured  he 
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was  working*  alone  trimming'  pecksj  and  by  direction  of 
appellant's  foreman,  and  that  while  working  alone  he 
could  not  and  did  not  keep  up  the  work  and  gradually 
fell  behind,  until,  while  doing  his  work  and  in  the  usual 
stooping  position,  he  was  struck  in  the  back  by  a  carcass 
of  be^f  which  was  being  hoisted  from  the  fioor  onto  a 
hoist,  and  a  knife  held  by  appellee  in  his  right  hand  was 
driven  into  his  left  arm,  cutting  it  so  severely  that  he  is 
unable  to  use  it  and  is  permanently  injured.  It  is  further 
shown  that  with  two  or  three  boys  trimming  pecks  the 
work  was  always  safe  to  do  and  entirely  free  from  dan- 
ger, because  such  a  number  of  boys  was  sufficient  to  keep 
the  work  up  and  be  always  thirty  or  forty  feet  away  from 
the  men  moving  or  lifting  the  carcasses  of  beef  or  doing 
other  work  whereby  the  boys  trimming  pecks  might  be 
struck  and  injured.  One  boy  could  not  safely  do  the 
work  alone,  because  he  could  not  work  rapidly  enough 
to  keep  the  work  up  and  would  fall  behind.  As  he  fell 
behind  the  work  became  dangerous  because  of  his  com- 
ing in  close  proximity  to  the  men  moving  and  hoisting 
the  carcasses  of  beef,  and  the  liability  to  be  thereby 
struck  or  hit  by  a  moving  carcass  while  working  with  a 
sharp  knife  used  in  trimming  pecks.  It  is  further  shown, 
as  we  think,  by  the  preponderance  of  the  evidence, — 
at  least  it  is  not  against  the  manifest  weight  of  the  evi- 
dence,— that  the  failure  to  employ  another  boy  to  trim 
pecks  at  the  time  appellee  was  injured  was  the  proxi- 
mate cause  of  his  injury;  that  the  appellee  was  injured 
through  no  fault  of  his  own;  that  he  did  not  appreciate 
or  understand  the  danger  to  which  he  was  exposed  while 
trimming  pecks  alone;  that  appellant  knew  appellee  was 
left  alone  at  the  time  he  was  injured;  that  appellee  went 
to  Ledo  Young,  the  foreman  of  appellant,  and  objected 
to  doing  the  work. alone,  and  Young  promised  to  get  more 
help;  that  Young  did  not  do  so,  and  appellee  again  went 
to  Young  and  asked  for  additional  help,  and  that  Young 
told  him  that  he  (Young)  would  help  him;  that  appellee, 
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.  relying"  thereon,  retimed  to  his  work;  that  no  help  was 
furnished,  and  shortly  thereafter  appellee  was  struck  by 
a  swinging  carcass  of  beef  and  severely  injured." 

John  A.  Post,  and  O.  W.  Dyites,  for  appellant. 

E.  S.  CuMMiNGS,  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

It  is  first  insisted  that  there  was  a  variance  between 
the  declaration  and  the  evidence,  and  on  that  ground  the 
court  should  have  excluded  from  the  consideration  of  the 
jury  the  second  count  of  the  declaration  of  January  28, 
1896,  and  the  second  and  fourth  additional  counts  of  July 
15,  1897.  At  the  close  of  plaintiff's  evidence  defendant's 
counsel  moved  the  court  "to  eliminate  these  counts  from 
the  consideration  of  the  jury,  and  to  exclude  all  evidence 
in  the  case  as  to  these  counts,  upon  the  ground  of  vari- 
ance," which  motion  the  court  overruled.  It  is  a  well 
settled  rule  that  a  party  desiring  to  take  advantage  of  a 
variance  between  the  declaration  and  the  evidence  should 
object  to  the  evidence  when  offered  and  point  out  wherein 
the  variance  consists,  so  that  the  other  party  may  amend 
the  declaration  and  thus  avoid  the  objection.  If  this 
course  is  not  pursued  the  objection  to  the  evidence  will 
be  regarded  as  waived.  {Swift  &  Co,  v.  Madden^  165  111.  41; 
Westville  Coal  Co,  v.  Schwartz,  177  id.  272.)  Moreover,  the 
plaintiff  did  not  rely  exclusively  on  the  counts  objected 
to,  but  relied  on  other  counts  of  the  declaration  under 
which  it  is  not  pretended  the  evidence  was  inadmissible. 
If  the  evidence  was  admissible  under  any  one  count  of 
the  declaration  it  could  not  be  excluded.  The  rule  laid 
down  in  Chicago,  Burlington  and  Quincy  Railroad  Co.  v. 
Fa?-7ier,  108  111.  538,  applies  here.  It  is  there  said  (p.  548): 
"It  is  also  contended  the  plaintiff  failed  to  prove  his  case 
as  laid  in  the  declaration,  and  that  the  court  therefore 
erred  in  not  excluding  the  evidence  from  the  jury.  We 
do  not  concur  in  this  view.  '  The  mistake  of  appellant  on 
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this  branch  of  the  case  is  in  assuming  that  appellee  bases 
his  right  of  recovery  exclusively  upon  'the  original  im- 
proper construction  of  the  car.'  It  is  true  the  declaration 
proceeds  upon  this  theory,  but  not  upon  this  theory  alone, 
for,  as  already  shown,  it  is  expressly  averred  in  the 
amended  declaration  that  it  was  the  duty  of  the  defend- 
ant *to  furnish  for  the  use  of  its  employees  properly  and 
carefully  constructed  cars,  with  end  ladders,  side  handles 
and  steps  attached  thereto,'  and  the  declaration  further 
on  expressly  negatives  the  performance  of  this  duty. 
This  being  so,  the  plaintiff  was  not  bound,  at  his  peril, 
to  prove  both  branches  of  his  case.     It  was  sufficient  if 
he  proved  either.  It  is  a  familiar  doctrine  of  the  law  that 
all  torts  are  severable,  and  therefore,  in  an  action  ex  de- 
licto^ it  is  immaterial  that  all  the  averments  of  the  decla- 
ration are  not  proved  as  laid.     It  is  sufficient  if  such 
of  them  as  are  so  proved  show  a  good  cause  of  action. 
Applying  this  principle  to  the  question  in  hand,  the  po- 
sition of  appellant  is  clearly  not  tenable.     To  the  sug- 
gestion.the  declaration  was  fatally  defective,  and  the 
motion  to  exclude  the  evidence  should  therefore  have 
been  sustained,  it  is  sufficient  to  say  that  the  defendant, 
by  pleading  to  the  merits,  admitted  the  sufficiency  of  the 
declaration,  and  it  is  not  readily  perceived  how  its  suffi- 
ciency could  be  subsequently  raised  by  a  mere  motion  to 
exclude  the  evidence  from  the  jury.     We  are  aware  of 
no  practice  authorizing  such  a  course.    If  the  defendant 
desired  to  question  the  sufficiency  of  the  declaration  it 
should  have  demurred,  or  moved  in  arrest  of  judgment. 
(Chicago^  Burlington  and  Quincy  Railroad  Co.  v.  Harwoody  90 
111.  425;  Roberts  Y.Corby,  86  id.  182.)  Having  done  neither, 
it  is  unnecessary  to  determine  whether  the  plaintiff  was 
bound  to  aver  in  the  declaration  he  had  no  notice  of  the 
defective  construction  of  the  car,  as  the  declaration  was 
clearly  sufficient  after  verdict."    Here,  as  in  the  case 
cited,  the  defendant  pleaded  to  the  counts  in  question, 
and  their  sufficiency  cannot  be  raised  by  motion  to  elimi- 
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nate  them  from  the  case  or  exclude  the  evidence  from  the 
consideration  of  the  jury. 

It  is  also  claimed  that  the  court  erred  in  refusing  to 
instruct  the  jury  to  disregard  the  second  additional  count 
of  the  declaration,  filed  January  28, 1896,  and  the  second 
and  fourth  additional  counts  filed  July  15,  1897.  It  is 
conceded  that  the  declaration  contains  one  or  two  counts 
which  are  good  and  to  which  the  evidence  is  applicable, 
and  that  these  counts,  or  one  of  them,  are  sufficient  to 
sustain  the  judgment.  Where  such  is  the  case,  it  was  ex- 
pressly held  in  Consolidated  Coal  Co.  of  St.  Louis  v.  Scheiber, 
167  111.  539,  that  the  refusal  of  the  court  to  instruct  the 
jury  is  not  reversible  error.  The  same  rule  was  declared 
in  Chicago  and  Alton  Railroad  Co,  v.  Anderson^  166  111.  575, 
and  the  rule  established  in  those  cases  must  control  here. 

It  is  argued  at  some  length  in  the  briefs  that  the  ver- 
dict is  against  the  weight  of  the  evidence.  That  was  a 
question  properly  before  the  Appellate  Court,  but  it  does 
not  arise  here. 

It  is  also  claimed  that  the  alleged  insufficiency  of  help 
was  not  the  proximate  cause  of  plaintiff's  injury.  Upon 
an  examination  of  the  evidence  bearing  on  this  question 
it  will  be  found  that  it  fairly  tends  to  prove  that  if  more 
help  had  been  furnished  to  assist  in  the  work  plaintiff 
was  required  to  perform,  as  the  evidence  tends  to  prove 
appellant  promised  appellee  should  be  furnished,  appel- 
lee would  have  been  removed  from  the  place  where  the 
beef  was  hoisted,  and  hence  would  not  have  been  exposed 
to  the  danger  which  resulted  in  the  injury.  But  however 
that  may  be,  whether  the  negligence  of  appellant  was 
the  proximate  cause  of  the  injury  was  a  question  of  fact, 
which  was  settled  by  the  judgment  of  the  Appellate 
Court  affirming  the  judgment  of  the  circuit  court.  Pull- 
man Palace,  Car  Co.  v.  Laa<:k,  143  111.  242,  and  cases  cited. 

It  is  also  claimed  that  the  court  erred  in  allowing  the 
appellee  to  exhibit  his  injured  arm  to  the  jury.  Whether 
the  trial  court  will  permit  an  injured  limb  to  be  exhib- 
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ited  to  the  jixry  for  any  proper  purpose  is  a  matter  within 
the  discretion  of  the  court,  (Chicago  and  Alton  Railroad 
Co,  V.  Clausen,  173  111.  100,)  and  unless  there  has  been  an 
abuse  of  discretion  the  ruling:  of  the  circuit  court  will  not 
be  disturbed.  Here  it  is  manifest,  in  view  of  the  verdict, 
that  no  injury  resulted  from  the  ruling-  of  the  court  on 
the  question. 

Objection  is  made  to  certain  remarks  of  counsel  for 
appellee  in  his  closing  argument  to  the  jury.  The  record 
shows  that  the  objection  of  appellant's  counsel  was  sus- 
tained by  the  court.  The  ruling  of  the  court,  therefore, 
being  in  appellant's  favor,  appellant  cannot  be  heard  to 
complain. 

The  judgment  of  the  Appellate  Court  will  be  aflEirmed. 

Judgment  ajjirmed. 


Prank  X.  Werling  et  al. 

V. 

Emily  E.  Ingersoll  et  al 

Opinion  JUed  October  19,  1899.  g®|j  ^g  ^^ 

This  case  is  controlled  by  the  decision  in  City  of  Chicago  v.  McOraw, 
75  111.  566,  which  holds  that  the  State  of  Illinois  is  not  the  owner 
of  ttie  strip  of  land  ninety  feet  wide  along*  and  contiguous  to  the 
Bouth  marg-in  of  the  Illinois  and  Michig-an  canal  through  section  10. 

Appeal  from  the  Circuit  Court  of  LaSalle  county; 
the  Hon.  Charles  Blanchard,  Judge,  presiding. 

Lincoln  &  Stead,  for  appellants. 

Per  Curiam:  This  is  an  action  of  trespass,  instituted 
in  the  circuit  court  of  LaSalle  county  by  Emily  E.  Inger- 
soll and  George  Ingersoll,  appellees,  against  Prank  X. 
Werling  and  Eugene  Smith,  appellants,  to  recover  dam- 
ages for  removing  the  fences  and  entering  the  close  of 
appellees. 
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The  declaration  consists  of  one  count.  It  alleges,  in 
substance,  that  the  defendants,  (appellants,)  with  force 
and  arms,  on,  to-wit,  the  thirteenth  day  of  November, 
1897,  and  on  divers  other  days,  broke  and  entered  cer- 
tain closes  of  the  plaintiffs,  (appellees,)  situate  in  the 
county  of  LaSalle,  and  then  and  there  removed  and  de- 
stroyed, to-wit,  one  hundred  and  fifty  rods  of  fence,  of 
the  value  of  $1000,  and  other  wrongs  then  and  there  did 
against  the  peace  of  the  People,  etc. ,  and  to  the  damage 
of  the  plaintiffs  of  $1000.  To  this  declaration  no  for- 
mal pleas  were  filed.  By  stipulation  all  questions  of 
pleading  are  waived,  and  it  is  agreed  that  any  and  all 
evidence  competent  to  establish  a  cause  of  action  or  a 
defense  shall  be  treated  in  the  same  manner,  and  be 
given  the  same  force  and  effect,  as  though  all  proper 
pleas  had  been  filed  and  properly  pleaded. 

Under  the  stipulation  the  issues  in  this  case  are  lim- 
ited, and  confined  to  a  single  question,  viz. :  Is  the  State 
of  Illinois  the  owner  of  a  strip  of  land  ninety  feet  in  width 
along  and  contiguous  to  the  south  margin  of  the  Illinois 
and  Michigan  canal,  through  section  10?  If  the  State  is 
the  owner  of  this  ninety-foot  strip,  it  is  stipulated  and 
agreed  that  this  suit  cannot  be  maintained.  If  the  State 
is  not  the  owner  of  this  ninety-foot  strip,  it  is  stipulated 
and  agreed  that  appellants  were  guilty  of  a  trespass. 

A  jury  was  waived  and  the  case  was  submitted  to  the 
court  for  trial  without  a  jury.  The  findings  of  the  court 
below  were  in  favor  of  the  appellees,  and  judgment  was 
rendered  in  their  favor  against  appellants.  The  present 
appeal  is  prosecuted  from  such  judgment. 

In  City  of  Chicago  v.  McOraio^  75  111.  566,  this  coiU"t  de- 
cided that  the  State  is  not  the  owner  of  the  strip  in  ques- 
tion, ninety  feet  wide.  We  refer  to  that  case  for  the 
reasons  given  in  support  of  the  conclusion  so  reached. 
It  is  unnecessary  to  repeat  those  reasons  here. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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The  Polish  Roman  Catholic  Union 

V. 

Anna  Warczak. 

Opinion  filed  October  55,  1899, 

1.  Benefit  societies — constitution  of  local  lodge  controls  in  case  of 
conflict  between  it  and  constitution  of  head  lodge.  The  constitution  of  a 
local  branch  of  a  benefit  society  forms  a  part  of  a  member's  con- 
tract of  insurance,  and  where  there  is  no  requirement  that  the 
constitution  and  by-laws  of  the  subordinate  societies  must  strictly 
conform  to  those  of  the  association,  which  has  no  transactions  with 
the  members  directly,  the  former  governs  in  case  of  conflict. 

2.  Sauk— society  relying  on  forfeiture  must  show  that  the  constitution 
tww  strictly  foUawed.  It  is  incumbent  upon  a  benefit  society  to  show 
that  a  forfeiture  and  suspension  relied  on  as  a  defense  to  a  suit  for 
mortuary  benefits  were  made  in  accordance  with  the  constitution 
and  by-laws  of  the  society. 

3.  Trial — when  remarks  by  the  court  to  witness  are  not  objectionable. 
Remarks  made  by  the  court  in  an  endeavor  to  get  the  evidence 
before  the  jury  in  a  manner  to  be  understood  by  them  are  not  ob- 
jectionable where  the  witness  testified  in  a  foreign  language. 

4.  Appeals  and  errors — when  refusal  of  defendants  instructions  is 
not  erroneous.  Refusal  of  instructions  requested  by  the  defendant 
association  in  an  action  upon  a  benefit  certificate  is  not  error,  when 
no  defense  against  the  prima  facie  case  of  plaintiff  is  made  out. 

Polish  Boman  Catholic  Union  v.  Warczakj  82  111.  App.  351,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Joseph  E.  Gary,  Judge, 
presiding". 

CzARNECKi  &  KoRALESKi,  for  appellant. 

James  H.  Westcott,  Jr.,  for  appellee. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

Prior  to  April  18,  1894,  appellant  was  a  fraternal  and 
benevolent  society  incorporated  under  the  laws  of  this 
State,  and  made  up  of  subordinate  or  branch  societies, 
which  were  also  incorporated,  including  branch  No.  147, 


Digitized  by 


Google 


28  Polish  Catholic  Union  v.  Warczak.      [182  III. 

known  as  St.  Adalbert  Society.  The  corporation  was 
not  incorporated  for  pecuniary  profit.  On  April  18, 1894, 
the  appellant  issued  a  certificate  to  Thomas  Warczak, 
to  the  effect  that  on  his  compliance  with  articles  13,  14, 
16  and  20  of  its  constitution  he  would  be  entitled  to  all 
benefits  and  relief  which  should  arise  for  each  member 
of  the  death  benefit  treasury  of  the  appellant.  Warczak 
died  November  6,  1896,  leaving  surviving  his  widow,  who 
was  the  beneficiary,  (the  appellee  here,)  who  brought  suit, 
on  the  certificate  of  membership,  to  recover,  by  reason  of 
the  death  of  her  husband  as  a  member  of  the  society,  oa 
the  contract  expressed  in  the  certificate  of  membership. 
The  principal  defense  to  a  right  of  recovery  was  that 
the  plaintiff's  husband  was  not,  at  the  time  of  his  death, 
a  member  of  the  defendant  in  good  standing,  and  there- 
fore not  entitled  to  recover;  that  he  had  forfeited  all  his 
rights  as  a  member  because  of  non-payment  of  assess- 
ments when  they  became  due.  This  was  denied  by  the 
plaintiff,  who  also  sought  to  show  a  waiver  of  any  for- 
feiture, claiming  that  her  husband  was  in  good  standing 
at  the  time  of  his  death.  On  trial  in  the  superior  court 
of  Cook  county  a  verdict  and  judgment  for  the  plaintiff 
were  entered  for  $657,  which,  on  appeal  to  the  Appellate 
Court  for  the  First  District,  were  aflflrmed.  That  court 
granting  a  certificate  of  importance,  an  appeal  was  pros- 
ecuted to  this  court. 

By  section  8  of  the  fourteenth  article  of  the  constitu- 
tion of  appellant  it  is  provided  that  in  case  of  the  death 
of  a  regular  member  the  mortuary  fee  shall  amount  to 
the  sum  of  f600.  By  paragraph  9  of  the  seventeenth  ar- 
ticle it  is  provided  that  if  any  member  is  in  arrears  for 
monthly  dues,  tickets  or  special  collections  for  a  longer 
period  than  six  months  his  name  shall  be  stricken  thereby 
from  the  roll  of  membership.  By  article  23  provision  is 
made  for  sick  benefits,  but  it  is  provided  by  paragraph  8 
of  the  article  that  any  member  who  has  not  paid,  at  the 
end  of  three  months,  monthly  dues,  funeral  benefits,  con- 
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tributions,  etc.,  nor  received  an  extension  of  time,  shall 
not  receive  sick  benefits.  The  charter,  constitution  and 
by-laws  of  the  society  were  in  the  Polish  language. 

By  the  constitution  of  the  Polish  Roman  Catholic 
Union  it  is  provided  that  a  failure  to  pay  any  amount  as- 
sessed within  thirty  days  after  notice  forfeits  all  rights 
to  the  mortuary  fees,  but  no  provision  is  made  for  suspen- 
sion or  re-instatement.  That  constitution  also  provides 
that  the  subordinate  societies  must  have  a  constitution 
for  their  internal  government,  and  must  be  incorporated. 
There  does  not  seem  to  be  any  requirement  in  the  con- 
stitution of  the  union  that  the  constitution  and  by-laws 
of  the  subordinate  societies  must  strictly  conform  to  the 
constitution  and  by-laws  of  the  union,  but  inasmuch  as 
the  relations  between  the  member  holding  the  certificate 
are  only  through  the  subordinate  society,  and  all  trans- 
actions between  the  union  and  member  necessarily  being 
through  that  subordinate  society,  where  there  is  a  con- 
flict between  the  constitution  and  by-laws  of  the  union 
and  the  subordinate  society  the  member  is  not  required 
to  look  beyond  his  society,  with  which  all  of  his  trans- 
actions must  be  had.  The  constitution  of  the  union 
making  no  provision  for  suspension  or  forfeiture  for  non- 
payment of  dues,  and  the  constitution  of  the  subordinate 
society  having  such  provision,  as  between  the  member 
and  the  society  or  union  the  constitution  and  by-laws  of 
the  society  govern. 

By  the  oral  testimony  on  behalf  of  the  plaintiff  it  ap- 
pears that  certain  sums  of  money  were  offered  to  be  paid 
as  dues  of  the  society  and  of  the  subordinate  society, 
— the  St.  Adelbert  Society, — and  an  offer  was  made  to 
show  that  Warczak  was  ill  before  his  death  and  was  en- 
titled to  five  weeks'  sick  benefits  from  that  subordinate 
society.  Extracts  were  read  from  the  minutes  of  the 
St.  Adelbert  lodge,  showing  that  a  tender  of  $9.75  was 
rejected  and  that  the  money  was  to  be  returned  by  the 
committee,  and  one  of  the  members  of  the  committee  tes- 
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tified  that  the  money  was  returned  and  was  accepted  by 
Warczak.  The  testimony,  shows  action  was  taken  with 
reference  to  the  default  in  payment  by  him,  and  his  sus- 
pension from  the  order,  in  June,  1896.  The  monthly  ac- 
count book  issued  by  the  society  to  Thomas  Warczak 
shows  payment  of  yearly  dues  to  the  union,  and  of  the 
assessments  levied  monthly  from  the  time  of  his  admis- 
sion in  the  society  to  April,  1896.  It  is  contended  that 
his  name  was  stricken  from  the  roll  of  membership  in 
June,  and  two  officers  testify  to  that  fact;  yet  it  is  un- 
disputed that  in  September,  1896,  he  tendered  the  sum  of 
$9.75  in  payment  of  all  moneys  due,  which  was  in  the 
first  instance  accepted. 

In  view  of  the  provisions  of  the  constitution,  as  con- 
tained in  paragraph  9  of  article  17,  that  if  any  member 
is  in  arrears  for  monthly  dues,  tickets  or  special  collec- 
tions of  the  society  longer  than  six  months  his  name  shall 
be  stricken  thereby  from  the  roll  of  membership,  and  of 
the  uncontradicted  evidence  that  Thomas  Warczak  has 
paid  all  assessments  up  to  April,  1896,  we  cannot  com- 
prehend how  he  can  be  suspended  for  the  non-payment 
of  dues  in  June,  1896,  when  there  is  no  provision  in  the 
constitution  to  which  our  attention  has  been  called  that 
authorizes  an  expulsion  or  suspension  until  after  the  ex- 
piration of  that  time.  It  is  true  that  the  constitution  pro- 
vides for  the  payment  of  monthly  dues  to  the  society,  of 
all  assessments  for  funeral  benefits  and  other  expenses, 
and  to  enforce  prompt  payment  it  is  provided  that  three 
months'  non-payment  of  any  money  due  from  a  member 
shall  prevent  his  receiving  sick  benefits  or  holding  any 
office  in  the  society,  but  that  he  may  be  granted  an  ex- 
tension of  time  at  the  end  of  three  months,  if  he  make  a 
request  in  writing  therefor.  The  further  provision  of  the 
constitution  that  if  any  member  is  in  arrears  for  monthly 
dues,  etc.,  longer  than  six  months,  his  name  is  to  be 
stricken  thereby  from  the  roll,  would  not  authorize  his 
suspension  for  the  non-payment  of  dues  in  June,  or  pre- 


Digitized  by 


Google 


0(1  *».]     Polish  Catholic  Union  v.  Warczak.  31 

vent  his  tender  of  $9.75  from  being  a  compliance  with  the 
requirements  of  the  constitution  and  by-laws  to  pay  all 
dues  lawfully  assessed,  as  it  is  not  claimed  that  the  dues 
due  from  him  amounted  to  a  greater  sum  than  $9.75,  but 
that  the  money  was  refused  because  on  the  16th  day  of 
June  he  had  been  suspended  from  the  order  for  non-pay- 
ment of  assessments.  Whilst  there  is  no  record  showing 
any  action  on  the  part  of  the  society,  it  does  appear  that 
a  vote  of  the  society  was  taken  that  he  be  suspended  for 
the  non-payment  of  assessments;  nor  does  it  appear  when 
dues  and  assessments  were  payable,  by  anything  shown 
in  the  abstract  of  the  proceedings. 

The  Polish  Roman  Catholic  Union  was  made  up  of  sub- 
societies,  which  were  required  to  pay  it  monthly  assess- 
ments. It  had  no  transactions  with  the  menfbers  direct, 
but  only  acted  through  the  sub-societies  to  which  the  mem- 
bers belonged.  The  constitution  of  St.  Adelbert  Society, 
of  which  the  deceased  was  a  member,  became  a  part  of 
his  contract  of  insurance  with  the  appellant  union,  in  so 
far  as  his  membership  in  that  association  was  concerned. 

By  reason  of  the  fact  that  the  certificate  was  issued 
in  which  appellee  was  the  beneficiary,  and  the  death  of 
Warczak,  and  the  further  fact  that  he  had  paid  or  ten- 
dered all  dues  or  assessments  against  him  up  to  and  in- 
cluding June,  1896,  appellee  made  out  a  prima  facie  case 
authorizing  her  to  recover.  No  suspension  could  result 
by  the  non-payment  of  dues  in  June,  1896,  as  the  book 
issued  by  the  society  to  Warczak  showed  that  he  had 
paid  in  full,  up  to  and  including  April,  1896.  Neither  is 
it  shown  that  any  money  was  due  from  Warczak  which 
he  did  not  pay  or  offer  to  pay  in  June,  and  any  effort  on 
the  part  of  the  St.  Adelbert  Society  to  forfeit  his  right 
or  suspend  him  was  wrongful  and  could  not  result  in  such 
suspension.  Until  he  was  in  default  in  accordance  with 
the  provisions  of  the  constitution  and  by-laws  he  was 
not  to  be  subjected  to  suspension  and  forfeiture,  and  it 
is  incumbent  on  the  api)ellant  to  show  that  such  suspen- 
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sion  and  forfeiture  were  made  in  accordance  with  the 
constitution  and  by-laws  of  the  St.  Adelbert  Society.  Not 
beings  liable  to  suspension  in  June,  1896,  under  the  con- 
stitution and  by-laws  of  the  St.  Adelbert  Society,  and 
the  attempted  suspension  being. a  nullity,  and  having^ 
tendered  all  dues  then  owing,  and  having  died  November 
6, 1896, — a  period  of  less  than  six  months  from  the  month 
of  June, — there  could  not  be  dues  and  assessments  owing 
between  June  and  November,  and  in  arrears  for  such  a 
length  of 'time  that  his  suspension  would  result  by  reason 
of  the  constitution  of  the  society.  The  evidence  on  be- 
half of  appellant  presented  no  sufficient  defense  of  the 
suspension  or  forfeiture  of  the  rights  of  Warczak  that 
could  defeat  a  recovery  by  the  holder  of  the  certificate. 

Whilst  there  are  numerous  alleged  errors  as  to  the 
admission  and  exclusion  of  evidence  and  in  remarks  of 
the  court  during  the  trial,  without  entering  in  detail  into 
the  objections  thus  made  it  is  clear  there  was  no  error 
on  the  part  of  the  court  in  the  admission  and  exclusion 
of  evidence  or  in  the  remarks  made.  In  view  of  the  ex- 
ceeding difficulty  in  understanding  the  witnesses  and  the 
translations  from  a  different  tongue  into  English,  the  re- 
marks of  the  court  in  endeavoring  to  get  before  the  jury 
the  subject  matter  in  a  manner  to  be  understood  by  them 
was  not  error. 

Some  twelve  instructions  were  asked  by  the  defense, 
which  were  refused  by  the  court,  and  their  refusal  is  as- 
signed as  error-  Without  entering  into  a  discussion  of 
these  instructions,  it  suffices  to  say  that  there  was  no 
error  in  their  refusal,  because  of  the  fact  the  defendant 
failed  to  show  either  the  fact  of  suspension  or  the  right 
to  suspend  Warczak,  and  the  defense  against  the  prima 
facie  case  of  the  plaintiff  was  not  made  out.  The  court 
should  have  instructed  the  jury  directly  to  find  for  the 
plaintiff  the  amount  of  the  certificate,  with  interest. 

The  judgment  of  the  Appellate  Court  for  the  First 
District  is  affirmed.  Judgment  affirmed. 
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The  Phenix  Insurance  Company 

V. 

The  Belt  Railway  Company  of  Chicago. 
Opinion  filed  October  19, 1899, 

1.  Appeals  and  ErtRORS— demurrer  is  waived  by  pleadiwj  over.  A 
party  waives  a  demurrer,  and  cannot  assign  error  upon  the  action 
of  the  court  in  overruling  it,  when  he  does  not  abide  by  the  demur- 
rer but  pleads  over. 

2.  SAME--ioto/Ur  insurance  company  waived  proofs  of  loss  is  a  question 
of  fact  settled  in  Appellate  Court,  Whether  proofs  of  loss  were  waived 
is  a  question  of  fact  upon  which  the  judgment  of  the  Appellate 
Court  is  conclusive  on  further  appeal  to  the  Supreme  Court. 

3.  Insubance — when  clause  in  a  fire  policy  limiting  time  for  bringing 
8uU  wiU  not  be  strictly  enforced.  An  action  on  a  fire  policy  is  not  barred 
though  not  begun  until  shortly  after  the  time  limited  in  the  policy 
had  expired,  where  a  prior  suit  for  the  same  loss  was  begun  in 
time,  set  for  trial  aud  continued  under  a  stipulation  agreed  to  by 
the  4)arties  and  approved  by  the  court,  but  was  afterwards,  with- 
out authority,  placed  by  the  clerk  on  the  docket  of  another  judge, 
who,  in  ignorance  of  the  facts,  dismissed  the  case,  when  called,  for 
want  of  an  appearance. 

4.  Same— Jirc  policy  construed  as  covering  all  cars  in  possession  of  belt 
raUvmy,  An  insurance  policy  upon  rolling  stock  owned  or  leased  by 
a  belt  railroad  company,  and  for  which  the  insured  is  liable,  covers 
all  cars  in  its  possession  belonging  to  other  companies  for  which 
the  insured  is  responsible.  (See  Hom^  Ins,  Co.  v.  Peoria  and  Pekin 
Union  By.  Co.  178  111.  64.) 

Phenix  Ins,  Co.  v.  Belt  Railway  Co.  82  111.  App.  265,  affirmed. 

Appeal,  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Theodore  Brent ano, 
Judge,  presiding. 

This  is  an  appeal  from  a  judgment  of  the  Appellate 
Court  for  the  First  District  affirming  the  judgment  of  the 
superior  court  of  Cook  county,  in  an  action  brought  by 
appellee,  against  appellant,  on  a  policy  of  fire  insurance. 

Appellant  issued  its  policy  of  insurance  indemnifying 
appellee  against  loss  or  damage  by  fire,  among  other 
items,  viz. :  "152,750  on  rolling  stock  as  described  below, 
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or  leased,  and  for  which  the  assured  is  liable,  which  is 
to  be  covered  wherever  it  may  be,"  etc.,  including  box, 
coal  and  refrigerator  as  well  as  flat  cars.  The  policy 
contained  provisions  requiring  notice  in  writing  by  the 
assured  to  appellant  of  loss  or  damage  by  fire  within  six 
days,  and  within  thirty  days  from  the  fire  a  particular 
and  specific  account  of  the  loss,  and  a  failure  to  give 
such  notice  and  account  within  said  thirty  days  rendered 
the  policy  void;  also,  that  if  the  interest  of  the  assured 
in  the  property  be  other  than  the  exclusive  ownership 
the  company  must  be  so  notified  and  such  interest  be  so 
expressed  in  the  written  part  of  the  policy,  or  that  should 
render  the  policy  void;  also,  that  no  suit  against  appel- 
lant for  the  recovery  of  any  claim  by  virtue  of  the  policy 
should  be  sustainable  until  after  an  award,  as.  provided 
by  the  policy,  nor  unless  such  suit  should  be  commenced 
within  twelve  months  after  the  date  of  the  fire  from  which 
such  loss  shall  occur;  also,  that  any  person  other  than 
the  assured,  who  may  have  procured  the  insurance  to 
be  taken  by  appellant,  shall  be  deemed  the  agent  of  the 
assured,  and  not  of  the  company. 

Five  losses  occurred  during  the  life  of  the  policy, — 
October  28, 1892;  November  21, 1892;  January  9, 1893;  Au- 
gust 4  and  August  24,  1893.  The  present  suit  was  com- 
menced on  April  6,  1896.  The  declaration  consisted  of 
a  special  count,  in  which  the  policy  is  set  out  in  full,  and 
the  common  counts.  To  this  declaration  were  filed,  be- 
sides the  general  issue,  three  special  pleas:  First,  fail- 
ure to  furnish  proofs  of  loss;  second,  that  the  property 
destroyed  was  not  the  property  of  the  assured;  and  third, 
that  the  action  was  barred  by  the  twelve  months'  limita- 
tion clause  in  the  policy.     The  last  plea  was  No.  4. 

In  the  second  replication  to  the  fourth  plea  plaintiff 
averred  that  within  twelve  months  from  the  date  of 
the  several  fires  in  said  declaration  set  forth,  plaintifE 
brought  its  action  at  law  in  this  court  against  said  de- 
fendant on  October  13,  1893;  that  thereafter  defendant 
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appeared  in  said  action  and  filed  pleas  therein;  that , 
thereafter  said  cause  was  put  at  issue  and  stood  for  trial 
before  a  jury  in  this  court;  that  on  February  9,  1895,  a 
stipulation  was  made  between  plaintiff  and  defendant, 
providing  that  a  jury  be  waived  and  the  case  set  for  trial 
before  Judge  Payne,  one  of  the  judges  of  this  court,  and 
upon  such  stipulation  an  order  was  made  by  said  judge 
setting  said  cause  down  for  trial  without  a  jury  upon 
April  3,  1895;  that  upon  stipulations  the  trial  of  said 
cause  was  set  by  order  of  Judge  Payne  for  May  3,  1895, 
and  continued  until  May  21,  1895,  and  finally  on  June  25, 

1895,  on  motion  of  defendant  and  on  account  of  the  ill- 
ness of  defendant's  attorney^  an  order  was  made  by  said 
Judge  Payne  continuing  the  trial  of  said  cause  until  aJter 
vacation  of  said  court;  that  thereafter  the  said  cause  was 
placed  by  the  clerk  of  this  court,  by  error  and  in  dis- 
regard of  said  order  of  said  judge,  upon  the  calendar  of 
Judge  Sears  for  trial,  and  that  on  January  28, 1896,  said 
cause  was  called  on  preliminary  or  first  call  of  his  cal- 
endar by  Judge  Sears,  without  dotice  to  plaintiff  and  con- 
trary to  the  stipulations  and  contrary  to  the  order  upon 
said  stipulations  setting  said  cause  for  trial  before  Judge 
Payne,  and  an  order  was  made  by  said  Judge  Sears,  on 
said  preliminary  or  first  call  and  before  said  cause  was 
reached  for  trial,  dismissing  said  caus^  at  the  costs  of 
plaintiff  for  want  of  prosecution,  contrary  to  said  stipu- 
lation and  contrary  to  said  order  of  Judge  Payne,  and 
that  said  order  of  dismissal  was  made  without  plaintiff's 
knowledge  or  notice,  and  did  not  come  to  its  knowledge 
or  notice  until  after  the  expiration  of  the  January  term, 

1896,  of  this  court,  at  which  time  said  order  was  made, 
and  immediately  thereafter  plaintiff  requested  defendant 
and  its  counsel  to  consent  to  set  aside  the  said  order 
of  dismissal,  but  defendant  refused  to  do  so,  and  within 
sixty  days  from  the  entry  of  said  order  plaintiff  brought 
this  action  for  the  same  causes  of  action  for  which  said 
prior  action  was  brought,  and  that  by  reason  of  the  mat- 
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ter  above  stated  and  the  stipulation  go  made,  and  the 
order  so  made  by  Judge  Payne  setting  said  cause  for  trial 
before  him,  said  defendant  is  estopped  from  pleading  in 
bar  to  this  action  that  it  was  not  brought  within  twelve 
months  after  the  date  of  said  losses.  To  this  replica- 
tion a  general  demurrer  was  filed,  but  it  was  overruled 
by  the  court.  A  rejoinder  was  then  filed  traversing  the 
facts  set  up  in  the  replication. 

George  S.  Steere,  for  appellant. 

Edgar  A.  Bancroft,  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

It  is  first  contended  by  appellant  that  the  action  is 
barred  because  it  was  not  brought  within  one  year  after 
the  fire,  as  required  by  the  terms  of  the  policy.  The  ques- 
tion whether  the  action  was  barred  was  raised  by  ap- 
pellant's demurrer  to  appellee's  second  replication  to 
appellant's  fourth  plea,  but  when  the  court  overruled  the 
demurrer  the  appellant  did  not  stand  by  the  demurrer, 
but  filed  a  rejoinder  traversing  the  facts  set  up  in  the 
replication.  The  rule  is  well  settled  in  this  State,  that 
where  a  party  to  an  action  desires  to  have  the  ruling  of 
the  court  in  overruling  a  demurrer  reviewed  on  appeal 
or  writ  of  error  he  must  abide  by  the  demurrer.  By  plead- 
ing over  the  demurrer  is  waived.  So,  also,  the  right  to 
assign  error  in  the  ruling.  Chicago  and  Alton  Railroad  Go. 
V.  Clausen^  173  111.  100,  and  cases  cited. 

But  had  the  question  been  preserved  we  do  not  regard 
the  ruling  of  the  court  in  sustaining  the  replication  er- 
roneous. Evidence  was  introduced  on  the  trial  establish- 
ing the  main  facts  set  up  in  the  replication,  from  which 
it  appeared  that  the  original  action  was  brought  within 
the  time  prescribed  by  the  policy;  that  pleas  were  filed, 
upon  which  issue  was  taken;  that  by  agreement  of  the 
parties  a  jury  was  waived  and  the  cause  was  set  for  trial 
before  Judge  Payne;  that  after  several  postponements 
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by  agreement  of  the  parties,  upon  the  application  of  the 
appellant,  on  June  25, 1895,  an  order  was  entered  by  Judge 
Payne  continuing  the  trial  of  the  cause  until  after  vaca- 
tion of  the  court,  but,  disregarding  the  solemn  agreement 
of  the  parties  and  the  previous  order  of  the  court,  the 
clerk  of  the  coiirt  placed  the  cause  on  the  trial  calendar 
of  Judge  Sears,  and  he,  not  knowing  the  agreement  made 
by  the  parties  and  having  no  knowledge  of  the  order  of 
Judge  Payne,  when  the  cause  was  called  on  his  calendar 
and  no  one  appearing,  entered  an  order  dismissing  the 
case  from  the  docket.  After  parties  have  made  a  stipu- 
lation in  regard  to  the  trial  of  a  cause,  with  the  sanction 
and  approval  of  the  court,  to  allow  a  dismissal  of  the 
cause  to  bar  an  action  would  seem  to  be  so  unfair,  unjust 
and  inequitable  that  it  should  not  receive  the  sanction 
of  a  court  established  to  mete  out  justice  to  the  parties^ 
Whether  the  facts  set  out  in  the  replication  may  be 
technically  sufficient  to  constitute  an  estoppel  in  pais  is 
immaterial.  They  do  show  a  sufficient  excuse  for  not 
complying  strictly  with  the  terms  of  the  policy  in  bring- 
ing the  action,  and  that  is  sufficient.  JHome  Ins.  Co.  of  Texas 
v.  Myer,  93  IH.  271. 

It  is  next  insisted  that  proofs  of  loss  were  not  fur- 
nished within  thirty  days  aft^r  the  fire,  as  required  by 
the  policy.  Where  proofs  of  loss  are  served  on  an  in- 
surance company  and  retained  without  objection,  and 
the  company  refuses  to  pay  the  loss,  denying  all  liability 
under  the  policy  on  grounds  other  than  defects  in  the 
proofs  of  loss,  any  further  performance  of  the  condition 
in  regard  to  proofs  is  waived.  (Continental  Ins.  Co.  v.  Buck- 
man,  127  111.  364.)  There  were  here  five  distinct  losses. 
As  to  proof  under  losses  4  and  5  no  question  is  made. 
As  to  the  other  losses,  evidence  was  introduced  tending 
to  prove  that  proofs  of  loss  were  furnished  within  the 
time  required,  and  also  that  the  insurance  company  re- 
pudiated all  liability  within  thirty  days  of  each  of  the 
losseis,  and  thus  waived  proofs  of  loss.    Whether  proofs 
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of  loss  were  served  on  the  company  or  were  waived  was  a 
qtiestion  of  fact  which  the  Appellate  Court  found  against 
appellant,  and  the  judgment  of  the  Appellate  Court  is 
conclusive  of  the  question. 

It  is  also  insisted  in  the  argument  that  the  policy  does 
not  cover  the  property  destroyed.  By  the  terms  of  the 
policy  the  insurance  company  insured  the  railroad  com- 
pany against  loss  or  damage  by  fire  on  the  following  prop- 
erty: **$52,750  on  rolling  stock  as  described  below,  or 
leased,  and  for  which  the  assured  are  liable,  which  is  to 
be  covered  wherever  it  may  be,  whether  in  any  engine 
or  car  house  or  repair  shop,  or  otherwise  upon  the  line 
of  the  road  hereby  insured,  or  upon  any  branch  railroad 
operated  by  the  insured,  as  their  interest  may  require." 
The  cars  destroyed  were  the  property  of  other  railroad 
companies,  and  were  at  the  time  of  the  loss  being  moved 
over  appellee's  line  of  road  for  other  companies,  to  whom 
appellee  was  responsible  for  any  loss  that  might  happen 
to  such  foreign  cars. 

It  is  claimed  in  the  argument  that  under  the  language 
of  the  policy  the  insurance  company  is  only  liable  for 
cars  owned  by  appellee  or  such  cars  as  appellee  may 
have  leased.  We  do  not  think  the  language  used  will 
bear  the  construction  contended  for.  On  the  other  hand, 
we  think  it  is  plain  that  the  proper  construction  to  be 
placed  on  the  language  used  is  that  the  insurance  com- 
pany assumed  responsibility  for  not  only  all  cars  owned 
or  leased  by  appellee,  but  also  all  cars  which  might  be 
in  appellee's  possession  for  which  appellee  was  liable 
to  other  persons  or  companies.  Indeed,  appellee's  main 
business  was  moving  cars  for  other  companies.  It  owned 
but  few  cars  and  leased  but  few,  and  the  object  of  the 
insurance  was  to  afford  protection  for  loss  which  it  might 
be  required  to  pay  other  companies  where  cars  belong- 
ing to  such  companies  might  be  damaged  or  destroyed 
on  appellee's  line  of  road,  and  this  fact  was  known  to 
the  insurance  company  when  the  policy  was  issued.     A 
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policy  in  many  respects  similar  to  the  one  here  involved 
was  before  this  court  in  Home  Ins,  Co.  of  New  York  v.  Peoria 
and  Pekin  Union  Bailway  Co.  178  111.  64,  where  the  insurance 
company  was  held  liable. 

Objection  is  also  made  to  the  ruling  of  the  court  on 
the  admission  and  exclusion  of  evidence,  but  upon  exam- 
ination we  find  no  substantial  error  in  such  ruling. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


The  Forest  City  Insurance  Company 

V. 

James  Hardesty,  Admr. 
Opinion  filed  October  19, 1899. 

1.  Insurance — equivocal  expressions  in  a  policy  are  interpreted  most 
strongly  against  the  company.  If  a  clause  in  an  insurance  policy  is  sus- 
ceptible of  two  interpretations,  that  most  favorable  to  the  assured 
will  be  adopted  in  order  to  indemnify  him  for  the  loss  sustained. 

2.  Same — in  construi'ng  a  policy  the  intension  of  the  parlies  must  he  kept 
in  view.  The  assured  is  not  bound  by  general  words  in  the  policy, 
although  broad  enough  to  include  a  particular  contingency  which 
afterwards  happens,  where  the  event  is  of  such  a  character  that 
it  cannot  reasonably  be  supposed  to  have  been  in  the  contempla- 
tion of  the  contracting  parties. 

3.  Same— ^^en  change  of  title  by  death  of  the  assured  before  loss  does 
not  voork  a  forfeiture.  The  death  of  the  assured  before  the  loss  of 
the  property  by  fire  does  not  work  a  forfeiture  of  a  fire  insurance 
policy  under  a  condition  that  it  shall  be  void  if  any  change  takes 
place  in  the  title  or  possession  of  the  assured,  where  it  is  doubtful 
whether  the  words  "change  of  title,"  as  used  in  the  policy,  refer  to 
a  voluntary  or  involuntary  act  on  the  part  of  the  assured. 

4.  Executors  and  ADidiNisTRATORS — when  administrator  may  re- 
eoiierfor  loss  occurring  after  death  of  assured.  An  administrator  may 
maintain  an  action  upon  a  fire  insurance  policy  issued  to  his  intes- 
tate, to  recover  for  a  loss  occurring  after  the  latter's  death,  where, 
subsequent  to  the  clause  which  merely  insures  the  intestate,  there 
is  a  provision  agreeing  to  make  good  to  the  assured,  his  adminis- 
trators or  assigns,  such  immediate  loss  or  damage  as  shall  happen 
by  fire  during  the  term  of  the  policy. 

Hardesty  v.  Fore^  City  Ins.  Co.  77  III.  App.  413,  affirmed. 
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Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Hamilton  county;  the  Hon.  E.  B.  Newlin,  Judge, 
presiding. 

This  is  an  action  of  assumpsit,  brought  on  May  11, 
1896,  by  James  Hardesty,  administrator  of  the  estate  of 
Henry  Hardesty,  deceased,  on  a  fire  insurance  policy, 
dated  January  21,  1892,  issued  to  Henry  Hardesty,  in- 
suring certain  dwelling  houses,  household  furniture,  and 
grain  hereafter  described. 

The  declaration  sets  out  the  policy  in  hcec  verba,  and 
contains  averments  setting  up  the  facts  hereinafter 
stated.  The  appellant  filed  a  general  demurrer  to  the 
declaration,  which  was  overruled  by  the  trial  court;  and 
a  rule  to  plead  was  entered.  The  appellant  elected  to 
stand  by  its  demurrer,  and  refused  to  plead.  Default  was 
entered,  and  the  cause  was  submitted  to  a  jury,  which 
returned  a  verdict  in  favor  of  the  appellee  for  $250.00. 
Judgment  was  entered  upon  the  verdict  against  the  ap- 
pellant. 

An  appeal  was  taken  to  the  Appellate  Court.  The 
Appellate  Court  has  affirmed  the  judgment  of  the  circuit 
court,  and  granted  a  certificate  of  importance. 

The  present  appeal  is  prosecuted  from  the  judgment 
of  affirmance,  so  entered  by  the  Appellate  Court. 

The  following  are  the  provisions  of  the  policy,  which 
are  material  in  the  decision  of  the  questions  involved, 
to- wit:  "The  Forest  City  Insurance  Company  of  Rock- 
ford,  Illinois,  in  consideration  of  premium  refunded  on 
policy  No.  47,951,  and  a  note  for  J250.00  due  January  1, 
1892,  does  insure  Henry  Hardesty  against  loss  or  dam- 
age by  fire,  etc.,  *  *  *  to  the  amount  of  $700.00  on  the 
following  property,  to- wit:"  (here  follows  the  description 
of  two  dwelling  houses,  and  the  furniture  in  one  of  them, 
and  of  a  frame  barn  and  certain  grain  and  hay  in  the 
buildings  on  the  premises),  "all  situated  (except  as  other- 
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wise  herein  provided)  on,  and  confined  to,  premises  owned 
and  occupied  by  assured,  to- wit:  one  hundred  acres  in 
section  12,  etc.,     ♦    ♦    ♦    Hamilton  county,  Illinois." 

"And  the  said  company  hereby  agrees  to  make  good 
unto  the  said  assured,  his  executors,  administrators,  and 
assigns,  all  such  immediate  loss  or  damage  not  exceed- 
ing in  amount  the  sum  or  sums  insured,  as  above  item- 
ized, nor  the  interest  of  the  assured  in  the  property,  as 
shall  happen  by  fire,  etc.,  *  *  *  to  the  prpperty  above 
specified  from  the  twenty-first  day  of  January,  1892,  at 
noon,  to  the  twenty-first  day  of  January,  1897,  at  noon, 
except  such  portion  of  the  above  mentioned  time  as  this 
company  shall  hold  against  the  assured  any  past  due 
and  unpaid  promissory  note  or  order  given  as  payment  in 
whole  or  in  part  of  the  premium  charged  for  this  policy, 
during  which  portion  of  time  this  policy  shall  be  null 
and  void,"  etc.  ,^ 

"If  the  assured  have,  or  shall  hereafter  obtain,  any 
other  insurance  (whether  valid  or  not)  on  the  property 
hereby  insured  or  any  part  thereof,  without  consent  from 
the  secretary  of  this  company  endorsed  thereon,  or  if  the 
above  mentioned  buildings,  or  any  part  thereof,  shall 
be  occupied  or  used,  except  as  herein  stated,  or  become 
vacant  or  unoccupied;  or  if  the  risk  be  increased  by  the 
erection  of  adjacent  buildings,  or  by  any  other  means 
whatever,  without  consent  of  the  secretary  of  this  com- 
pany endorsed  hereon;  or  if  any  encumbrance  by  mort- 
gage or  otherwise  has  been  or  shall  be  executed  thereon, 
unless  the  same  was  fully  stated  in  said  application, 
or  endorsed  hereon  by  the  secretary  of  the  company;  or 
if  foreclosure  proceedings  shall  be  commenced;  or  if  the 
assured  fails  to  make  known  any  fact  material  to  the 
risk,  or  if  any  change  takes  place  in  the  title,  possession 
or  interest  of  the  assured  in  the  above  mentioned  prop- 
erty; or  if  this  policy  shall  be  assigned  without  the  con- 
sent of  the  secretary  endorsed  hereon,  then  in  each  and 
every  such  case,  this  policy  shall  be  void." 
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Henry  Hardesty,  the  assured,  died  intestate  on  April 
16, 1894,  leaving  a  widow,  Nancy  A.  Hardesty.  On  April 
24, 1894,  James  Hardesty,  appellee,  was  appointed  admin- 
istrator of  the  estate  of  said  Henry  Hardesty.  On  No- 
vember 28, 1895,  the  two  dwelling  houses  covered  by  the 
policy  were  totally  destroyed  by  fire. 

Webb  &  Lane,  and  Conkling  &  Grout,  for  appel- 
lant: 

The  policy  says  the  company  "does  insure  Henry  Har- 
desty against  loss."  It  is  nowhere  said' that  the  company 
insures  his  heirs,  executors,  administrators  or  assigns. 
The  contract  was  wholly  personal  with  him.  The  loss, 
therefore,  cannot  be  paid  to  any  one  other  than  Henry 
Hardesty.    Hine  v.  Woohoorth,  93  N.  Y.  75. 

The  policy  further  says:  "And  the  said  company 
agrees  to  make  good  unto  the  said  assured,  his  executors, 
administrators  and  assigns,  all  such  immediate  loss  or 
damage  not  exceeding  in  amount  the  sum  or  sums  in- 
sured, *  *  ♦  nor  the  interest  of  the  assured  \n  the 
property,  as  shall  happen  by  fire,"  etc.  This  clause  is 
not  a  covenant  of  insurance,  but  a  designation  of  the  per- 
son to  whom,  in  case  of  loss,  the  money  shall  be  paid, 
namely,  to  the  assured,  Henry  Hardesty;  and  if  he  shall 
have  died  after  the  policy  iDecame  a  claim,  to-wit,  when 
the  fire  took  place,  then  the  money,  having  become  pay- 
able to  him  and  he  being  dead,  shall  be  paid  to  his  ex- 
ecutors or  administrators,  or,  if  the  claim,  after  loss,  had 
been  assigned  to  him,  then  to  his  assignee.  Hine  v.  Wool- 
worth,  93  N.  Y.  75.  - 

The  policy  further  provides  that  "if  any  change  takes 
place  in  the  title,  possession  or  interest  of  the  assured 
in  the  above  mentioned  property,  or  if  this  policy  shall 
be  assigned  without  the  consent  of  the  secretary  endorsed 
thereon,  then  in  each  and  every  such  case  this  policy 
shall  be  void."  By  the  death  of  the  insured  he  lost  all 
title  to,  possession  of  or  interest  in  the  property.     It  is 
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true  this  change  was  not,  by  alienation,  the,  act  of  the  as- 
sured. It  was  doubtless  a  change  brought  about  against 
his  will;  but  death  caused  the  change  of  title  as  fully  as 
the  owner's  own  act  could  have  done.  The  policy  was 
therefore  void.  1  Biddle  on  Insurance,  sec.  212,  p.  207; 
MiHer  v.  Insurance  Co.  54  111.  App.  53;  Wood  on  Fire  Insur- 
ance, (1st  ed.)  319,  and  note;  Ostrander  on  Fire  Insurance, 
239-241;  1  Arnold  on  Insurance,  146,  and  note;  1  Phillips 
on  Insurance,  219;  2  Cuer  on  Insurance,  sec.  24;  4  Waifs 
Actions  and  Defenses,  53;  Wyman  v.  Wyman^  26  N.  Y.  253; 
Shenoood  v.  Insurance  Co.  73  id.  447;  Lappin  v.  Insurance  Co. 
58  Barb.  325. 

A.  M.  Wilson,  and  Stelle,  Walker  &  Cross,  for  ap- 
pellee: 

The  purpose  of  obtaining  a  policy  of  insurance  is  in- 
demnity. Insurance  Co.  v.  Hoffman,  31  111.  App.  205;  Phil- 
lips on  Insurance,  sec.  124. 

A  policy  of  insurance  must  be  liberally  construed  in 
favor  of  the  insured,  so  as  not  to  defeat,  without  a  plain 
necessity,  his,  claim  to  the  indemnity  which,  in  making 
the  insurance,  it  was  his  object  to  secure.  Eealey  v.  Acd- 
dent  Ass.  Ida  111.  561. 

As  the  insurance  company  prepares  the  contract  and 
embodies  in  it  such  conditions  as  it  deems  proper,  it  is 
in  duty  bound  to  use  language  so  plain  and  clear  that  the 
insured  cannot  mistake  or  be  misled  as  to  the  burden  and 
duties  imposed  upon  him.  Insurance  Co.  v.  Robinson^  64  IlL 
265;  Insurance  Co.  v.  Scammon,  100  id.  644;  Schroeder  v.  In* 
surance  Co.  109  id.  157;  Eealey  v.  Accident  Aas.  133  id.  556; 
Insurarux  Co.  v.  Froebel^  31  111.  App.  295;  1  Wood  on  Insur- 
ance, 140. 

The  words,  "and  the  said  company  agrees  to  make 
good  unto  the  said  assured,  his  executors,  administrators 
and  assigns,  all  such  immediate  loss  or  damage,"  etc.,  are 
in  the  policy  and  must  be  given  some  meaning.  It  will 
not  do  to  say  that  those  words  can  only  refer  to  a  loss 
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occurring'  before  the  assured's  death,  because  the  execu- 
tors or  administrators  would  have  such  right  without  the 
use  of  such  words.  The  only  effect  that  can  properly 
be'g'iven  to  those  words  is,  that  in  case  of  loss  after  the 
death  of  the  assured  the  loss  shall  be  paid  (as  stated  in 
the  policy)  to  his  executor  or  administrator.  Richardson 
V.  Insurance  Co,  89  Ky.  571;  Miller  v.  Insurance  Co.  54  111. 
App^3;  Insurance  Co.  v.  Kinnear,  28  Gratt.  88;  Burhank  v. 
Insm-ance  Co.  24  N.  H.  550. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

The  policy  of  insurance  in  this  case  contains,  among 
other  conditions,  the  following*  condition:  "If  any  change 
takes  place  in  the  title,  possession,  or  interest  of  the 
assured  in  the  above  mentioned  property,  *  *  ♦  this 
policy  shall  be  void."  The  insurance  company  agrees 
to  make  good  the  loss  during  a  period  of  five  years  from 
January  21, 1892,  to  January  21, 1897.  The  assured,  Henry 
Hardesty,  died  on  April  16, 1894,  and  the  fire,  which  de- 
stroyed the  dwelling  houses,  occurred  on  November  28, 
1895.  The  death  of  the  assured  and  th6  loss  both  occurred 
within  the  five  years.  The  loss  of  the  property  by  fire 
occurred,  however,  after  the  death  of  the  assured.  Upon 
this  statement  of  facts  the  appellant  contends,  that  the 
death  of  the  assured,  thus  occurring  before  the  loss, 
worked  such  a  change  of  title  and  possession  in  the  prop- 
erty insured,  as  to  make  the  policy  of  insurance  void;  and 
that,  therefore,  the  appellant  is  not  liable  in  this  action. 

The  contention  of  the  appellant  assumes  that  the 
words,  "change  of  title,"  as  used  in  the  policy,  refer  to 
and  include  the  involuntary  change  of  title  caused  by  the 
death  of  the  assured.  The  question,  therefore,  to  be  de- 
termined is  whether,  under  the  language  of  this  policy 
and  the  facts  of  this  case,  the  death  of  the  assured  caused 
such  a  change  of  title  in  the  property  insured,  as  to  make 
the  policy  void. 
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Those  portions  of  the  clause,  in  which  the  condition, 
containing  the  words,  "change  of  title,"  occurs,  refer  to 
voluntary  acts  on  the  part  of  the  assured  himself.  The 
policy  is  to  be  void  if  the  assured  obtains  other  insurance 
without  the  consent  of  the  company.  The  policy  is  to  be 
void,  if  the  buildings  are  used  for  other  purposes  than 
those  mentioned  therein,  or  are  allowed  to  become  va- 
cant or  unoccupied.  The  policy  is  to  be  void,  if  the  risk 
is  increased  by  the  erection  of  adjacent  buildings,  or  by 
any  other  means  whatever.  The  policy  is  to  be  void, 
if  any  encumbrance  is  placed  upon  the  property  without 
the  consent  of  the  company,  or  if  the  policy  is  assigned 
without  such  consent,  or  if  foreclosure  proceedings  are 
commenced,  or  if  the  assured  fails  to  make  known  any 
facts  material  to  the  risk.  AH  the  acts  specified  in  these 
various  conditions  are  such  acts,  as  may  or  may  not  be 
'  done  or  caused  by  the  assured  party  or  parties,  or  may 
or  may  not  be  omitted  or  refrained  from  by  such  party  or 
parties.  If  the  condition  in  question  be  construed  with 
reference  to  and  in  connection  with  the  other  conditions, 
it  would  seem  to  follow  that  forfeiture  was  to  be  worked 
by  some  voluntary  act  of  the  assured. 

The  condition,  which  provides  that,  if  any  change 
takes  place  in  the  title  of  the  assured,  the  policy  shall 
be  void,  is  a  condition  which  provides  for  a  forfeiture. 
In  other  words,  the  assured  party  is  to  submit  to  a  for- 
feiture of,  his  right  of  action,  if  any  change  takes  place 
in  the  title.  It  is  a  well  settled  rule,  that  forfeitures  are 
not  favored  either  in  equity  or  in  law.  Consequently, 
provisions  for  forfeiture  are  to  receive,  when  the  intent 
is  doubtful,  a  strict  construction  against  those  for  whose 
benefit  they  are  introduced.  (Webster  v.  Dwelling  House 
Ins,  Co.  53  Ohio  St.  558).  It  would  seem  to  be  unjust  arid 
inequitable,  that  a  forfeiture  should  be  enforced  because 
of  an  act  for  which  the  assured  is  not  responsible,  and 
which  is  in  no  way  his  fault.  It  would  be  proper  to  hold 
the  assured  responsible  for  any  act  of  forfeiture  which  is 
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within  his  control.  There  is  no  claim,  here,  that  the  death, 
which  caused  the  change  of  title,  was  the  result  of  suicide, 
or  of  any  improper  conduct  on  the  part  of  the  assured. 

The  change  in  title  by  death  of  the  assured  does  not 
seem  to  have  been  contemplated  by  either  party  to  the 
contract  of  insurance.  Hence,  although  the  words  "change 
of  title"  may  be  broad  enough  to  include  the  change 
worked  by  death,  yet  the  assured  will  not  be  bound  by 
such  construction.  In  Bailey  v.  DeCrispigny^  L.  R.  4  Q.  B. 
185,  it  was  said:  "Where  the  event  is  of  such  a  character 
that  it  cannot  reasonably  be  supposed  to  have  been  in 
the  contemplation  of  the  contracting  parties  when  the 
contract  was  made,  they  will  not  be  held  bound  by  gen- 
eral words,  which,  though  large  enough  to  include,  were 
not  used  with  reference  to  the  possibility  of  the  particu- 
lar contingency  which  afterwards  happens." 

Whether  or  not  the  words,  "change  of  title,"  as  used 
in  this  policy,  refer  to  a  voluntary  act  on  the  part  of  the 
assured,  or  to  an  involuntary  act  like  death,  is,  to  say 
the  least,  a  matter  of  doubt,  and  involves  a  question  of 
doubtful  construction.  Where  the  words  in  a  contract 
of  insurance  are  so  framed  as  to  leave  room  for  construc- 
tion, the  courts  are  inclined  to  lean  against  that  con- 
struction, which  will  impair  the  indemnity  of  the  assured. 
If  the  clause  in  a  policy  is  susceptible  of  two  interpreta- 
tions, that  one  will  be  adopted,  which  is  most  favorable 
to  the  assured,  in  order  to  indemnify  him  for  the  loss 
which  he  has  sustained.  (Illinois  Mutual  Ins,  Co.  v.  Hoff- 
man^ 81  111.  App,  295).  In  Commercial  Ins.  Co,  v.  Robinson^ 
64  111.  265,  we  said :  "Equivocal  expressions  in  a  policy  of 
insurance,  whereby  it  is  sought  to  narrow  the  range  of 
the  obligations  these  companies  profess  to  assume,  are 
to  be  interpreted  most  strongly  against  the  company." 
{Niagara  Fire  Ins.  Co.  v.  Scammon^  100  111.  644;  Schroeder  v. 
Trade  Ins.  Co.  109  id.  157).  "The  predominant  intention 
of  the  parties  in  a  contract  of  insurance  is  indemnity, 
p,nd  this  intention  is  to  be  kept  in  view  and  favored  in 
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putting  a  construction  upon  the  policy."  (1  Phillips  on 
Insurance,  sec.  124).  Hence,  the  contract  is  always  to 
be  liberally  construed  in  favor  of  the  insured,  so  as  not 
to  defeat,  without  a  plain  necessity,  his  claim  to  the  in- 
demnity. (Healey  v.  Mutual  Accident  Ass,  133  111.  556).  "It 
is  a  rule  of  law,  as  well  as  of  ethics,  that,  when  the  lan- 
guage of  a  promisor  may  be  understood  in  more  senses 
than  one,  it  is  to  be  interpreted  in  the  sense,  in  which  he 
had  reason  to  suppose  it  was  understood  by  the  prom- 
isee." {Hoffman  v.  ^tna  Ins.  Co.  32  N.  Y.  413).  These  rules 
of  construction  are  applied  to  provisions  and  conditions 
in  policies  of  insurance,  because  such  policies  are  pre- 
pared by  the  companies  themselves,  and  the  language, 
in  which  they  express  their  obligations  and  limit  their 
liabilities,  is  selected  by  them,  and  not  by  the  insured 
parties.  {Commercial  Ins.  Co.  v.  Robinson,  supra;  Webster  v. 
Dwelling  House  Ins.  Co,  supra). 

It  is  said,  however,  by  the  appellant  that  the  policy 
here  in  question  insured  Henry  Hardesty  only,  and  not 
his  executors  and  administrators;  and  that,  therefore,  in- 
asmuch as  the  loss  occurred  after  his  death,  his  adminis- 
trator has  no  right  to  sue  for  a  recovery  of  the  amount  of 
the  loss.  By  the  terms  of  the  policy,  the  company  agrees 
to  "make  good  unto  the  said  assured,  his  executors,  ad- 
ministrators, and  assigns,  all  such  immediate  loss  or 
damage  *  *  *  as  shall  happen  by  fire  *  ♦  *  from  the 
twenty-first  day  of  January,  1892,  at  noon,  to  the  twenty- 
first  day  of  January,  1897,  at  noon."  Here  certainly  is 
an  agreement  to  make  the  loss  good,  not  only  to  the 
assured,  but  also  to  his  "executors,  administrators,  and 
assigns;"  and  not  only  so,  but  to  make  it  good  for  the 
whole  period  of  five  years,  during  which  both  the  death 
and  the  loss  occurred.  It  is  true  that  the  policy  does 
not  say,  in  so  many  words,  that  the  company  insures 
Henry  Hardesty  and  his  executors,  administrators,  and 
assigns,  but  the  clause,  which  contains  the  agreement  to 
make  the  loss  good  to  the  latter  is  so  intimately  connected 
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with  the  prior  clause  which  insures  Henry  Hardesty,  that 
the  two  clauses  must  be  construed  together.  If  the  first 
clause  is  to  stand  entirely  alone,  then  it  fails  to  specify 
any  time,  during  which  the  insurance  is  to  run.  The  words, 
specifying  the  period  of  five  years,  are  used  in  connection 
with  the  clause  containing  the  words  "executors,  admin- 
istrators, and  assigns,"  but  must  also  be  held  to  apply  to 
the  earlier  clause. 

The  construction  insisted  upon  by  the  appellant  is, 
that,  in  case  the  loss  had. happened  before  the  death  of 
Henry  Hardesty,  the  right  of  action  would  survive  to  his 
executors  and  administrators,  but  that,  the  loss  having 
occurred  after  his  death,  there  was  no  right  of  action  in 
his  administrator.  We  are  unable  to  concur  in  this  view. 
The  company  agrees  to  make  good  the  loss  to  the  insured 
and  his  executors  and  administrators  during  a  period  of 
five  years,  irrespective  of  the  question  whether  the  loss 
should  occur  before  or  after  the  death  of  the  assured. 
The  plain  meaning  of  the  policy  justifies  the  present  ac- 
tion by  the  administrator.  If  the  reference  was  only  to 
the  loss  which  should  occur  during  the  life  of  the  assured, 
the  use  of  the  words  "executors  and  administrators"  would 
be  unnecessary,  as,  in  such  case,  the  administrator  would 
have  a  right  of  action  under  the  law,  and  independently 
of  any  provision  in  the  policy.  The  clauses  of  this  policy 
are  evidently  framed  so  as  to  preserve  the  interests  of 
the  company,  and  yet  not  one  of  them  refers  to  any  such 
contingency  as  the  death  of  the  assured,  except  so  far  as 
may  be  inferred  from  the  use  of  the  words  "executors  and 
administrators."  As  the  company  agrees  to  make  good 
the  loss  during  five  years  to  the  executors  and  adminis- 
trators, as  well  as  to  the  assured,  it  must  be  held  to  be 
liable  to  such  administrator  as  there  might  be  during  the 
period  of  five  years.  No  administrator  could  be  apjwinted 
during  that  period,  unless  the  deceased  had  died  during 
that  time,  and  no  loss  could  be  made  good  during  that 
time,  unless  such  loss  occurred  during  that  time. 
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We  are  aware,  that  there  is  some  conflict  of  authority 
on  this  question  in  the  decisions  of  the  courts;  but  we 
prefer  to  follow  those  authorities,  which  are  in  harmony 
with  the  view  above  expressed,  that  is,  that  the  death  of 
the  insured  under  the  language  of  the  policy  here  does 
not  work  such  change  of  title  as  to  make  the  policy  void. 

In  Georgia  Home  Ins,  Co.  v.  Kinnier,  28  Gratt.  88,  the 
second  condition  in  a  policy  of  insurance  was  as  follows: 
"And  if  the  title  of  the  property  is  transferred  or  changed, 
and  the  policy  is  assigned  without  written  permission 
hereon,  the  policy  shall  be  void;"  and  in  construing  that 
condition  the  court  of  appeals  of  Virginia  said:  "The 
third  instruction  refers  to  condition  two.  The  court  gave 
it  with  the  construction,  that  the  change  interdicted  by 
the  condition  was  not  intended  to  include  devolution  of 
title  upon  the  heirs  by  the  death  of  the  assured.  In  this 
surely  there  was  no  error.  By  the  change  of  title  pro- 
vided against  in  the  condition,  must  have  been  intended 
a  voluntary  disposition  or  alienation  of  the  property.  It 
could  not  have  been  intended  to  embrace  all  kinds  of 
transfer  of  title.  *  *  *  It  is  to  the  last  degree  unrea- 
sonable to  suppose,  that  any  sane  man  would  ever  accept 
a  policy  of  insurance  against  loss  by  fire,  if  he  understood 
it,  which  contained  a  provision  for  immediate  forfeiture 
by  reason  of  his  death  and  consequent  descent  of  title  to 
his  heirs."  {Burbank  v.  Rockingham  Mutual  Fire  Ins,  Co,  24 
N.  H.  550). 

In  Richardson  v.  Oerman  Ins,  Co,  of  Freeport,  89  Ky.  571, 
the  action  was  upon  a  policy  of  insurance  against  loss  by 
fire,  which  was  almost  identical  in  its  terms  and  provi- 
sions with  the  policy  in  this  case.  The  assured  died;  and 
the  principal  question  was,  whether  the  policy  became 
void  by  reason  of  the  death  of  the  assured,  which  occurred 
before  the  destruction  of  the  property.  In  that  case,  the 
court  of  appeals  of  Kentucky  held,  that  a  forfeiting  clause 
in  a  contract  of  insurance  should  never  defeat  a  right 
previously  agreed  upon  and  provided  for,  unless  the  lan- 
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guage,  strictly  interpreted,  requires  it;  that  a  policy  of 
fire  insurance  does  not  become  void  on  the  death  of  the 
assured;  that  a  provision  in  the  policy,  that  it  shall  be- 
come void  "if  any  change  takes  place  in  the  title,"  does 
not  apply  to  such  a  case  as  is  shown  by  the  undertaking 
of  the  company  to  make  good  the  loss  to  the  "assured,  his 
executors,  administrators,  and  assigns."  In  the  opinion 
of  the  court  in  the  Kentucky  case  it  was  said,  that,  by  the 
language  used,  the  property  was  insured  for  a  specified 
period  of  time;  and  that  the  company  "agreed  in  express 
terms  to  make  good  unto,  not  merely  the  insured  himself, 
but  as  well  his  executors,  administrators  and  assigns, 
the  immediate  loss  or  damage  that  might  happen  to  the 
property  at  any  time  during  that  period,  whether  before 
or  after  his  death;  and,  therefore,  to  treat  that  event  as 
ipso  facto,  a  termination  of  the  policy  and  liability  under 
it,  would  be  contrary  to  the  express  terms  of  it,  render 
the  stipulation  for  payment  to  the  personal  representa- 
tive of  the  insured  superfluous,  and  allow  the  company 
to  retain  the  full  consideration  paid,  while  being  held  to 
only  part  performance  of  its  agreement."  The  court  there 
further  said,  that  the  clause,  "or  any  change  takes  place 
in  the  title,  use,  or  occupation  or  possession  thereof 
whatsoever,"  "does  not  necessarily  or  properly  refer  to  a 
change  unavoidably  resulting  from  his  death,  but  rather 
to  such  as  might  be  caused  or  suffered  by  act  of  the  as- 
sured while  living."  In  that  case  also  the  court  of  ap- 
peals of  Kentucky  refused  to  follow  the  cases  of  Sherwood 
V.  Agricultural  Ins.  Co,  73  N.  Y.  447,  and  Wyman  v.  Wyrnav^ 
26  id.  253.  Counsel  for  the  appellant  press  upon  our 
attention  the  reasoning  of  the  Court  of  Appeals  of  New 
York  an  two  cases  decided  in  that  State  upon  this  sub- 
ject. The  doctrine  of  these  New  York  cases  has  been 
referred  to  with  approval  in  a  number  of  text-books 
upon  insurance,  and  our  attention  is  also  called  to  the 
language  of  these  text-books.  The  principal  New  York 
cases  thus  referred  to  are  Sherwood  v.  Agricultural  Ins,  Co,^ 
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mpra^  and  Matter  of  Hine  v.  Woohoorth,  93  N.  Y.  75.  A  ref- 
ereace  to  these  two  cases  will  show,  that  the  conditions 
in  the  policies  there,  which  provided  for  a  forfeiture  in 
case  there  should  be  a  change  of  title,  contained  the 
words,  "by  operation  of  law."  In  the  Sherwood  cdse  the 
condition  was  as  follows:  "If  *  *  *  the  said  property 
shall  be  sold  or  conveyed,  or  the  interest  of  the  parties 
therein  be  changed  in  any  manner,  whether  by  act  of  the 
parties  or  by  operation  of  law;  ♦  *  *  this  policy  shall 
be  null  and  void."  In  the  Woolworth  case,  the  court  says: 
'*The  policy  contained  a  condition  that,  if  the  property 
insured  should  be  sold  or  conveyed,  or  if  the  interest 
of  the  insured  therein  shall  be  changed  in  any  manner, 
whether  by  act  of  the  insured  or  by  operation  of  law, 
the  policy  should  be  null  and  void,"  etc.  The  two  New 
York  cases,  thus  mainly  relied  upon,  are  distinguishable 
from  the  case  at  bar  by  the  use  of  the  words  "by  opera- 
tion of  law"  in  the  policies,  because  those  words  necessa- 
rily refer  to  a  change  of  title  resulting  from  the  operation 
of  the  Statute  of  Descents  by  reason  of  the  death  of  the 
assured  party.  So  far  as  the  views  of  the  New  York 
cases  go  beyond  the  language  of  the  policies,  -as  thus  in- 
dicated, and  are  opposed  to  the  views  expressed  in  the 
Virginia  and  Kentucky  cases,  we  are  not  disposed  to 
adopt  them.  So  far  as  the  case  of  Wyman  v.  WymaUy  supru, 
is  concerned,  the  condition  there  was  against  a  trans- 
fer of  the  interest  of  the  assured  in  the  policy,  and  not 
against  a  change  of  interest  in  the  property  insured;  and 
the  decision  of  the  court  was  based  upon  that  distinction, 
{Sherwood  v.  Agricultural  Ins.  Go,  supra).  In  reference  to 
the  case  of  Lappin  v.  Charter  Oak  Fire  and  Marine  Ins,  Co. 
58  Barb.  325,  it  may  be  said,  that  the  decision  in  that 
case  was  not  rendered  by  a  court  of  last  resort,  and  is 
based  largely  upon  the  decision  of  the  New  York  court 
of  appeals  in  Wyman  v.  Wyman^  supra,  which  the  lower 
court  felt  itself  bound  to  follow. 
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Our  conclusion  is,  that  the  death  of  Henry  Hardesty 
on  April  16,  1894,  more  than  a  year  before  the  fire  oc- 
curred which  destroyed  the  property  insured,  did  not, 
under  the  facts  of  this  case  and  under  the  provisions  of 
the  policy  here  sued  upon,  work  such  a  change  of  title 
and  possession  in  the  property  insured,  as  to  make  the 
policy  void;  and  that  the  decisions  of  the  lower  courts 
are  correct. 

Accordingly,  the  judgment  of  the  Appellate  Court  is 

^    ^^^  '  Judgment  affirmed. 


The  Security  Trust  Company 


182        62 
108a  >551 


182        62  V. 

rSl  Mary  Tarpey. 

I  ^^  '830  ,.  .  .    ^,  .  ^    . 

1182^ 52"  Optmon  filed  October  19^  1899. 

191     '170 

1.  Insurance — when  policy  will  not  he  forfeited  for  alleged  false  state- 
ments. A  life  insurance  policy  issued  by  a  company  engaged  in- the 
insurance  of  sub-standard  risks  and  upon  a  copy  of  the  application 
which  the  insurer  knew  had  been  rejected  by  another  company,  is 
not  forfeited  because  of  a  statement  in  the  application,  which  was 
true  when  made,  that  applicant  had  not  been  previously  rejected. 

2.  Samk— fraud  cannot  he  based  on  phymiaii's  opinion  if  the  fads  are 
truikfvXly  stated.  A  charge  of  fraud  sufficient  to  avoid  a  life  insur- 
ance policy  cannot  be  based  upon  the  examining  physician's  opin- 
ion, when  accompanied  by  a  correct  statement  of  the  facts  upon 
which  the  opinion  rested. 

3.  ^AMK— forfeiture  cannot  he  based  on  cause  within  agenVs  knowledge 
when  issuing  policy.  An  insurance  company  cannot  insist  upon  the 
forfeiture  of  a  policy  for  a  cause  within  the  knowledge  of  its  agent 
at  the  time  the  policy  was  issued. 

Tarpey  v.  Security  Trust  Co.  80  111.  App.  378,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Supe- 
rior Court  of  Cook  county;  the  Hon.  Henry  V.  Freeman, 
Judge,  presiding. 
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Wheelock  &  Shattuck,  for  appellant. 

DouTHART  &  Brendecke,  for  appellee. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court: 

The  appellant,  the  Security  Trust  Company,  filed  its 
bill  of  complaint  in  the  superior  court  of  Cook  county, 
praying  for  the  cancellation  of  two  policies  of  insurance 
on  the  life  of  William  C.  Cumming^s,  one  for  $3000  and 
the  other  for  $2000,  payable  to  his  sister,  the  appellee, 
Mary  Tarpey.  William  C.  Cummings  answered  the  orig- 
inal bill  and  Mary  Tarpey  demurred  to  it,  but  Cummings 
died  leaving  Mary  Tarpey  sole  defendant,  and  the  bill 
was  amended  accordingly.  The  grounds  upon  which  the 
amended  bill  asked  to  have  the  policies  canceled  were, 
that  in  the  application  therefor  Cummings  falsely  and 
fraudulently  answered  that  he  had  not  made  application 
for  life  insurance  and  been  rejected,  when  in  fact  he  had 
been  rejected  by  the  Iowa  Life  Insurance  Company;  that 
he  stated  his  health  was  ^ood,  when  he  knew  that  it 
was  not  and  that  he  had  consumption;  that  he  warranted 
these  statements  to  be  true  while  they  were  false  and 
made  with  intent  to  deceive  complainant,  and  that  he 
obtained  the  policies  by  means  of  said  false  and  fraudu- 
lent representations.  By  her  answer  to  the  amended  bill 
defendant  denied  that  Cummings  made  false  representa- 
tions, and  alleged  that  complainant  was  organized  for 
carrying  on  the  business  of  insuring  people  who  were  in 
bad  health  and  had  been  rejected  by  other  companies; 
that  for  its  policies  complainant  charged  a  premium  far 
in  excess  of  what  other  companies  charged,  and  that  it 
knew  all  the  facts  and  circumstances  concerning  Cum- 
mings' health  and  his  relation  with  other  insurance  com- 
panies. The  defendant  also  filed  her  cross-bill,  praying 
that  an  account  should  be  taken  of  the  amount  due  on 
the  policies  and  that  complainant  in  the  original  bill 
should  be  decreed  to  pay  the  same.     The  cross-bill  was 
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answered,  and  replications  being*  filed,  the  chancellor 
heard  the  cause  and  entered  a  decree  dismissing  the 
cross-bill  and  declaring  the  policies  void.  On  a  writ  of 
error  from  the  Appellate  Court  the  decree  was  reversed, 
and  th€  cause  was  remanded  to  the  superior  court  with 
directions  to  dismiss  the  bill  d.nd  to  enter  a  decree  in 
accordance  with  the  prayer  of  the  cross-bill. 

The  material  facts  proved  are  as  follows:  The  com- 
plainant, the  Security  Trust  Company,  is  a  corporation 
org'anized  under  the  laws  of  Pennsylvania  aud  doing 
business  in  the  State  of  Illinois.  In  October,  1895,  Nor- 
man Kellogg  was  the  general  agent  of  complainant  in 
Chicago,  and  advertised  that  the  company  would  take 
sub-standard  risks,— such  as  had  been  rejected  by  other 
insurance  companies.  On  October  5,  1895,  William  C. 
Cummings,  at  the  solicitation  of  Harry  Bate,  an  agent  of 
the  Iowa  Life  Insurance  Company,  made  application  to 
that  company  for  a  policy  of  insurance  of  $5000.  On  the 
following  day  Cummings  was  examined  by  the  regular 
physician  of  said  insurance  company  and  signed  a  state- 
ment containing  the  following:  "Have  not  now  nor  have 
ever  had  disease  of  lungs.  I  have  had  pneumonia.  I 
have  never  made  application  to  any  life  insurance  or- 
ganization which  was  denied."  The  report  of  that  ex- 
amination showed  the  number  of  respirations  per  minute 
to  be  twenty-two;  that  there  was  a  prolonged  expiratory 
murmur  at  the  apex  of  the  right  lung,  and  the  physician 
gave  it  as  his  opinion  that,  compared  with  the  average  of 
lives  of  the  same  age  and  sex,  he  considered  the  chances 
of  life  of  Cummings  to  be  bad,  and  that  if  he  himself 
were  in  the  business  he  would  not  insure  the  subject  for 
life  nor  for  a  limited  term  of  years.  The  agent.  Bate, 
knowing  that  Cummings  would  be  rejected  by  the  Iowa 
Life  Insurance  Company  on  this  examination,  went  to 
Kellogg,  the  general  agent  of  complainant,  in  pursuance 
of  the  advertisement  requesting  insurance  agents  that 
might  have  rejected  risks  to  turn  them  in  to  complain- 
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ant,  and  stated  that  he  had  a  man  who  was  going  to  be 
rejected.  Kellogg  explained  to  Bate  and  his  partner, 
Louis  Neuer,  the  objects  and  purposes  of  his  company, 
and  gave  them  a  pamphlet  issued  by  complainant,  show- 
ing how  to  present  applications  and  how  to  turn  in  re- 
jected applications  from  other  companies.  The  business 
of  the  company  was  stated  to  be  insuring  the  classes  of 
lives  which  are  "sub-standard,"  including  persons  with 
physical  imperfections,  such  as  deformity,  loss  of  a  limb, 
eye-sight  or  hearing;  occupations  of  an  extra-hazardous 
nature;  persons  of  overweight  or  underweight,  or  subject 
to  attacks  of  acute  disease,  and  those  with  unfavorable 
family  histories,  and  those  rejected  by  other  companies. 
The  premium  was  about  thirteen  per  cent  higher  than 
that  charged  by  companies  which  required  good  risks. 
The  pamphlet  stated  that  original  applications  made  to 
other  companies  would  be  considered  if  not  over  ninety 
days  old,  or  verbatim  copies  of  original  applications,  duly 
certified  by  the  rejecting  company  or  a  responsible  gen- 
eral agent,  might  be  used,  but  in  all  cases  an  original 
application  must  be  signed  by  the  applicant  before  the 
issue  of  the  policy,  and  the  physician  originally  making 
the  examination  must  inspect  the  "risk"  before  the  appli- 
cation was  sent  in,  and  make  a  satisfactory  report.  Kel- 
logg told  these  agents  that  a  copy  of  the  application  to 
the  Iowa  company  would  be  all  right.  Kellogg  gave  the 
agents  blanks  of  complainant,  and  on  October  7,  1895, 
Bate  made  what  he  called  a  copy  of  the  other  applica- 
tion to  be  used  with  complainant,  and  the  doctor  made  a 
copy  of  his  report.  These  supposed  copies  were  made 
on  blanks  which  Kellogg  gave  them,  but  the  blanks  we're 
different  from  the  blanks  of  the  Iowa  company,  and  as 
filled  up  neither  of  them  was  a  verbatim  copy,  but  they 
were  to  the  same  effect.  A  few  days  afterward  the  agents 
went  to  Cummings  and  read  to  him  from  the  pamphlet 
what  risks  complainant  insured  and  about  the  use  of 
the  copies.     They  asked  him  to  sign  the  copies  made  as 
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above,  telling'  him  that  they  were  copies  of  the  previous 
application,  and  he  signed  them  as  such,  without  read- 
ing them.  Bate  took  these  papers  and  delivered  them  to 
Kellogg,  telling  him  they  were  copies  of  the  application 
to  the  Iowa  Life  Insurance  Company.  Kellogg  read  them 
and  sent  them  to  the  complainant's  home  office,  in  Phila- 
delphia. The  physician  who  had  made  the  examination 
certified  on  October  11, 1895,  that  he  had  inspected  Cum- 
min gs  and  there  had  been  no  chang'e  in  his  physical  condi- 
tion since  the  date  of  said  examination.  The  application, 
like  the  original  of  which  it  purported  to  be  a  copy,  repre- 
sented that  Cumining^s  had  no  disease  of  the  lungs.  The 
purported  copies  of  the  examination  contained  the  follow- 
ing: "Are  the  respiratory  organs  (lungs,  pleura,  larynx, 
etc.,)  free  from  any  indication  of  disease? — No.  Is  the 
respiration  full,  easy  and  regular? — No.  Number  of  res- 
pirations per  minute? — 22.  Rate  of  pulse?  (full  minute) 
— 85.  Do  you  consider  the  risk  first-class,  fair  or  bad? 
If  fair  or  bad,  give  reasons. — Pair;  prolonged  expiratory 
murmur  at  the  apex  of  the  right  lung.  Do  you  recom- 
mend the  risk? — Yes."  The  policies  were  issued  and  sent 
to  Kellogg,  and  he  was  then  fully  informed  that  Cum- 
mings  had  been  rejected  by  the*  Iowa  Life  Insurance 
Company.  With  that  knowledge  Kellogg  delivered  the 
policies  to  Bate,  who  took  them  to  Cummings  and  deliv- 
ered them  and  collected  the  first  quarterly  premiums, 
giving  the. money  to  Kellogg.  On  October  31,  1895,  com- 
plainant had  Cummings  examined  by  its  medical  exam- 
iner, and  about  that  time  tendered  back  the  premiums 
paid  and  demanded  back  the  policies.  When  the  next 
premiums  became  due  they  were  tendered  and  refused. 
Cummings'  health  remained  apparently  fair  until  the 
latter  part  of  December,  1895,  when  quick  consumption 
became  manifest  and  ran  a  very  rapid  course  until  Peb- 
ruary  22,  1896,  when  he  died. 

The  rules  of  complainant  permitted  the  use  of  a  copy 
of  a  rejected  application  made  to  any  other  company, 
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and  its  gfeneral  agent,  Kellogg",  informed  Bate  and  Neuer, 
and  they  informed  Cummings,  that  such  was  the  rule. 
Complainant  was  seeking  rejected  applications  and  ad- 
vertising for  them.  Kellogg  knew  that  the  application 
had  been  made  to  the  Iowa  company,  and  the  only  prob- 
ability of  securing  it  for  complainant  depended  upon  its 
being  rejected  by  the  other  company.  It  would  be  doing 
violence  to  the  understanding  of  the  parties  to  say  that 
a  copy  of  the  rejected  application  might  be  used,  and 
yet  that  the  fact  of  its  having  been  rejected  would  ren- 
der its  statement  that  there  had  been  no  previous  rejec- 
tion false  and  fraudulent.  The  statement  in  that  respect 
was  strictly  true  when  made,  and  a  copy  of  it  was  used  at 
complainant's  suggestion.  Complainant  sought  a  court 
of  equity  for  the  protection  of  its  interests  in  the  trans- 
action, and  such  a  court  will  give  no  heed  to  a  claim  that 
a  copy  of  a  truthful  statement  made  to  the  Iowa  company 
became  a  false  statement  made  to  deceive  complainant. 
The  other  statement  alleged  in  the  bill  to  have  been 
false  and  fraudulent  and  to  have  constituted  a  warranty 
is,  that  he  was  in  good  health  when  he  knew  that  he  was 
not.  He  did  not  read  the  statement  which  was  presented 
to  him  as  a  copy,  but  it  is  insisted  by  counsel  that  he 
was  bound  to  do  so  and  that  he  became  responsible  for 
whatever  it  contained.  Assuming  that  to  be  so,  we  can 
not  see  that  the  conclusion  on  the  question  of  fraud  or 
warranty  will  be  affected  in  any  way.  While  the  sup- 
posed copy  was  not  exactly  the  same  as  the  original 
application  to  the  Iowa  company,  and  what  was  called 
a  supplementary  application  differs  somewhat,  they  all 
amounted  to  substantially  the  same  thing.  In  each  he 
represented  himself  to  be  in  good  health.  The  report  of 
the  examination  would  indicate  to  a  physician  a  proba- 
bility of  tuberculosis,  but  the  doctor  who  made  the  ex- 
amination testified  that  the  indications  might  or  might 
not  point  to  such  a  disease;  that  there  was  a  small  area 
of  consolidation  of  the  lung, — not  enough  to  cause  any 
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inconvenience  to  Cummings;  that  it  would  not  necessa- 
rily interfere  in  any  way  with  him  and  that  he  might  not 
know  he  was  sick  at  all.  If  he  concluded  that  Cummings 
probably  had  the  disease  he  did  not  inform  him,  but  ad- 
•  vised  him  to  consult  a  specialist,  and  if  it  was  not  tuber- 
culosis it  would  make  no  difference,  but  if  it  was  he 
should  go  to  a  different  climate.  There  were  eight  wit- 
nesses, who  were  neighbors  and  intimate  acquaintances 
of  Cummings,  who  testified  that  he  appeared  to  be  in 
good  health,  and  the  evidence  justifies  the  belief  that  he 
supposed  himself  to  be  in  a  fair  state  of  health.  He,  of 
course,  knew  that  he  had  been  rejected  by  the  Iowa  com- 
pany and  that  he  was  not  a  good  risk  for  any  compazgr 
that  required  absolutely  sound  individuals,  but  it  does 
not  follow  that  he  did  not  honestly  consider  himself 
eligible  for  insurance  by  complainant  upon  paying  the 
higher  premium  demanded  for  insuring  such  risks  as  it 
took.  Complainant  insured  those  who  had  been  rejected 
by  other  companies  and  charged  an  increased  rate  for 
taking  increased  risks.  It  was  organized  for  the  sole 
business  of  insuring  extra-hazardous  cases,  for  which  it 
charged  thirteen  per  cent  higher  premium  than  compa- 
nies insuring  sound  and  healthy  persons.  No  sound  per- 
son would  insure  in  such  a  company  and  pay  the  higher 
premium,  and  complainant  could  not  have  expected  any 
such  thing.  Although  the  germs  of  the  disease  were  un- 
doubtedly present,  yet  the  disease  had  not  become  mani- 
fest to  either  Cummings  or  his  most  intimate  associates, 
and  the  evidence  does  not  show  any  intent  to  deceive 
the  company.  But  however  that  may  be,  complainant 
knew  as  much,  or  more,  about  his  condition  than  he  did. 
I{  was  fully  informed  of  all  the  facts,  and  they  were  as 
well  known  to  it  when  the  policy  was  issued  as  they  are 
to-day.  It  had  before  it  the  information  in  the  medical 
examination  that  the  lungs  were  not  free  from  the  indi- 
cation of  disease;  that  the  respiration  was  not  full,  easy 
and  regular;  that  the  number  of  respirations  per  minute 
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was  twenty-two;  that  the  rate  of  pulse  (full  minute)  was 
eighty-five,  and  that  there  was  a  prolonged  expiratory 
murmur  at  the  apex  of  the  right  lung.  These  facts  are 
shown  by  the  evidence  to  indicate  to  a  physician  the  prob- 
ability of  the  disease  of  which  Cummings  died.  Com- 
plainant was  fully  cognizant  of  all  these  facts,  and  the 
general  agent  who  delivered  the  policies  knew  that  Cum- 
mings had  been  rejected  by  the  Iowa  company. 

It  is  argued  that  the  examining  physician  was  not  the 
agent  of  complainant  and  that  he  fraudulently  concealed 
facts  from  the  company.  The  charge  of  fraud  is  not  true. 
He  stated  the  facts  fully  and  truthfully.  The  represen- 
tation insisted  upon  as  fraudulent  and  false  consisted  in 
this  question  and  answer  in  the  examination:  "Do  you 
consider  the  risk  first-class,  fair  or  bad?  If  fair  or  bad, 
give  reasons. — Pair;  prolonged  expiratory  murmur  at  the 
apex  of  the  right  lung."  This  was  but  a  mere  statement 
of  opinion,  accompanied  by  a  correct  statement  of  the 
facts  upon  which  the  opinion  was  based.  He  did  not 
give  an  opinion  that  the  risk  was  first-class,  but  gave  it 
as  fair,  and  what  would  be  a  bad  risk  for  another  com- 
pany might  justly  be  considered  a  fair  risk  for  complain- 
ant, because  it  only  proposed  to  take  risks  which  were 
bad  for  other  companies.  There  was  no  deception,  and 
a  charge  of  fraud  cannot  be  based  on  such  a  statement 
of  opinion. 

It  has  been  the  rule  of  this  court  that  an  insurance 
company  cannot  insist  upon  the  forfeiture  of  a  policy  for 
a  cause  which  was  within  the  knowledge  of  its  agent  at 
the. time  the  policy  was  issued,  and  under  the  facts  of 
this  case  it  would  be  inequitable  to  permit  complainant 
to  say  that  the  policies  were  obtained  by  fraud  and  de- 
ception, or  that  there  was  a  warranty  contrary  to  facts 
which  were  fully  known  to  it  when  the  policies  were 
issued  and  delivered. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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James  B.  McCoy  et  al.  v.  Ella  E.  Fahrney  et  al. 

and 
John  E.  McCoy  et  al  v.  James  B.  McCoy  et  al. 

Opinion  filed  October  f5, 1899. 

1.  Cgsstrvctigs— language  of  written  instrument  may  he  affected  by 
attendant  circumstances.  In  interpreting^  a  written  instrument  the 
languag^e  used  may  be  enlarg-ed  or  limited  by  the  attendant  cir- 
cumstances and  the  objects  the  parties  evidently  had  in  view. 

2.  Contracts — it  is  presumed  that  parties  to  post-nuptial  contract 
intend  to  provide  for  issue  of  the  marriage.  The  presumption  is  that 
the  parties  to  a  contract  in  the  nature  of  a  post-nuptial  marriage 
settlement  intend  to  provide  for  the  issue  of  the  marriage,  and 
only  clear  language  in  the  deed  will  overcome  the  presumption,     i 

3.  TRUSTB—language  of  trust  deed  construed,  A  trust  deed  in  the 
nature  of  a  post-nuptial  settlement,  executed  to  secure  a  perma- 
nent support  and  maintenance  for  the  use  of  the  grantor's  wife 
and  children,  and  which  directs  the  trustee,  upon  the  death  of  the 
wife,  to  convey  lands  held  by  him  to  "all  the  children"  of  the  wife, 
contemplates  only  the  children  of  the  grantor,  and  does  not  include 
issue  of  the  wife  by  a  second  marriage. 

Appeal  from  the  Circuit  Court  of  Ogle  county;  the 
Hon.  James  8.  Baume,  Judge,  presiding. 

This  was  a  bill  in  chancery  for  partition.  The  circuit 
court  ruled  the  complainants  in  the  bill  and  in  the  bill 
of  interpleader  had  no  title  or  interest  in  the  premises 
involved,  and  dismissed  the  original  bill  and  the  bill  of 
interpleader.  The  complainants  in  the  original  bill  and 
the  bill  of  interpleader  are  the  children  of  Elizabeth 
McCoy,  deceased,  by  her  second  husband,  James  B.  Mc- 
Coy, Sr.,  and  tHe  children  of  deceased  children  of  said 
Elizabeth  McCoy  by  her  said  second  husband.  Said  Eliz- 
abeth McCoy  was  formerly  the  wife  of  one  Samuel  An- 
keney.  Of  this  former  marriage  two  children  were  bom, 
namely,  Nathaniel  A.  and  Ann  Amelia  Ankeney.  The 
position  of  the  defendants  in  the  original  bill  is,  the  title 
to  the  premises  in  question  vested  in  said  children  of 
the  first  marriage,  from  whom  the  defendants  (appellees 
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here)  claim  by  conveyance  and  descent.  The  title  to  the 
land  in  suit  was  in  one  Nathaniel  Swingley,  as  assignee 
or  trustee  of  said  Samuel  Ankeney,  the  first  husband. 
Whether  the  children  of  the  second  marriage  took  any 
interest  or  title  in  the  premises  depends  upon  the  con- 
struction of  the  following  instrument: 

"This  indenture,  made  January  21, 1834,  between  Sam- 
uel Ankeney,  of  Washington  county,  and  State  of  Mary- 
land, of  one  part,  and  Nathaniel  Swingley,  of  same  county 
and  State,  of  the  other  part: 

'^Whereas,  said  Samuel  Ankeney  is  indebted  to  sundry 
persons  by  judgment  notes  and  otherwise,  and  whereas 
he  is  desirous  of  making  arrangements  to  liquidate  said 
debts  and  to  secure  a  permanent  support  and  mainten- ' 
ance  for  the  use  of  his  wife  and  children:  Now,  this  in- 
denture witnesseth,  that  in  consideration  of  the  premises 
and  of  the  sum  of  five  dollars  ♦  ♦  ♦  said  Samuel 
Ankeney  hath  bargained  and  sold,  aliened,  enfeoffed  and 
confirmed,  and  by  these  presents  doth  grant  ♦  ♦  ♦ 
unto  said  Nathaniel  Swingley,  his  heirs  and  assigns,  all 
the  right,  interest  and  estate,  both  at  law  and  in  equity, 
of  him,  the  said  Samuel  Ankeney,  of,  in  and  to  a  tract 
or  portion  of  land  situated,  lying  and  being  in  Washing- 
ton county  aforesaid,  of  which  a  certain  David  Ankeney. 
died  seized  in  fee,  and  which  land  was  sold  to  said  Sam- 
uel Ankeney  by  a  certain  Henry  Firey  on  the  27th  day 
of  October,  1822,  as  trustee,  by  virtue  of  a  decree  passed 
by  Washington  county  court,  as  a  court  of  equity,  on  the 
29th  day  of  March,  1832,  in  a  cause  pending  in  said  court 
in  which  Samuel  Ankeney  and  Mary*  Ankeney  were  com-^ 
plainants  and  Henry  Ankeney,  Sarah  Ankeney,  Jacob 
Ankeney  and  David  Ankeney  were  defendants,  which  by 
reference  to  the  proceedings  in  said  cause,  which  is  num- 
bered on  the  equity  docket  of  said  court  352,  will  more 
fully  and  at  large  appear.  Said  tract  or  parcel  of  land 
hereby  bargained  and  sold  contains  two  hundred  and 
twenty  acres,  more  or  less. 
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"And  the  said  Samuel  Ankeney  doth  by  these  pres- 
ents further  grant,  bargain  and  sell  unto  the  said  Nathan- 
iel Swingley,  his  executors,  administrators  and  assigns, 
the  following  personal  property,  to- wit:  One  negro  man, 
one  negro  boy,  one  negro  woman  and  her  two  children, 
both  girls,  three  years  old  .and  two  years  old,  and  one 
negro  girl,  three  horses,  five  mares,  three  mare  colts,  all 
the  cattle,  hogs,  sheep,  ploughs,  harrows  and  farming 
utensils,  all  the  household  and  kitchen  furniture,  and  all 
the  rest  and  residue  of  the  personal  property,  goods  and 
chattels,  of  what  nature  or  kind  soever,  said  Samuel 
Ankeney  now  owns  and  possesses;  to  have  and  to  hold 
the  said  lands  and  tenements,  and  the  appurtenances 
'thereunto  belonging  or  in  anywise  appertaining,  and  also 
the  above  mentioned  negroes,  cattle  or  other  goods  and 
chattels,  unto  said  Nathaniel  Swingley,  his  heirs,  exec- 
utors and  administrators,  to  and  for  the  uses,  trust  and 
purposes  following,  and  to  and  for  no  other  use,  intent 
or  purpose  whatsoever,  that  is  to  say,  in  trust;  that 
the  said  Nathaniel  Swingley  shall  sell  and  dispose  of, 
at  public  or  private  sale,  for  cash  or  on  credit,  as  in  the 
judgment  of  said  Nathaniel  Swingley  maybe  most  expe- 
dient, all  the  aforesaid  lands  and  tenements  and  all  the 
aforesaid  negroes,  cattle,  goods  and  chattels,  except  such 
portion  of  said  negroes,  goods  and  chattels  as  the  said 
Nathaniel  Swingley  may  think  proper  to  retain  for  the 
use  of  said  Elizabeth  Ankeney  during  her  lifetime,  and 
convey  the  said  lands  and  tenements  by  good  and  sufll- 
cient  deed  or  deeds,  and  deliver  possession  of  said  ne- 
groes, goods  and  chattels  to  the  respective  purchaser? 
of  said  lands,  negroes,  goods  and  chattels,  and  the  pro- 
ceeds of  the  said  sales  to  apply  first  to  the  payment  of 
all  judgments  which  at  this  time  may  be  obtained  against 
the  said  Samuel  Ankeney;  secondly,  to  pay  and  satisfy 
all  just  debts  at  this  time  due  or  owing  to  any  person  or 
persons  by  said  Samuel  Ankeney,  and  all  costs;  ♦  ♦  ♦ 
and  lastly,  (after  fulfilling  and  satisfying  the  aforesaid 
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trust,)  to  apply  the  surplus  of  the  proceeds  of  the  sales 
of  said  lands,  negroes  and  goods  and  chattels  as  follows, 
that  is  to  say: 

'*The  said  Nathaniel  Swingley  shall,  in  his  discretion, 
either  invest  said  surplus  proceeds  in  bank  stock  or  other 
stocky  or  loan  the  same  to  such  person  or  persons  or  body 
corporate  or  politic  as  he  may  think  proper,  or  purchase 
lands  with  said  surplus  proceeds  either  in  the  State  of 
Maryland  or  in  any  other  State  or  territory  of  the  United 
States,  as  he  may  think  most  advantageous  to  the  par- 
ties concerned.  And  if  the  said  Nathaniel  Swingley  shall 
purchase  lands  wrth  said  surplus  proceeds,  he  and  his 
heirs  shall  hold  the  same  in  trust  as  follows,  th^t  is  to 
say:  He  shall  pay  over  the  annual  proceeds  of  such  lands 
to  Elizabeth  Ankeney,  wife  of  said  Samuel  Ankeney,  and 
for  her  sole  and  separate  use  and  benefit  for  and  during 
the  time  of  her  natural  life,  and  after  her  decease  the  said 
Nathaniel  Swingley,  or  his  heirs,  shall  convey  the  said 
lands  so  purchaised  with  the  said  siurplus  proceeds,  to  all 
the  children  of  the  said  Elizabeth  Ankeney  or  the  heirs- 
at-law  of  such  of  said  children  as  may  die  leaving  heirs 
before  the  death  of  said  Elizabeth,  the  heirs  of  said  chil- 
dren to  have  conveyed  to  them  such  portion  of  said  lands 
as  their  ancestors  would  be  entitled  to  if  living.  ,  And 
in  the  event  of  the  said  Elizabeth  Ankeney  dying  with- 
out leaving  any  child  or  children  living  at  the  time  of 
her  decease,  or  any  descendant  or  descendants  of  any 
child  or  children,  then  the  said  land  shall  be  conveyed 
to  or  held  and  enjoyed  by  the  next  of  kin  of  the  said 
Elizabeth.  And  in  case  said  Nathaniel  Swingley  shajl 
invest  the  surplus  proceeds  of  said  sale  of  said  lands, 
negroes,  goods  and  chattels  in  stock  of  any  kind,  or  loan 
the  same  to  any  person  or  persons  or  any  body  corpo- 
rate or  politic,  then  the  said  Nathaniel  Swingley,  his 
heirs  or  executors,  shall  pay  over  annually  to  the  said 
Elizabeth  Ankeney,  for  and  during  the  term  of  her  natural 
life  and  for  her  sole  and  separate  use,  the  dividends  or 
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interest  which  may  annually  arise  on  such  investment 
or  loans;  and  on  the  death  of  said  Elizabeth  leaving  a 
child  or  children  or  descendant  of  a  child  or  children, 
then  the  said  Nathaniel  Swingley,  his  heirs  or  execu- 
tors, shall  transfer  and  deliver  to  such  child,  children 
or  descendants  of  such  child  or  children,  the  stock  or 
principal  which  may  be  loaned  or  invested  in  manner 
aforesaid;  and  in  the  event  of  no  child  or  children  or 
descendant  of  such  child  or  children  living"  at  the  death 
of  said  Elizabeth,  then  the  said  stock  or  money  loaned  or 
invested  as  aforesaid  shall  be  transferred  to  or  held  and 
enjoyed  by  the  next  of  kin  of  the  said  Elizabeth.  It  is 
further  agreed  that  said  Nathaniel  Swingley  is  not  to 
receive  any  compensation  for  the  execution  of  this  trust. 
"In  witness  whereof  the  said  Samuel  Ankeney  and 
Elizabeth  Ankeney,  his  wife,  have  hereunto  subscribed 
their  names  and  affixed  their  seals,  the  day  and  year  first 
hereinbefore  written.  g^^^^^  Ankenet,         [Seal.] 

Elizabeth  Ankenet.     [Seal.  ]  " 

James  W.  Allaben,  and  Reuben  C.  Bassett,  for 
appellants. 

J.  C.  Seyster,  William  Marshall,  and  Cyrus 
Heren,  for  appellees. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

The  end  to  be  attained  by  the  interpretation  or  con- 
struction of  the  instrument  is  to  ascertain  the  intention 
with  which  it  was  executed.  That  intention  is  declared 
in  the  premises  of  the  deed  to  be  to  arrange  to  liquidate 
the  debts  of  the  said  Samuel  Ankeney  "and  to  secure  a 
permanent  support  and  maintenance  for  the  use  of  his 
wife  and  children."  One  of  the  purposes  of  the  premises 
of  the  deed  is  to  set  forth  the  recitals  which  may  be 
necessary  to  an  explanation  of  the  deed  and  its  opera- 
tion and  the  reason  for  executing  it.    (Black's  Law  Die. ; 
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Anderson's  Law  Die;  5  Am.  &  Eng^.  Ency.  of  Law,  454.) 
Tested  by  this  declaration  of  intention,  the  object  of  the 
grantor  is  unmistakable.  His  purpose  was  to  devote  the 
property  affected  by  the  deed,  remaining  after  payment 
of  his  indebtedness,  to  the  benefit  of  his  wife  and  his 
children.  Nor  do  we  think  this  declared  purpose  is  to 
be  overcome  by  the  subsequent  requirement  that  upon 
the  death  of  the  said  wife  of  the  said  grantor  the  trustee 
shall  convey  any  lands  held  by  him  under  the  terms  of  the 
trust  to  "all  the  children  of  the  said  wife  of  the  grantor." 
The  true  intent  is  to  be  gathered  from  the  whole  instru- 
ment, the  separate  parts  being  viewed  in  the  light  of  the 
other  parts.  (Stout  v,  Whitney,  12  111.  218.)  Inconsistencies 
are  to  be  reconciled,  if  possible.  A  narrow  and  unreason- 
able construction,  and  which  would  work  a  result  differ- 
ent from  that  manifestly  intended,  should  not  be  adopted. 
(Dunlap  V.  Chicago^  Milwaukee  and  St,  Paul  Railway  Co.  151 
111.  409.)  "The  language  used  may  be  enlarged  or  limited 
by  the  attendant  circumstances  and  the  objects  had  in 
view,  and  more  regard  is  due  to  the  real  intention  of  the 
parties  than  to  some  particular  word  that  may  have  been 
used  in  the  expression  of  that  intention."  (Chicago^  Mad- 
ison and  Northern  Railroad  Co.  v.  National  Elevator  Co.  153 
111,  70.)  "The  experience  of  human  affairs  teaches  courts 
that  this  intention  is  not  to  be  sought  merely  in  the  ap- 
parent meaning  of  the  language  used,  but  this  languaj^^c 
may  be  enlarg;ed  or  limited  by  reference  to  the  circum- 
stances surrounding  the  parties  and  the  objects  they  evi- 
dently had  in  view."  {Robinson  v.  Stow,  39  111.  568.)  The 
same  principle  is  announced  in  Street  v.  Chicago  Wliarfing 
Co.  157  111.  605.  "Particular  expressions  will  not  control 
where  the  whole  tenor  or  purpose  of  the  instrument  for- 
bids a  literal  interpretation  of  the  specific  words."  {Up- 
dike V.  Tompkins,  100  111.  406.)  "A  rigid  adherence  to  the 
letter  often  leads  to  erroneous  results  and  misinterprets 
the  meaning  of  the  parties.  Inconsistent  clauses  must 
be  construed  according  to  the  subject  matter  and  the 
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motive,  and  the  intention  of  the  parties,  as  gathered  from 
the  whole  instrument,  must  prevail  over  the  strictness 
of  the  letter."  (Beach  on  Modem  Law  of  Contracts,  sec. 
708.)  "Where  two  clauses,  apparently  repugnant,  may  be 
reconciled  by  any  reasonable  construction,  or  by  regard- 
ing one  as  the  qualification  of  the  other,  that  construc- 
tion must  be  given,  because  it  cannot  be  assumed  that 
the  parties  intended  to  insert  inconsistent  provisions." 
(Beach,  sec.  718.)  A  written  contract  should  be  read  as 
a  whole.  All  its  provisions  are  to  be  considered,  and  the 
general  design  must  not  be  frustrated  by  allowing  too 
much  force  to  single  words  or  clauses."  (Beach,  sec.  711.) 

The  instrument  under  consideration  is  in  the  nature 
of  a  post-nuptial  marriage  contract  or  settlement.  In 
marriage  settlements  it  is  the  presumption  the  parties 
thereto  intend  to  provide  for  the  issue  of  the  marriage, 
and  clear  language  in  the  deed  is  necessary  to  overcome 
this  presumption.  (Wallace  v.  Wallace,  82  111.  530.)  In  John- 
son V.  Webber,  65  Conn.  501,  a  bequest  to  a  grand-daughter, 
and  in  case  such  grand-daughter  should  die  leaving  a  hus- 
band surviving  such  husband  should  take  the  bequest, 
was  construed  to  apply  only  to  the  then  husband  of  the 
grand-daughter,  and  not  to  a  second  husband,  on  the 
ground  the  manifest  intent  of  the  testator,  gathered  from 
the  entire  will,  could  not  be  overcome  by  the  particular 
words  employed. 

In  Elliott  V.  Elliott,  117  Ind.  380,  a  devise  of  real  estate 
to  one  designated  in  the  will  as  the  wife  of  the  testator, 
though  he  had  a  former  living  wife  from  whom  he  had 
not  been  divorced,  "with  power  to  dispose  of  the  same 
as  she  (the  wife  named  in  the  will)  may  think  best  for 
herself  and  my  children,"  and  a  bequest  of  personal  prop- 
erty to  the  wife,  "to  have  and  use  as  she  may  think 
best  and  proper  for  herself  and  my  children,  provided 
that  in  case  my  beloved  wife,  Mary  Ann  Elliott,  should 
marry  after  my  decease,  then  and  in  that  case  it  is  my 
will  that  two-thirds  of  all  my  property,  both  real  and 
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personal,  shall  descend  in  equal  portions  to  my  children," 
were  held  to  be  a  devise  and  bequest  to  the  children  of 
the  testator  born  of  the  person  named  in  the  will  as  his 
wife,  to  the  exclusion  of  other  children  born  to  the  tes- 
tator by  his  lawful  wife.  The  ground  of  the  decision 
was,  that  though,  ordinarily,  when  a  man  speaks  of  his 
children  he  is  understood  to  mean  his  legitimate  chil- 
dren, it  was  plain  from  the  context  of  the  will,  taken  as 
a  whole,  and  the  situation  and  circumstances  of  the  fam- 
ily and  property  of  the  testator,  he  did  not  mean  by  the 
words  "his  children"  to  refer  to  his  children  born  of  his 
lawful  wife.  The  intent  of  the  testator  was  enforced  in 
Gelston  v.  Shields,  78  N.  Y.  205,  though  against  the  literal 
language  of  the  will,  the  words  "my  children"  being  held 
to  refer  to  children  by  the  person  named  in  his  will  as 
his  wife,  and  not  to  include  children  bom  of  a  former 
wife.  In  Thomas  v.  Crosby,  (Mass.)  51  N.  E.  Rep.  6,  a  trust 
deed  executed  by  a  husband  and  father  was  declared  to 
be  a  family  settlement,  and  the  words  "children"  of  the 
grantor  were,  in  view  of  the  manifest  intent  which  ani- 
mated the  grantor,  held  to  refer,  not  to  all  his  children, 
but  only  to  such  as  were  born  to  him  of  his  then  living 
wife  and  to  the  exclusion  of  those  born  to  the  grantor 
by  another  wife. 

Applying  these  rules  of  interpretation,  we  hold  the 
trust  deed  under  consideration  was  executed  for  the  bene- 
fit of  the  then  living  children  of  said  Samuel  Ankeney 
born  of  his  then  wife  and  such  other  children  as  should 
thereafter  be  born  to  them,  and  that  the  provision  of  the 
deed  that  upon  the  death  of  his  said  wife  all  of  her  chil- 
dren should  share  in  the  property  affected  by  the  trust 
deed,  meant  all  of  her  children  born  to  him.  The  wife, 
subsequently  to  the  execution  of  the  deed,  obtained  a  di- 
vorce from  the  grantor  and  became  the  wife  of  one  James 
B.  McCoy,  Sr. .  Children  born  to  the  wife  by  the  second 
husband,  though  included  within  the  literal  meaning  of 
the  words  "all  her  children,"  were  clearly  not  intended  to 
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be  included  within  the  meaning  of  the  word  "all"  as  em- 
ployed by  the  maker  of  the  instrument.  The  word  "all" 
must,  in  view  of  the  manifest  intention  of  the  grantor,  be 
so  limited  in  meaning  as  to  refer  only  to  all  of  the  class 
of  children  intended  to  be  benefited  by  the  instrument. 

The  chancellor  correctly  decreed  the  bill  and  the  bill 
of  interpleader  should  be  dismissed,  and  that  decree  is 

*®™^^-  Decr^  affirmed. 

Mr.  Chief  Justice  Cartwright  took  no  part  in  the 
decision  of  this  case. 


j^^  ,  ^  Harlow  N.  Higinbotham 

Chicago  Title  and  Trust  Company,  Assignee,  et  al. 
Opinion  filed  October  19, 1899, 

1.  Voluntary  assignments— a  creditor  who  files  his  claim  foithin 
thi'ee  months  may  object  to  discontinuance,  A  creditor  who  has  filed  his 
claim  with  the  assignee  of  his  insolvent  debtor  within  the  three 
months  limited  therefor  by  the  Voluntary  Assignment  act  has  an 
interest  in  a  proposed  discontinuance  of  the  proceeding  under  sec- 
tion 15,  and  may  object  thereto. 

2.  Same — tjohat  creditors  may  assent  to  dvicontinuance.  Creditors  who 
have  the  rig-ht,  under  section  15  of  the  Voluntary  Assignment  act, 
(Laws  of  1879,  p.  57,)  to  consent  to  a  discontinuance  of  the  assign- 
ment proceedings  are  those  who  have  filed  their  claims  within  the 
three  months  specified  in  the  act,  and  whose  names  and  the  amount 
of  their  claims  have  been  reported  by  the  assignee  at  the  expira- 
tion of  such  time. 

3.  Same — county  court  cannot  discoTUinue  the  proceedings  before  three 
months  is  up.  The  county  court  is  without  power  to  enter  an  order, 
under  section  15  of  the  Voluntary  Assignment  act,  discontinuing 
the  assignment  proceedings  before  the  expiration  of  the  three 
months  within  which  creditors  are  required  by  the  act  to  file  their 
claims,  and  any  order  so  entered,  being  a  nullity,  may  be  set  aside 
at  a  subsequent  term. 

Higinbotham  v.  Chicago  Title  and  Ti-ust  Co.  77  111.  App.  677,  reversed. 
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Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  County 
Court  of  Lake  county;  the  Hon.  D.  L.  Jones,  Judge,  pre- 
siding. 

On  October  13, 1896,  Isaac  Goldberg  filed  in  the  county 
court  of  Lake  county  a  deed  of  assignment,  dated  as  of 
that  day,  and  executed  by  him  to  the  Chicago  Title  and 
Trust  Company  under  the  Voluntary  Assignment  Act. 
The  deed  of  assignment  was  acknowledged  by  Gold- 
berg on  the  day  of  its  date,  and,  on  the  same  day,  was 
recorded  in  the  recorder's  office  of  said  county;  and,  on 
the  same  day,  the  trust  was  accepted  by  the  assignee 
therein  named. 

On  December  1,  1896,  there  was  filed  in  said  county 
court  a  stipulation  and  consent,  that  the  assignment  pro- 
ceedings might  be  discontinued,  which  stipulation  and 
consent  purported  to  be  signed  by  a  majority  in  number 
and  amount  of  the  creditors  of  said  Goldberg.  On  the 
same  day,  namely,  December  1, 1896,  the  county  court  en- 
tered an  order,  discontinuing  the  assignment  proceedings, 
and  directing  that  all  parties  be  remitted  to  the  same 
rights  and  duties  existing  at  the  date  of  the  assignment, 
except  so  far  as  it  had  been  administered;  that  the  said 
assignee  should  re-convey  to  Isaac  Goldberg  all  property 
acquired  by  it  by  virtue  of  said  assignment,  except  so  far 
as  said  estate  had  already  been  disposed  of. 

Afterwards,  on  November  6, 1897,  Marshall  Field,  Har- 
low Higinbotham,  and  others,  co-partners  under  the  firm 
name  of  Marshall  Field  &  Co.,  filed  a  petition  in  the 
county  court,  representing  that  they  were  creditors  of 
Goldberg  on  October  13, 1896;  that  they  filed  their  claim 
as  creditors  with  the  assignee  before  the  expiration  of 
the  three  months,  allowed  by  law  for  filing  claims;  that 
their  said  claim  is  now,  in  part,  in  judgment,  and  that 
said  judgment  is  unpaid;  that  on  December  1,  1896,  the 
assignee  filed  a  petition,  asking  f6r  a  discontinuance  of 
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the  assignment  proceedings,  and  presented  a  stipulation 
purporting  to  be  signed  by  a  majority,  in  number  and 
amount,  of  th^  creditors  of  said  Goldberg  consenting  to 
said  discontinuance;  that  the  petitioners  did  not,  any  or 
either  of  them,  or  any  one  for  them,  consent  to  said  dis- 
continuance, nor  receive  any  notice  of  the  application 
therefor. 

The  petition  then  sets  up  that  the  order  of  discontinu- 
ance was  entered  on  December  1,  1896,  and  charges  that 
said  order  was  a  nullity  and  absolutely  void,  and  prays 
that  the  said  order  be  set  aside,  and  declared  void  and  of 
no  effect;  and  that  the  assignee  be  directed  to  proceed 
with  the  administration  of  the  insolvent  estate,  and  be 
ordered  to  file  in  court  the  claims  filed  with  it  against 
the  said  insolvent  estate,  and  be  ordered  to  report  upon 
said  claims.  / 

On  November  13,  1897,  the  assignee,  the  Chicago  Title 
and  Trust  Company,  and  Isaac  Goldberg,  each  entered 
their  special  appearance  for  the  purpose  of  objecting  to 
the  jurisdiction  of  the  court  to  entertain  the  said  petition 
of  Marshall  Field  and  others,  and  asking  that  the  said 
petition  be  dismissed  for  want  of  jurisdiction,  upon  the 
ground  that  the  term,  at  which  the  order  of  discontinu- 
ance was  entered,  had  passed. 

On  January  17,  1898,  the  county  court  dismissed  the 
petition  upon  the  ground  that  the  term  of  court,  at  which 
the  order  of  discontinuance  was  entered,  had  passed  be- 
fore the  petition  was  filed;  and  that  the  court  had  there- 
by lost  jurisdiction  of  the  matter. 

Harlow  N.  Higinbotham,  one  of  the  petitioners,  took 
an  appeal  from  the  order  of  the  county  court,  dismissing  . 
the  petition,  to  the  Appellate  Court,  and  the  Appellate 
Court  affirmed  the  order  of  the  county  court.   The  present 
appeal  is  prosecuted  from  such  judgment  of  affirmance. 

Clarke  &  Clarke,  for  appellant. 

Smoot  &  Eyer,  and  Whitney  &  Upton,  for  appellees. 
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Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

The  deed  of  assignment  in  this  case  was  filed  on  Oc- 
tober 13,  1896.  The  order,  discontinuing-  the  assignment 
proceedings,  was  entered  December  1,  1896,  forty-nine 
days  after  the  assignment  was  filed. 

The  first  question  is,  whether  the  county  court,  under 
the  Voluntary  Assignment  act  and  the  amendment  thereto 
passed  in  1879,  has  the  power  to  enter  an  order  discon- 
tinuing the  assignment  proceedings  before  the  expiration 
of  the  three  months,  during  which  creditors  are  required 
by  the  act  to  file  their  claims. 

This  question  was  suggested,  but  not  passed  upon,  in 
American  Exchange  Bank  v.  Walker^  164  111.  135,  where  we 
said  (p.  139):  "The  statute  gave  him  (the  creditor)  three 
months  in  which  to  file  his  claim.  The  estate  of  the  in- 
solvent had  been  taken  into  the  custody  of  the  law  for 
the  benefit  of  all  creditors,  who  should  file  their  claims 
within  that  time,  and  there  was  no  priority  or  advantage 
to  be  gained  by  the  first  in  point  of  time.  The  order  of 
discontinuance  was  entered  before  the  expiration  of  the 
time  for  filing  claims.  While  appellee  still  had  a  right 
to  file  his  claim  and  participate  in  the  assets  so  held 
in  trust  for  all  such  creditors,  the  transaction  had  been 
completed,  the  trust  fuhd  had  been  removed  from  the 
custody  of  the  court,  and  the  assignee  discharged.  ♦  ♦  ♦ 
Whether  or  not  an  order  of  discontinuance  could  be  law- 
fully entered  within  the  three  months  need  not  be  con- 
sidered. If  it  could,  appellee  as  a  creditor,  with  the  right 
to  file  his  claim,  must  be  counted  in  calculating  the  num- 
ber and  amount  of  creditors  assenting.  As  he  must  be 
counted  in  a  discontinuance,  he  had  an  interest  in  it,  and 
a  right  of  objection  to  it,  which  he  may  protect  against 
a  fraudulent  or  unauthorized  discontinuance."  Here,  the 
appellant,  as  one  of  the  petitioning  creditors,  filed  his 
claim  within  the  three  months  allowed  by  law  for  filing 
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claims.     He,  therefore,  had  an  interest  in  the  discontin- 
uance, and  a  right  of  objection  to  it. 

Section  15  of  the  Assignment  Act  was  an  act  passed 
on  May  31,  1879,  and  was  entitled  "An  act  to  amend  an 
act  entitled  an  act  concerning  voluntary  assignments," 
etc.  The  said  section  15. provides,  that  "all  proceedings 
under  the  act,  of  which  this  is  amendatory,  may  be  dis- 
continued upon  the  assent,  in  writing,  of  such  debtor,  and 
a  majority  of  his  creditors  in  number  and  amount;  and  in 
such  case  all  parties  shall  be  remitted  to  the  same  rights 
and  duties  existing  at  the  date  of  the  assignment,  except 
so  far  as  such  estate  .shall  have  already  been  adminis- 
tered and  disposed  of;  and  the  court  shall  have  power 
to  make  all  needful  orders  to  carry  the  foregoing  provi- 
sion into  effect."  (2  Starr  &  Cur.  Stat.— 2d  ed.— p.  2197). 
As  section  15  was  an  amendment  to  the  whole  of  the 
Assignment  Act,  it  uses  the  words,  "his  creditors  in  num- 
ber and  amount,"  as  such  words  were  used  in  the  pro- 
visions of  the  act,  to  which  the  amendment  was  made. 
Therefore,  the  "creditors  in  number  and  amount,"  a  ma- 
jority of  whom  have  the  power  to  assent  to  the  discon- 
tinuance, are  such  creditors  as  are  defined  in  the  prior 
sections  of  the  act. 

Section  2  of  the  act  provides,  that  the  assignee  shall 
forthwith  give  notice  of  the  assignment  by  publication 
for  six  weeks,  and  send  a  notice  thereof  by  mail  to  each 
creditor,  "notifying  the  creditors  to  present  their  claims 
under  oath  or  affirmation  to  him  within  three  months 
therefrom."  Section  4  of  the  act  provides  "that  at  the 
expiration  of  three  months  from  the  time  of  first  publish- 
ing notice  as  before  provided,  the  assignee  or  assignees 
shall  report  and  file  with  the  clerk  of  the  county  court, 
as  aforesaid,  a  true  and  full  list,  under  oath  or  affirma- 
tion, of  all  such  creditors  of  the  assignor  or  assignors, 
as  shall  have  claimed  to  be  such,  with  a  true  statement 
of  their  respective  claims,"  etc.  It  is  manifest,  that  the 
creditors,  who  are  interested  in  the  assignment  proceed- 
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ings,  and  who,  therefore,  have  a  right  to  assent  to  the 
discontinuance  thereof,  are  such  creditors  as  have  filed 
their  claims  within  the  three  months  specified  in  the  stat- 
ute, and  whose  number  and  amount  have  been  reported 
by  the  assignee  at  the  expiration  of  said  period  of  three 
months.  The  statute  provides  the  mode  of  ascertaining 
who  are  creditors,  and  what  are  the  amounts  of  their 
claims  respectively.  Such  mode  is  the  giving  of  notice 
and  the  filing  of  claims  with  the  assignee  in  pursuance 
of  such  notice,  and  the  reporting  of  such  claims  by  the 
assignee  in  the  manner  above  specified. 

It  is  conceded  by  counsel  for  appellees  in  the  present 
case,  and  it  also  appears  from  the  recitals  in  the  order 
of  discontinuance,  that  the  court  relied  upon  the  testi- 
mony of  the  assignor  and  debtor,  Isaac  Goldberg,  as  to 
what  and  how  many  creditors  he  had,  and  as  to  what 
were  the  amounts  of  the  claims  of  such  creditors.  Such 
mode  of  ascertaining  the  number  and  amount  of  the  cred- 
itors is  not  prescribed  by  the  statute.  Long  before  the 
three  months  fixed  by  the  statute  for  the  filing  of  claims 
had  passed,  the  court  permitted  the  assignor  to  testify 
as  to  the  number  and  amount  of  his  creditors,  and  based 
its  order  of  discontinuance  upon  such  testimony  alone. 
It  is  an  unsafe  practice  to  permit  the  debtor  himself  thus 
to  establish  the  facts  necessary  to  a  discontinu9.nce  of 
the  assignment  proceedings  against  him.  So  far  as  we 
are  able  to  ascertain  from  this  record,  it  does  not  appear 
whether  or  not  any  of  the  creditors,  signing  the  stipu- 
lation for  a  discontinuance  and  the  assent  therieto,  filed 
their  claims  within  the  statutory  period  of  three  months. 

The  county  court  cannot  judicially  know,  that  the 
majority  in  number  and  amount  of  the  creditors  have 
consented  to  a  discontinuance,  until  three  months  have 
passed,  and  the  claims  are  brought  into  court  by  the  re- 
port of  the  assignee.  Hence,  the  court  had  no  power  to 
enter  the  order  of  discontinuance  before  the  three  months 
bad  elapsed. 
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In  Howe  v.  Warren,  154  111.  227,  referring  to  said  section 
15,  we  said;  "By  this  section,  the  legislature  has  made 
the  assignment,  in  effect,  revocable  by  the  assent  of  a 
majority,  in  number  and  amount,  of  the  creditors  who 
may  have  proved  their  claims  in  accordance  with  the 
provisions  of  the  statute."  Again,  in  Letry  v.  Chicago  Nat 
Bank,  158  111.  88,  we  said:  "The  case  of  Howe  v.  Warren,  154 
111.  227,  holds  that,  under  section  15  of  the  Assignment 
Act,  the  assignment  may  be  revoked  by  the  assent  of  a 
majority  in  number  and  amount  of  the  creditors,  who 
may  have  proved  their  claims  in  accordance  with  the 
provisions  of  the  act,"  etc. 

If  a  majority  in  number  and  amount  of  the  creditors, 
who  are  authorized  to  assent  to  the  discontinuance,  must 
be  a  majority  of  such  creditors,  as  have  proved  their 
claims  in  accordance  with  the  provisions  of  the  act,  then 
the  order  of  discontinuance  cannot  be  entered,  until  after 
the  lapse  of  the  three  months,  because,  until  then,  it  can 
not  be  certainly  known  who  the  creditors  are,  or  who 
constitute  a  majority  thereof  in  number  and  amount.  In 
Levy  V.  Chicago  Nat  Bank,  supra,  it  was  held,  that  the  revo- 
cable interest  of  each  creditor  in  the  assigned  estate  only 
vests  in  him  when  he  signifies  his  assent  to  the  assign- 
ment by  filing  his  claim  with  the  assignee,  and  that  it 
is  the  amount  of  his  claim  at  that  date,  which  should  be 
taken  as  the  basis  of  representation  in  paying  dividends. 

In  Union  Nat  Bank  v.  Doane,  140  111.  193,  it  was  held, 
that  the  county  court  had  no  power  whatever  to  make 
an  order  for  the  distribution  of  the  insolvent  estate  be- 
fore the  expiration  of  the  three  months  provided  for  in 
the  act,  and  that  an  order,  providing  for  the  distribution 
of  the  assets  of  the  insolvent  before  the  expiration  of  the 
three  months,  was  a  nullity.  We  see  no  reason  why  the 
same  principle,  which  applies  to  the  distribution  of  as- 
sets in  insolvent  estates,  or  to  the  settlement  of  estates 
of  deceased  persons,  should  not  also  apply  to  the  discon- 
tinuance provided  for  by  said  section  15. 
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The  Assignment  Act  is  a  statutory  proceeding,  and 
the  procedure  there  prescribed  must  be  strictly  pursued. 
We  are,  therefore,  of  the  opinion,  that  the  entry  of  the 
order  of  discontinuance  on  December  1, 1896,  was  prema- 
ture, and  that  it  was  a  nullity  and  absolutely  void. 

It  is  said,  however,  that,  when  the  petition  herein  for 
the  setting"  aside  of  the  order  of  discontinuance  was  filed, 
the  term,  at  which  that  order  was  entered,  had  passed, 
and  that,  therefore,  the  county  court  had  no  jurisdiction 
to  set  aside  the  order.  Inasmuch  as  the  order  was  a  nul- 
lity, the  proceedings  stand  as  though  no  such  order  was 
made,  and  they  are  entirely  within  the  control  of  the 
county  court,  even  though  the  term,  at  which  the  order 
was  entered,  had  passed.  The  order  being  a  nullity,  the 
court  had  power  to  direct  the  assignee  to  proceed  with 
the  administration  of  the  insolvent  estate  the  same  as  if 
no  such  order  had  been  entered. 

In  Union  Nat.  Bank  v.  Doane,  supra,  where  it  was  held 
that  an  order  for  the  distribution  of  the  estate  before 
the  expiration  of  the  three  months  provided  for  in  the 
act  was  a  nullity,  we  had  no  difiiculty  in  holding  that  the 
county  court  might  set  such  order  aside  at  a  subsequent 
term.  In  the  Doane  case  we  said:  "The  order  being  a  nul- 
lity, had  the  county  court  the  right  to  change  or  modify 
i^y  ♦  «  *  »pijg  order  being  a  nullity,  the  court  might 
properly  change  or  set  it  aside  at  any  time  before  a  final 
closing  up  of  the  insolvent  estate  was  ordered." 

Our  conclusion  is,  that  the  court  had  power,  at  the 
time  when  the  petition  in  this  case  was  filed,  to  set  aside 
the  void  order  of  discontinuance,  which  had  theretofore 
been  entered. 

Accordingly,  the  judgment  of  the  Appellate  Court  and 
the  order  of  the  county  court  are  reversed,  and  the  cause 
is  remanded  to  the  county  court  with  instructions  to  pro- 
ceed in  accordance  with  the  views  herein  expressed. 

Beversed  and  remanded. 
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John  Penn,  Trustee,  et  al. 

V. 

W.  M.  Fooler  et  al. 
Opinion  filed  October  fS5, 1899. 

1.  EXBCUTORS  AND  ADMINISTRATORS— odminw^rator  with  toUl  an- 
nexed does  not  succeed  to  executor^s  personal  trusts.  An  administrator 
with  the  will  annexed  succeeds  to  the  duties  and  powers  of  the  ex- 
ecutor which  result  from  the  nature  of  his  oflRce  as  executor,  but 
not  to  those  in  the  nature  of  a  personal  trust  or  confidence. 

2.  Same — riglU  of  administrator  with  'toill  annexed  to  ask  aid  of  a  court 
of  equity.  It  is  the  right  of  an  administrator  with  the  will  annexed 
to  apply  to  a  court  of  equity  for  the  appointment  of  a  trustee  to 
carry  out  the  provisions  of  the  will  which  do  not  strictly  devolve 
upon  him  as  such  administrator. 

3.  Same — when  decree  does  not  warrant  administrator's  assumption  of 
trust  powers,  A  decree  which  confers  upon  an  administrator  with 
the  will  annexed  "all  the  powers,  rights,  duties  and  authority  that 
an  executor  could  or  might  have  if  named  in  said  will,"  does  not  au- 
thorize him  to  exercise  trust  powers  conferred  upon  the  executor, 
but  only  such  as  appertain  strictly  to  the  oflftce  of  executor. 

4.  Same — that  administrator  with  wiU  annexed  is  to  report  to  county 
court  excludes  idea  of  his  a^Uing  as  trustee.  A  requirement  in  a  decree 
conferring  authority  upon  an  administrator  with  the  will  annexed 
that  he  shall  report  to  the  county  court  precludes  the  idea  that  he 
is  to  exercise  trust  powers  reposed  in  the  executor,  since  he  would 
then  have  been  required  to  report  to  the  chancery  court. 

6.  Same — administrator  managing  trust  fund  without  authority  is  a 
trustee  de  son  tort.  Management  of  trust  property  without  authority 
by  an  administrator  with  the  will  annexed  constitutes  him  a  trus- 
tee de  son  torty  and  renders  him  and  his  co-investors  with  notice 
equally  liable  for  loss  sustained. 

6.  Trusts— principal  should  not  he  depleted  to  make  up  deficiency  in 
allowance  from  income.  The  principal  of  a  trust  fund  cannot  be  re- 
sorted to  for  the  purpose  of  making  up  the  accruing  deficiencies  in 
a  monthly  or  yearly  allowance  to  be  paid  from  income  of  fund. 

7.  Same — what  an  improper  investment  of  trust  fund  by  administrator 
with  will  annexed.  An  administrator  with  the  will  annexed  who  holds 
national  bank  stock  in  trust  is  without  authority,  upon  the  surren- 
der of  the  charter  of  the  bank,  to  invest  the  trust  jfund  in  a  bank- 
ing partnership  which  continues  the  business. 

8.  Same — when  trustee  will  not  be  protected  against  loss.  In  the  ab- 
sence of  specific  directions  by  the  settlor  a  trustee  should  invest 
trust  funds  in  real  estate  or  government  securities,  or,  if  acting 
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under  the  direction  of  the  court,  in  such  securities  as  it  may  ap- 
prove, otherwise  he  will  not  be  protected  against  loss. 

9.  SAMB-^what  will  not  authorize  trustee  to  invest  in  private  hanking 
business.  A  preference  expressed  in  a  will  for  the  investment  of 
a  trust  fund  in  national  bank  stock  does  not  justify  the  trustee  in 
continuing  the  investment  in  a  private  banking  partnership  which 
succeeded  the  national  bank  on  the  surrender  of  its  charter. 

10.  Same— <nwtee  is  liable  for  loss  on  investment  in  absence  ofa^cquiea- 
cence  by  beneficiary.  A  trustee  who  improperly  invests  the  trust  fund 
in  a  business  enterprise  is  liable  to  the  beneficiary  for  resulting 
loss,  in  the  absence  of  acquiescence  by  the  latter. 

11.  Partnership— partners  knofjping  that  co-partner  has  invested  trust 
fund  are  liable  to  ben^fijikary.  Partners  or  stockholders  in  a  banking 
partnership  having  notice  that  one  of  the  partners  has  invested 
trust  funds  in  the  business  are  liable  to  the  beneficiary. 

12.  Same — investmeiU  of  trust  fund — liability  of  incoming  partners. 
Incoming  partners  who  have  notice  that  a  trust  fund  is  invested 
in  the  partnership  business  are  chargeable  with  liabilities  occa- 
sioned by  the  violation  of  the  trust  after  they  became  members. 

13.  Same — liability  of  selling  partner  for  misuse  of  trust  fund  not  ter- 
minaied  by  sale.  Incoming  partners  who  have  notice  that  a  trust 
fund  is  invested  in  the  business  are  not  chargeable  with  liabilities 
for  violation  of  the  trust  before  they  became  members,  but  the 
parties  whose  interests  they  bought,  and  who  knew  of  such  invest- 
ment, remain  liable  to  the  extent  of  their  interests  so  sold. 

14.  Laches— lac^  not  imputed  in  action  for  fraud  until  fraud  was 
disclosed.  Laches  cannot  be  imputed  to  complainant  in  an  action 
based  on  fraud  until  discovery  of  the  fraud,  or  until  it  could  have 
been  discovered  by  the  use  of  reasonable  diligence. 

15.  Evidence— ic/iat  competent  on  accounting  against  firm  for  misuse 
of  trust  fund.  Where  the  charging  part  of  the  bill  makes  a  case  for 
account  against  partners  for  mismanagement  of  a  trust  fund,  evi- 
dence which  discloses  other  facts  in  addition  to  those  charged  is 
admissible  when  it  strengthens  the  right  claimed  and  merely  ex- 
pands the  measure  of  accounting. 

16.  Estoppel — remainder-man  not  estopped  to  complain  of  misuse  of 
property  before  it  falls  into  possession.  Estoppel  against  a  remainder- 
man by  acquiescence  in  a  misuse  of  the  property  cannot  arise  until 
his  interest  falls  into  possession. 

Fenn  v.  Fogler,  77  111.  App.  365,  reversed. 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict;—heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Fayette  county;  the  Hon.  James  A.  Creighton, 
Jud^e,  presiding. 
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This  is  a  bill  in  chancery,  filed  September  1,  1896,  by 
W.  M.  Fogler,  and  Georg^e  W.  Brown,  the  latter  being 
administrator  with  the  will  annexed  of  the  estate  of  Na- 
thaniel M.  McCurdy,  deceased,  and  others,  stockholders 
or  partners  in  a  certain  banking  firm,  known  as  the  Bank 
of  Vandalia,  against  certain  other  stockholders  or  part- 
ners therein,  and  Imogene  Marr,  Harrietta  Marr,  McKen- 
dree  College,  and  the  Church  Extension  Society  of  the 
Methodist  Episcopal  Church,  beneficiaries  under  the  will 
of  the  said  Nathaniel  M.  McCurdy,  deceased,  for  the  pur- 
pose of  winding  up  the  partnership  affairs  of  said  firm 
under  the  direction  of  the  court,  and  for  the  appointment 
of  a  receiver  of  the  firm  assetsj  and  for  the  distribution 
thereof  after  the  payment  of  the  firm  liabilities,  and  for 
general  relief. 

The  bill  sets  up  the  existence  of  the  National  Bank 
of  Vandalia  in  Vandalia  prior  to  April  2,  1883,  and  al- 
leges, that  it  did  a  general  banking  business  under  the 
charter,  issued  to  it  under  authority  of  the  National  Bank- 
ing act,  with  a  paid-up  capital  stock  of  $100,000.00;  that, 
on  April  2,  1883,  the  stock  was  controlled  and  owned  in 
certain  proportions  by  certain  persons,  and,  that  among 
them,  the  Nathaniel  M.  McCurdy  estate,  of  which  George 
W.  Brown  was  the  administrator  with  the  will  annexed, 
owned  $40,000.00  of  the  stock;  that  the  bonds  deposited 
for  the  guaranty  of  the  circulating  currency  were  called 
in  for  redemption;  that,  the  premiums  on  the  bonds  being 
at  that  time  very  high,  the  stockholders  surrendered  the 
charter,  and  continued  the  banking  business  as  a  co-part- 
nership from  April  2,  1883,  to  May  1,  1895,  with  the  same 
persons  and  the  same  capital  with  certain  exceptions 
therein  set  forth;  that  the  partners  were  to  share  in  the 
losses  and  profits  in  proportion  to  the  amount  invested 
by  each  respectively;  that  Lydia  A.  Fogler  withdrew 
on  June  8,  1887,  her  capital  stock  of  $15,000.00;  that  cer- 
tain stockholders  died  in  1890,  1894,  and  1895,  leaving 
heirs  and  representatives,  upon  whose  estates  adminis- 
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trators  and  executors  were  qualified;  that  certain  stock 
was  sold,  and  the  purchasers  admitted  as  partners;  that, 
on  the  dissolution  of  the  firm,  the  interests  of  its  mem- 
bers were  two-fifths  thereof,  or  $40,000.00  in  the  McCurdy 
estate,  and  the  other  three-fifths  in  certain  other  persons, 
whose  respective  interests  are  named;  that  real  estate 
was  taken  in  settlement  of  bad  debts;  that  the  firm  has 
notes  and  other  evidences  of  indebtedness;  that  the  assets 
should  be  reduced  to  money  to  pay  creditors  and  to  make 
distribution;  that  no  settlement  of  the  partnership  affairs 
has  ever  been  made;  that  the  will  provides  for  the  pay- 
ment of  an  annuity  to  Harrietta  and  Imog'ene  Marr  during 
their  lives  out  of  the  earnings  of  the  capital  invested  in 
the  banking  business;  and  that,  at  their  death,  such  cap- 
ital is  to  be  divided  between  said  college  and  said  church 
extension  society. 

A  decree  was  made,  appointing  a  receiver  and  order- 
ing him  to  take  charge  of  the  partnership  assets. 

One  John  Penn,  trustee,  who  had  been  appointed  trus- 
tee in  a  proceeding  in  chancery  commenced  by  McKen- 
dree  C!ollege  and  the  board  of  church  extension  against 
George  W.  Brown  and  the  annuitants  as  defendants,  and 
to  whom,  as  such  trustee,  George  W.  Brown  was  ordered 
to  account  for  such  fund  and  pay  the  same  over,  was 
made  a  party  defendant  to  the  original  bill,  and  granted 
leave  to  answer  and  file  a  cross-bill.  John  Penn,  trustee, 
in  his  answer,  alleged  that,  when  the  partnership  was 
formed  on  April  2,  1883,  Brown  was  admitted  as  a  gen- 
eral partner,  and  held  the  stock  of  the  National  Bank  as 
an  administrator  of  the  estate,  or  the  proceeds  thereof, 
and  contributed  it  to,  and  it  was  received  by,  said  part- 
nership as  assets;  that  the  persons,  composing  the  firm 
at  that  time,  knew  that  said  fund  did  not  belong  to  Brown, 
but  was  held  by  him  as  administrator,  and  was  subject 
to  the  order  of  the  county  court  of  Fayette  county.  The 
answer  further  avers,  that  Brown  had  no  authority  to 
make  such  investment;  denies  the  dissolution  of  the  firm; 
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admits  that  the  co-partners  agreed  to  share  the  profits 
and  losses,  but  denies  that  the  legatees  of  McCurdy 
made  any  such  agreement. 

Penn  filed  a  cross-bill,  praying  that  the  said  sum  of 
$40,000.00,  together  with  lawful  interest  thereon,  be  de- 
creed to  be  a  liability  of  said  partnership,  and  a  prior 
lien  on  the  firm  assets,  and  that,  if  the  assets  are  in- 
suflScient  to  discharge  the  liabilities,  a  money  decree  be 
rendered  against  the  defendants  to  the  cross-bill  for  the 
residue;  and  prayed  for  general  relief.  The  cross-bill 
makes  parties  defendant  thereto  all  the  parties  to  the 
original  bill,  except  McCurdy 's  legatees. 

The  cross-bill  avers,  that  Nathaniel  M.  McCurdy  died, 
testate,  September  29,  1876;  that  his  will  was  admitted 
to  probate;  that,  at  the  time  of  his  death,  he  owned  four 
hundred  shares  of  the  capital  stock  of  the  National  Bank 
of  Vandalia,  which  he  bequeathed  to  McKendree  College, 
and  the  Board  of  Church  Extension  of  the  Methodist 
Episcopal  Church,  subject  to  the  payment  of  certain  lega- 
cies and  annuities  out  of  the  earnings  of  the  stock;  that, 
at  his  death,  said  shares  of  stock  were  worth  no  less  than 
$100.00  per  share;  that  no  trustee  was  appointed  to  exe- 
cute said  trust;  that  Mary  K.  Marr  was  to  be  paid  an 
annuity  from  the  earnings  of  the  stock  during  her  life, 
and,  at  her  death,  the  same  was  to  be  paid  to  her  two 
daughters,  Harrietta  and  Imogene,  in  equal  parts;  and, 
at  the  death  of  either,  the  survivor  was  to  receive  the 
whole  during  life;  that  Mary  K.  Marr  is  dead,  and  her 
daughters  still  survive;  that  George  W.  Brown  has  been 
appointed,  and  is  acting,  as  administrator  with  the  will 
annexed;  that  the  estate  is  still  unsettled;  that  the  stock 
came  into  Brown's  hands  as  administrator,  and,  when 
received  by  him,  was  worth  no  less  than  $40,000.00;  that 
the  charter  of  the  bank  was  surrendered  on  April  2, 1883, 
and  a  partnership  was  formed  by  said  stockholders  and 
Brown  to  transact  a  banking  business;  that  the  said 
firm  had  a  partnership  fund  called  "capital  stock;"  that 
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Brown  contributed  the  proceeds  of  said  four  hundred 
shares  to  the  partnership;  that  the  same  was  received 
by  said  partners,  and, each  of  them  knew  that  no  part 
thereof  belonged  to  Brown,  but  was  the  property  of  Mc- 
Curdy's  legatees;  that  Brown  was  the  cashier  of  said 
National  Bank,  and  of  the  Bank  of  Vandalia,  and  con- 
tinued as  such,  until  the  firm  ceased  doing  business  in 
May,  1895;  that  said  firm  has  assets  and  liabilities;  and 
that,  among  its  liabilities,  is  the  said  sum  of  $40,000.00, 
with  lawful  interest  up  to  the  filing  of  the  cross-bill, 
which  is  due  cross-complainant,  as  trustee. 

Answers  were  filed  by  all  the  defendants  to  the  cross- 
bill of  John  Penn,  trustee,  but  the  answer  of  George  W. 
Brown  thereto  was  separate  from  the  others. 

The  joint  and  several  answer  of  the  defendants,  ex- 
cept Brown,  to  the  cross-bill  sets  up,  that  the  National 
Bank  of  Vandalia  ceased  to  do  business,  but  that  the 
same  business  was  carried  on  with  the  same  directors, 
and  the  same  stockholders,  at  the  same  place  and  with 
the  same  assets,  and  with  no  change  except  in  name; 
that  the  continuation  of  the  business  by  the  partnership 
was  in  accordance  with  the  will.  The  answer  denies, 
that  Brown  contributed  to  the  firm  $40,000.00  belonging 
to  the  McCurdy  estate,  or  that  defendants  had  notice 
thereof,  or  that  the  partnership  is  indebted  to  the  bene- 
ficiaries of  McCurdy,  or  that  the  defendants  agreed  to 
pay  the  liabilities  of  the  bank  existing  when  they  became 
interested  therein  except  ordinary  deposits,  or  that  the 
cross-complainant  is  entitled  to  a  prior  lien  on  the  as- 
sets, or  to  any  relief  whatever. 

The  answer  further  avers,  that  whatever  use  was 
made  of  said  fund  by  either  of  the  banks,  or  the  firm,  was 
well  known  to  McKendree  College,  and  to  the  board  of 
church  extension;  that  the  latter  consented  thereto,  and 
acquiesced  therein.  The  answer  also  sets  up  laches,  and 
the  ten  year,  and  five  year  Statute  of  Limitations  as  a 
defense. 
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George  W.  Brown,  in  his  separate  answer,  avers,  that, 
at  the  time  of  the  surrender  of  its  charter  the  National 
Bank  had  a  large  amount  of  reaL  estate  taken  for  bad 
debts,  which  had  depreciated,  and  that,  by  reason  there- 
of, the  McCurdy  stock  was  not  worth  $40,000.00;  that  the 
charter  was  surrendered,  because  the  bonds,  securing  the 
bank's  circulation,  were  called  in  for  redemption,  and  it 
would  have  been  detrimental  to  buy  other  bonds  on  ac- 
count of  the  high  premium  they  commanded;  that  the 
total  amount  received  on  the  sale  of  the  bonds  when  the 
charter  was  surrendered  was  less  than  110,000.00;  that 
the  organization  of  said  partnership  and  the  continuatioa 
of  the  banking  business  were  what  prudent  and  careful 
business  men  would  have  done;  that  the  college  and  the 
board  of  church  extension  consented  to,  and  acquiesced 
in,  and  ratified  the  investment  of  the  funds  in  the  co- 
partnership. 

An  amendment  was  filed  to  the  answer  of  W.  M.  Pog- 
ler to  the  cross-bill  of  John  Penn,  which  sets  up  that,  at 
the  Pebruary  term,  1877,  of  the  circuit  court  of  Payette 
county,  George  W.  Brown,  administrator,  etc.,  filed  a  bill 
for  the  construction  of  the  will,  and  for  the  appointment 
of  a  trustee  to  sell  the  real  estate  and  carry  out  the  pro- 
visions concerning  the  bank  stock;  that  the  college  and 
the  church  extension  society  were  defendants  thereto, 
and  entered  their  appearances;  and  that  a  decree  was 
entered  therein  on  March  10, 1877,  the  substance  of  which 
is  set  out  in  the  opinion. 

Upon  the  hearing  of  the  case,  the  court  below  made 
a  final  decree,  sustaining  the  investment  made  by  Brown 
in  the  partnership,  known  as  the  "Bank  of  Vandalia," 
and,  in  general,  denying  the  relief  prayed  for  in  the  cross- 
bill. By  the  terms  of  the  final  decree,  it  was  ordered  that 
the  receiver  proceed  to  execute  the  decree  under  which 
he  was  appointed;  that,  out  of  the  assets  in  his  hands, 
or  to  come  into  his  hands,  he  should  first  pay  the  costs 
of  the  receivership,  and  next  the  creditors  of  the  firm  in 
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full;  that,  after  such  indebtedness  is  paid  in  full,  he  shall 
deliver  to  John  Penn,  trustee,  two-fifths  of  the  remaining 
assets,  and  to  each  of  the  remaining"  complainants  in  the 
bill,  except  Brown,  their  ratable  proportion  according  to 
their  respective  interests;  and  that  the  receiver  should 
pay  all  the  costs  of  this  proceeding.  The  complainants 
in  the  cross-bill  of  John  Penn,  trustee,  excepted  to  the 
decree. 

A  writ  of  error  was  sued  out  from  the  Appellate  Court 
to  review  the  decree  so  entered  by  the  circuit  court;  and 
the  Appellate  Court  affirmed  the  decree  of  the  circuit 
court.  The  present  appeal  is  prosecuted  from  such  judg- 
ment of  affirmance  entered  by  the  Appellate  Court. 

The  will  of  Nathaniel  M.  McCurdy,  above  referred  to, 
is  as  follows: 

"I,  Nathaniel  Masters  McCurdy,  of  the  city  of  Van- 
dalia  and  county  of  Payette,  in  the  State  of  Illinois, 
being  in  good  health  and  of  sound  and  disposing  mind 
and  memory,  calling  to  mind  the  uncertainty  of  life,  and 
in  view  of  a  contemplated  excursion  through  the  Lake 
Superior,  beset,  as  it  must  be,  with  dangers  of  both 
waters  and  land,  and  being  desirous  of  so  disposing  of 
the  little  property  with  which  a  kind  Providence  has 
intrusted  to  my  hands  as  to  avoid  litigation  and  waste, 
that  it  may  be  the  source  of  the  greatest  good  to  others, 
I  make,  and  publish  this  my  last  will  and  testament, 
hereby  revoking  and  making  null  and  void  all  other  wills 
and  testaments  by  me  heretofore  made. 

"And  first,  I  desire  and  direct  that  my  mortal  body, 
wheresoever  it  may  be  that  the  immortal  spirit  departs 
therefrom,  shall  be  transported  to  the  vault  prepared  for 
the  purpose  near  the  McCurdy  M.  E.  Church,  in  the  city 
of  Vandalia,  in  the  State  of  Illinois,  and  placed  by  the 
side  of  the  remains  of  my  deceased  wife,  and  that  my  epi- 
taph be  cut  upon  the  same  stone  as  that  of  my  departed 
wife.  And  that  there  may  be  a  legal  as  well  as  a  moral 
obligation  resting  upon  the  trustees  and  society  of  the 
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McCurdy  M.  E.  Church  to  respect  the  repository  of  the 
dust  of  myself  and  deceased  wife,  by  keeping  the  tomb 
in  decent  repair  and  good  condition,  I  give,  devise  and 
bequeath  to  the  said  trustees  and  their  successors  in 
office  ^000.00  in  cash,  to  be  continually  invested  so  as  to 
realize  therefrom  the  highest  legal  interest,  to  be  regu- 
larly paid  semi-annually,  and  such  interest  invested  in — 
first,  the  premium  on  insurance  against  loss  by  fire,  and 
to  be  kept  unremittingly  effective  on  an  amount  not  less 
than  $12,000.00,  embracing  the  parsonage,  as  well  as  the 
church;  secondly,  the  purchase  and  hanging  a  bell  in  the 
place  where  now  hangs  the  bell  I  bought  for  that  church 
sold  to  Michael  Lynch,  and  which  bell  may  now  be  sold 
to  pay  in  part  for  the  new  bell  under  contemplation, 
which  new  bell  shall  weigh  not  less  than  twelve  hundred 
pounds,  and  as  much  more  as  the  trustees  may  think  the 
church  steeple  is  capable  of  sustaining;  thirdly,  the  plac- 
ing of  a  good  and  substantial  iron  fence  in  front  of  and 
on  the  two  sides  of  the  church  lot,  including  the  tomb  or 
vault;  fourthly,  the  roofing  of  the  entire  church  and  par- 
sonage with  slate  as  soon  as  the  accruing  interest  will 
admit  of  the  payment  for  these  enumerated  objects,  and 
until  then  the  interest  is  not  to  be  expended  for  any  other 
purpose  whatever,  but  after  these  objects  are  procured 
and  paid  for,  the  balance  of  accruing  interest  forever 
shall  be  applied  to  the  repairs  of  the  church  and  parson- 
age, and  the  tomb,  as  occasion  may  require.  If  the  lot 
on  which  stands  the  tomb  should  ever  be  sold,  it  can  only 
be  done  in  accordance  with  a  provision  of  the  discipline 
of  the  M.  E.  church,  which  requires  the  proceeds  of  such 
sale  to  be  re-invested  in  another  lot  and  church,  and  in 
such  case  I  demand  and  require  that  my  tomb  shall  be 
removed  to  the  new  lot  and  re-erected  thereon,  and  pre- 
served and  taken  care  of  as  I  expect  and  require  to  be 
done  on  the  lot  where  it  now  stands;  and  as  an  evidence 
that  the  trustees  of  the  church,  for  themselves  and  their 
successors  in  office,  fully  agree  to  perform  the  above  re- 
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quirements,  they  accept  the  $3000.00  with  the  conditions 
annexed.  The  $3000.00  shall  be  paid  by  my  executors 
hereinafter  to  be  named  as  soon  after  my  decease  as  they 
may  be  able  to  discharge  all  other  bequests  I  make  in 
this  will,  out  of  my  dividends  on  my  bank  stock  in  the 
National  Bank  of  Vandalia. 

"Also  I  give  and  bequeath  unto  my  sister,  Mary  K. 
Marr,  now  of  Portland,  State  of  Maine,  $3000.00  annually 
out  of  dividends  to  be  made  on  the  earnings  of  my  shares 
of  stock  of  the  N.  B.  of  V.,  or  semi-annually,  if  so  pre- 
ferred by  the  bank,  beginning  as  soon  after  my  decease 
as  may  be  convenient  and  continued  as  long  as  she  may 
live,  which  cannot,  in  the -common  course  of  nature,  be 
long,  and  after  her  death  the  same  to  be  divided  between 
her  two  daughters,  Imogene  Marr  and  Harrietta  Marr, 
as  long  as  they  may  both  live.  At  the  death  of  either  let 
the  same  be  paid  to  the  survivor  as  long  as  said  survivor 
shall  live,  at  the  death  of  whom  it  shall  cease. 

"The  means  to  meet  and  discharge  all  the  legacies  in 
this  will  hitherto  devised  will  be  found  in  the  earnings 
of  my  bank  stock,  and  when  they  are  all  fully  discharged 
I  hereby  will,  bequeath  and  devise  unto  the  proper  gov- 
ernment of  McKendree  College,  for  the  use  and  behoof 
of  said  college,  to  endow  and  support  and  maintain  and 
continue  in  use  a  professional  chair,  to  be  known  as  the 
'McCurdy  Professorship  of  the  Pure  and  Applied  Sci- 
ences,' two  hundred  shares,  of  $100.00  each,  to  be  trans- 
ferred on  the  books  of  the  National  Bank  of  Vandalia 
to  the  credit  of  said  McKendree  College,  the  earnings  of 
which  shall  be  appropriated  exclusively  to  the  salary  of 
the  professor  and  the  purchase  of  apparatus  for  use  of 
such  chair,  in  such  proportions  as  the  government  of  the 
college  may  agree  upon.  The  said  stock  shall  ever  be 
considered  as  a  perpetual  endowment  of  said  professor- 
ship and  no  part  thereof  shall  ever  be  diverted  to  any 
other  use,  but  it  shall  be  kept  upon  the  best  interest 
obtainablei  and  the  interest  alone  annually  expended. 
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After  the  transfer  of  stock  to  the  college  or  its  author- 
ized agent  is  made,  and  the  college  becomes  the  legal 
proprietor  of  that  amount  of  capital  stock,  it,  the  college, 
will  be  entitled  to  a  participancy  in  the  management  of 
the  National  Bank  of  Vandalia,  and  may  continue  so  or 
sell  out  the  stock  and  invest  elsewhere,  as  they  may  de- 
termine for  the  benefit  of  the  endowment,  but  as  the  con- 
dition of  things  now  is  I  would  advise  that  it  be  kept  as 
stock  in  the  bank  so  long  as  the  bank  may  hold  an  exist- 
ence as  such,  and  then  seek  other  investment. 

"I  also  give,  devise  and  bequeath  to  the  Church  Ex- 
tension Society  of  the  Methodist  Episcopal  Church,  a  body 
corporate  under  the  laws  of  the  State  of  Pennsylvania, 
(the  corporate  name  of  the  society  may  at  this  writing 
be  somewhat  changed,  but  let  it  be  understood  that  I 
mean  the  society  once  known  by  the  above  title,)  two 
hundred  shares  of  the  capital  stock  of  the  National  Bank 
of  Vandalia,  together  with  all  the  rights  and  privileges 
thereunto  belonging  or  in  any  way  appertaining;  and  as 
it  is  but  a  natural  desire  on  the  part  of  most  men  to  have 
kept  alive  the  name  and  remembrance  of  departed  loved 
ones,  and  that  it  may  induce  others  to  follow  my  exam- 
ple, I  make  it  a  condition  in  receiving  this  legacy  on  the 
part  of  the  church  extension  society  that  it  shall  ever  be 
known,  in  both  law  and  equity,  as  the  *McCurdy  Fund  for 
Church  Extension.' 

"I  also  will  and  ordain  that  my  executors  shall  on  the 
best  terms  they  can  make,  and  within  a  reasonable  time 
after  my  death,  sell  all  the  property,  real,  personal  and 
mixed,  of  which  I  may  die  seized  and  possessed  or  to 
which  I  may  be  entitled  to  at  the  time  of  my  decease,  and 
the  avails  of  such  sale,  after  all  expenses  and  charges 
shall  be  fully  met  and  all  just  demands  against  my  as- 
sets are  discharged  and  paid,  and  the  money  received 
kept  on  interest  when  the  amount  is  too  small  to  meet  a 
legacy,  shall  be  divided  and  paid  over  to  the  proper  per- 
sons authorized  to  receive  the  same,  as  follows:   To  the 
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Payette  Crounty  Bible  Society,  of  which  I  acted  as  sec- 
retary for  twenty  years,  $300.00;  to  the  sisters  Imogene 
and  Harrietta  Mart,  both  of  Portland,  Maine,  $3000.00 
each  if  both  shall  be  living"  at  the  time  when  the  money 
may  be  reatfly  for  distribution,  if  one  should  be  dead  the 
survivor  shall  be  entitled  to  receive  the  share  of  the 
other;  and  to  Elizabeth  Pingree,  also  of  Portland,  Maine, 
$3000.00;  and  to  Mrs.  Eliza  Watson,  now  of  Cairo,  in  Illi- 
nois, $1000,00;  and  to  the  four  daughters  of  Samuel  Mc- 
Curdy,  all  of  Augusta,  State  of  Arkansas,  $1000.00  each 
if  all  shall  be  alive,  if  one  or  more  be  dead  the  whole  to 
go  to  the  survivors  in  equal  proportions.  And  all  the 
rest,  residue  and  remainder  of  my  estate  and  effects, 
whether  personal,  real  or  mixed,  whatsoever  and  where- 
soever, not  herein  before  otherwise  effectually  disposed 
of,  I  do  give,  devise  and  bequeath  unto  the  missionary 
society  of  the  Methodist  Episcopal  Church." 

Merrills  &  Mooneyham,  and  G.  A.  Koerner,  for 
appellants: 

.The  ^iH  specifically  designates  the  property  im- 
pressed with  the  trust,  and  expressly  names  the  objects 
and  purposes  of  the  trust  and  the  persons  to  be  benefited 
thereby.  It  is  therefore  an  express  trust.  Perry  on 
Trusts,  (3d  ed.)  sec.  24. 

There  is  a  distinction  between  a  testamentary  trustee 
and  an  executor.  Where  a  testator  appoints  his  executor 
as  trustee,  it  is  as  if  different  persons  had  been  appointed 
to  each  office.  Perry  on  Trusts,  (4th  ed.)  sec.  281;  Lindley 
V.  O'Reilly,  1  L.  R.  A.  79;  In  re  Estate  of  Biggins,  28  id.  116. 

Where  a  testator  devised  to  his  daughter  one-half  of 
his  estate  and  directed  his  executors  to  put  it  on  interest 
and  pay  her  the  proceeds,  it  was  held  that  an  adminis- 
trator de  bonis  non  with  the  will  annexed  did  not  succeed 
as  trustee.     Shaw  y.  McCameron,  11  S.  &  R.  252. 

An  administrator  with  the  will  annexed  only  has  the 
I)owers  of  an  executor  virtnte  officii,  and  has  no  authority 
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over  trusts  created  by  the  will,  ffall  v.  Irwin,  2  Gilm. 
176;  Nicoll  v.  Scott,  99  111.  537;  Conklin  v.  Edgerton's  Admra. 
21  Wend.  423;  Mott  v.  Ackermann,  92  N.  Y.  349;  Knight  v. 
Loomis,  30  Me.  204;  Shaw  v.  McCameron,  11  S.  &  R.  252. 

The  powers  and  duties  not  necessarily  coifhected  with 
the  functions  of  an  executor  devolve  upon  the  adminis- 
trator with  the  will  annexed  only  when  it  appears  clearly 
from  the  will  that  the  testator  so  intended.  1  Woerner 
on  Administration,  sec.  178;  Knight  v.  Loomis,  30  Me.  204; 
Conklin  v.  Edgerton'a  Admra,  21  Wend.  423;  Tainter  v,  Clark, 
13  Mete.  229;  Ingle  v.  Jones,  9  Wall.  486. 

Where  the  testator  vests  the  office  of  executor  and  the 
office  of  testamentary  trustee  in  the  same  person,  it  is 
the  duty  of  the  appointee  to  qualify  in  each  capacity 
by  taking  credentials  for  each  office,  as  executor  from 
the  probate  court  and  as  trustee  from  a  court  of  equity. 
Schouler  on  Executors,  sec.  485;  In  re  Estate  of  Higgins,  28 
L.  R.  A.  126;  Newcomb  v.  Williams,  9  Mete.  525. 

A  person  may  become  a  trustee  by  intermeddling"  with 
and  assuming  the  management  of  trust  property  without 
authority.  Such  persons  are  trustees  de  son  tort  Perry 
on  Trusts,  (3d  ed.)  sees.  245,  265;  Pijyer  v.  Hoard,  107  N.  Y. 
73;  Morris  v.  Joseph,  1  W.  Va.  256. 

During  the  possession  and  management  by  such  con- 
structive trustees  they  are  subject  to  the  same  rules  and 
remedies  as  other  trustees.  They  cannot  avoid  liability 
by  showing  they  were  not  in  fact  trustees,  neither  can 
they  set  up  the  Statute  of  Limitations.  Perry  on  Trusts, 
(3d  ed.)  sec.  245;  Backham  v.  Siddall,  1  Mac.  &  G.  607. 

When  a  liability  arises  from  an  intentional  wrongful 
act  of  several  parties  conspiring  together,  each  is  liable 
for  resultant  damage.    Farwell  v.  Telegraph  Co.  161  111.  600. 

If  a  partner  uses  trust  money  in  the  partnership  busi- 
ness with  the  knowledge  of  the  firm,  the  firm  will  be  lia- 
ble and  must  answer  for  the  breach  of  trust  committed 
by  the  co-partner.  Englar  v.  Offut,  70  Md.  78;  Ex  parte 
Apsley,  3  Bro.  C.  C.  265;  Ex  parte  Watson,  2  V.  &  B.  415; 
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Story  on  Partnership,  sec.  368;  Lindley  on  Partnership, 
(5th  ed.)  161;  Smith  v.  Jameson,  5  T.  R.  599. 

When  a  partnership  is  a  party  to  a  breach  of  trust  it 
is  liable  to  an  accounting*.  (Wilson  v.  Moore,  1  M.  &  K. 
127.)  Especially  so  if  the  fund  is  used  as  firm  assets. 
Durant  v.  Rogers,  87  111.  508;  Stokes  v.  Little,  65  111.  App.  255. 

Members  of  a  joint  stock  company  are  liable  as  part- 
ners. Where  there  have  been  changes  in  such  a  firm  the 
new  partners  are  liable  for  the  debts.  Wadsworth  v.  Dun- 
can, 164  111.  360;  Wadsworth  v.  Laurie,  id.  42. 

The  equitable  owner  of  a  trust  fund  invested  in  such 
a  partnership  cannot  be  deemed  a  partner,  where  such 
investment  was  made  without  his  knowledge  and  the 
affairs  of  the  firm  managed  without  his  participation. 
Wadsworth  v.  Duncan,  164  111.  360. 

Unless  there  is  some  express  direction  in  the  instru- 
ment creating  the  trust,  trust  funds  must  be  invested  in 
government  or  real  estate  securities.  King  v.  Talbot,  40 
N.  Y.  76;  Simmons  v.  Oliver,  74  Wis.^  633;  2  Pomeroy*s  Eq. 
Jur.  sec.  1074;  Oray  v.  Fox,  1  N.  J.  Eq.  259;  White  v.  Sher- 
man, 168  111.  602. 

Where  the  intention  of  the  testator  is  that  the  corpus 
of  the  fund  should  be  preserved  in  its  integrity,  and  in 
that  state  go  over  to  another  after  the  death  of  the  an- 
nuitant, it  cannot  be  called  upon  to  make  up  any  defi- 
ciency of  annuities.     Einbecker  v.  Einbecker,  162  111.  267. 

In  order  that  the  cestui  que  trust  may  be  bound  by  ac- 
quiescence there  must  be  on  his  part  a  full  knowledge  of 
all  the  facts  and  circumstances.  A  remainder-man  cannot 
acquiesce  until  his  interest  falls  into  possession.  (Perry 
on  Trusts, — 3d  ed. — sec.  467.)  And  he  must  also  be  ap- 
prised of  his  or  her  legal  rights  in  the  premises.  Adair 
V.  Brimmer,  74  N.  Y.  539. 

Acquiescence  of  a  party  under  ignorance  of  his  rights 
will  not  operate  as  a  waiver.  The  burden  of  proof  of 
such  ignorance  is  not  upon  the  party  against  whom  such 
acquiescence  is  alleged.     Bennett  v.  Colley,  2  M.  &  K.  232. 
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Acquiescence  will  not  be  presumed  from  mere  lapse  of 
time  if  the  cestui  que  trust  has  done  nothing"  to  acknowl- 
edge it  or  has  received  no  benefit.  {Phillipson  v.  Gatty, 
7  Hare,  516.)  Neither  can  it  be  inferred  until  the  cestui 
que  trust  has  actual  knowledge  of  the  breach,  for  the  rea- 
son that  it  is  the  duty  of  the  trustee  to  execute  the  trust 
and  not  the  duty  of  the  cestui  que  trust  to  make  inquiries. 
ThompsoQi  V.  Finch,  22  Beav.  325;  Perry  on  Trusts,  <3d  ed.) 
sec.  850. 

Constructive  trustees  or  trustees  de  son  tort  cannot 
plead  the  Statute  of  Limitations.  Backham  v.  Siddall,  1 
Mac.  &  G.  607;  Perry  on  Trusts,  (3d  ed.)  sec.  245. 

Patton,  Hamilton  &  Patton,  for  appellees: 

Brown,  as  administrator  with  the  will  annexed,  had 
the  power  and  authority,  as  such  administrator,  to  man- 
age and  control  the  bank  stock  so  as  to  produce  the  divi- 
dends with  which  to  pay  the  annuities.  1  Williams  on 
Executors,  (7th  Am.  ed.)  563,  564';  ffall  v.  Gushing,  9  Pick. 
395;  1  Woerner  on  Administration,  sees.  178,  245;  Buttrick 
Am.  V.  King,  7  Mete.  20;  Knight  v.  Loomis,  30  Me.  209;  Blake 
V.  Dexter,  12  Cush.  559;  Dorr  v.  Wainwright,  13  Pick.  328; 
DePeyster  v.  Glendening,  8  Paige,  311;  Fartvell  v.  JacobSf  4 
Mass.  634. 

In  the  management  of  personal  property  and  trusts  in 
relation  to  the  payment  of  legacies  from  personal  prop- 
erty or  its  earnings,  all  the  duties  of  an  executor  which 
rest  upon  him  by  virtue  of  his  office  devolve  upon  the  ad- 
ministrator with  the  will  annexed,  unless  it  appears  from 
the  will  that  such  duties  were  cast  upon  the  executor  by 
reason  of  personal  trust  and  confidence.  1  Woerner  on 
Administration,  sec.  178;  Leslie  v.  Moser,  163  111.  502;  Hall 
V.  Gushing,  9  Pick.  395. 

The  doctrine  that  the  duties  cast  upon  the  executor 
do  not  devolve  upon*  the  administrator  with  the  will  an- 
nexed has  application  only  to  a  case  where  real  estate  is 
to  be  sold.     This  position  is  most  clearly  supported  by 
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the  cases  of  Hall  v.  Irwin,  2  Gilm.  176,  and  Conklin  v.  Ed- 
gerton's  Admrs.  21  Wend.  431. 

An  administrator- with  the  will  annexed  is  authorized 
to  apply  to  a  court  of  equity  to  have  a  trustee  appointed 
to  make  sale  of  lands,  although  perhaps  not  bound  to 
do  so.     Wenner  v.  Thornton^  98  111.  156. 

A  partner  is  not  liable  because  he  is  a  member  of  a 
firm  in  which  trust  funds  are  improperly  used,  but  be- 
cause -he  knows  of  such  breach  of  trust  and  consents 
to  it.    1  Bates  on  Partnership,  sec.  481. 

To  render  a  partner  liable  to  restore  or  pay  the  value 
of  the  property,  the  use  made  of  it  by  the  executor  must 
have  been  wrongful,  and  known  by  the  other  partners  to 
have  been  wrongful.    1  Bates  on  Partnership,  sec.  481. 

The  cestui  que  ti^st  may  elect  whether  he  will  ratify 
or  disaffirm  the  use  of  the  trust  fund.  He  cannot  do  both 
at  once.  2  Beach  on  Trustees,  sec.  550;  27  Am.  &  Eng. 
Ency.  of  Law,  261. 

One  paying  money  to  a  trustee  is  not  responsible  for 
the  misapplication  of  it.  Keane  v.  Roberts,  4  Mad.  Ch.  357; 
Oglesby  v.  Foley,  153  111.  19;  Bank  v.  Hyde  Park,  101  id.  595. 

If  the  partners  with  Brown  could  be  held  to  be  trus- 
tees it  could  only  be  by  operation  of  law,  and  they  would 
be  implied  trustees.  In  that  case  the  Statute  of  Limita- 
tions runs.  Kane  v.  Bloodgood,  7  Johns.  Ch.  90;  27  Am.  & 
Eng.  Ency.  of  Law,  pp.  100, 101,  and  note  3  to  p.  101;  Mc- 
Laflin  v.  Jones,  155  111.  543;  Buswell  on  Limitations,  sec. 
340;  Herr  v.  Payson,  157  111.  244. 

A  new  partner  is  not  liable  for  former  conversion  of 
a  trust  fund  to  a  partnership  fund.  17  Am.  &  Eng.  Ency. 
of  Law,  1071,  1115,  1117;  27  id.  264;  Gunnell  v.  Cockerill, 
79  111.  79. 

An  incoming  partner  is  not  liable  for  debts  of  the  old 
firm  unless  he  expressly  assumes  them.  Mellor  y.Laivyer, 
55  111.  App.  679;  Wright  v.  Brosseau,  73  111.  331;  16  Am.  & 
Eng.  Ency.  of  Law,  900,  905-907;  1  Lindley  on  Partner- 
ship, 206. 
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Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

Fir8t--The  will,  in  this  case,  appointed  no  executor 
or  trustee.  George  W.  Brown,  who  was  then  cashier 
of  the  National  Bank  of  Vandalia,  was  appointed  by  the 
county  court  of  Payette  county  administrator  with  the 
will  annexed  of  the  estate  of  Nathaniel  M.  McCurdy,  de- 
ceased, and  filed  his  inventory,  as  such  administrator, 
on  January  8,  1877.  The  estate  has  not  yet  been  settled 
by  the  county  court.  At  the  Pebruary  term,  1877,  of  the 
circuit  court  of  Payette  county,  George  W.  Brown  filed  a 
bill,  and,  in  the  suit  commenced  by  the  filingof  said  bill, 
the  decree  of  March  10, 1877,  was  entered.  The  bill  itself 
and  other  papers  in  the  case  have  been  lost,  and  there  is 
some  dispute  between  the  parties  as  to  the  contents  of 
the  bill,  and  as  to  the  object  sought  by  it.  The  appel- 
lees claim,  that  the  object  of  the  bill  was  to  construe  the 
will  and  determine  the  powers  of  Brown  under  it  to  con- 
duct the  business,  including  the  bank  stock.  The  appel- 
lants claim,  that  the  bill  merely  asked  for  authority  to 
sell  real  estate.  Without  deciding  what  was  the  real 
character  of  the  bill,  we  will  confine  ourselves  to  the  lan- 
guage and  finding  of  the  decree  of  March  10,  1877. 

Couns/sl  on  both  sides,  discuss  the  question,  whether 
the  administrator  cum  testamento  annexo  had  the  power  to 
execute  and  carry  out  the  provisions  of  the  will  in  regard 
to  the  four  hundred  shares  of  bank  stock.  Executors  are 
often  required  by  the  terms  of  the  will,  appointing  them, 
to  act  in  a  double  capacity:  Jirst,  as  executors  by  virtue  of 
their  office;  and,  second,  as  agents  or  trustees  under  a  war- 
rant of  attorney.  An  executor  is  often  charged,  not  only 
with  the  duties  and  liabilities  appertaining  to  that  office, 
but  also  with  certain  duties  in  the  execution  of  a  trust, 
which  is  imposed  upon  him  by  the  will.  The  general  rule 
is,  that  the  duties  and  powers  of  an  executor,  which  re- 
sult from  the  nature  of  his  office  as  executor,  devolve 
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upon  the  administrator  with  the  will  annexed.  But  the 
duties  and  powers,  which  are  imposed  upon  an  execu- 
tor as  a  trustee,  are  in  the  nature  of  a  personal  trust  or 
confidence  reposed  in  him  by  the  executor,  and  do  not 
devolve  upon  the  administrator  with  the  will  annexed, 
inasmuch  as  they  cannot  be  delegated.  {Hall  v.  Irmiiy  2 
Gilm.  176;  Nicoll  v.  Scott,  99  111.  529). 

It  is  clear,  therefore,  that  George  W.  Brown,  acting 
under  his  appointment  as  administrator  with  the  will 
annexed  as  made  by  the  county  court,  would  have  had 
no  power  to  take  upon  himself  the  execution  of  the  trust 
in  regard  to  the  bank  stock.  The  question  then  arises, 
whether  such  power  was  conferred  upon  him  by  the  de- 
cree of  the  circuit  court  of  Fayette  county,  rendered  on 
March  10, 1877,  in  the  proceedings  brought  therein  by  the 
filing  of  the  bill  by  Brown  against  the  life  annuitants, 
Mary  A.  Marr,  Harrietta  Marr,  and  Imogene  Marr,  and 
the  remainder-men,  or  those  entitled  to  take  after  the 
death  of  the  annuitants,  to- wit:  McKendree  College  and 
the  Church  Extension  Society  of  the  Methodist  Episcopal 
Church.  Brown  had  the  right,  as  administrator  with  the 
will  annexed,  to  apply  to  a  court,  having  equitable  juris- 
diction, to  have  a  trustee  appointed  to  carry  out  those 
provisions  of  the  will,  which  did  not  strictly  devolve  upon 
him  as  such  administrator.  {Wennerv.  r/iomion,98Ill.  156). 

The  decree  of  March  10,  1877,  did  not  give  a"  definite 
construction  of  the  will,  so  far  as  it  related  to  the  duties 
of  the  executor  or  trustee  in  relation  to  the  bank  stock. 
It  will  appear  from  the  findings  of  the  decree,  as  set 
forth  in  the  reciting  part  thereof,  that  the  object  of  the 
bill,  upon  which  the  decree  was  founded,  was  to  get  the 
permission  of  a  court  of  chancery  to  sell  the  real  and 
personal  property  of  the  estate.  The  decree  finds,  that 
the  legatees  in  the  will  of  Nathaniel  M.  McCurdy,  de- 
ceased, were  the  Marrs,  and  the  college,  and  the  church 
extension  society  above  named;  that  said  McCurdy  left 
a  large  amount  of  real  and  personal  estate,  which  had 


Digitized  by 


Google 


94  Penn  v.  Fogler,  ^  [182  DL 

been  inventoried,  and  reported  to  the  county  court  by 
Brown,  but  that  no  executors  were  named  in  the  will; 
and  the  finding  portion  of  the  decree  then  proceeds  as 
follows:  "And  it  further  appearing,  that  said  testator 
desired  all  of  his  real  and  personal  property  sold,  con- 
veyed, or  transferred,  to  enable  the  specified  legacies  to 
be  discharged,  and  of  said  personal  estate  there  are  four 
hundred  shares  of  bank  stock  in  the  National  Bank  of 
Vandalia,  valued  at  $100.00  a  share,  and  the  following 
described  real  estate,  to- wit:  (here  follows  description  of 
real  estate)."  The  ordering  part  of  the  decree  is  that 
Brown,  the  administrator  with  the  will  annexed,  "trans- 
fer and  dispose  of  said  bank  stock  as  in  said  will  speci- 
fied, and  that  it  be  so  transferred  and  disposed  of  for  the 
uses  and  purposes  in  said  will  mentioned;  and  that  said 
administrator  is  hereby  fully  authorized  and  empowered 
to  sell  all  the  other  property  of  Nathaniel  M.  McCurdy, 
deceased,  including  real  estate,  personal  apd  mixed  prop- 
erty, and  to  collect  what  is  due  said  estate,  and  to  dis- 
burse the  same  as  directed  by  said  will;  that  said  real, 
personal  and  mixed  property  may  be  sold,  *  *  *  and 
said  complainant  (Brown)  shall  have  generally  all  the 
powers,  rights,  duties,  and  authority  that  an  executor 
could  or  might  have,  if  named  and  mentioned  in  said  will, 
and  said  administrator  shall  report  all  his  actions  and 
doings  to  the  county  court  of  said  Fayette  county,  as 
provided  by  law  in  reference  to  administrators." 

It  is  claimed  by  the  appellees  that,  inasmuch  as  the 
decree  gave  Brown  generally  "all  the  powers,  rights,  du- 
ties, and  authority  that  an  executor  could  or  might  have, 
if  named  and  mentioned  in  said  will,"  Brown  was  thereby 
clothed  with  power  to  manage  the  bank  stock  in  accord- 
ance with  the  terms  of  the  will.  But  it  was  expressly 
held  by  this  court  in  Hall  v.  Inoin,  supra,  that  those  words 
did  not  confer  upon  an  administrator  cum  testamento  an- 
nexo  the  right  to  exercise  the  trust  powers  conferred  upon 
an  executor,  but  only  the  powers  appertaining  strictly 
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to  his  office  as  executor.  In  Hall  v.  Irwin,  supray  the  case 
of  ConJdinY.Edgerton'a  Admr,  21  Wend.  430, — where^  words 
in  a  New  York  statute,  precisely  similar  to  the  words 
used  in  this  decree,  were  construed  as  being  limited  to 
duties  belonging  properly  to  the  office  of  executor,  and 
as  not  extending  to  anything  to  be  done  by  the  executor 
as  trustee, — was  approved  by  this  court.  Counsel  for  ap- 
pellees insist,  that  the  case  of  Gonklin  v.  Edgerton^s  Admr. 
ftupra,  has  been  since  modified,  if  not  overruled,  by  a 
subsequent  decision  made  by  the  New  York  court  of  ap- 
peals. But  we  consider  ourselves  bound  by  the  doctrine 
announced  in  Hall  v.  Irtoin,  supra,  because  the  case  of  Hall 
V.  Iriain  was  subsequently  endorsed  and  approved  by  this 
court  in  Nicoll  v.  Scott,  supra. 

That  the  provision  in  the  decree,  which  gave  Brown 
the  powers,  rights,  duties,  and  authority  that  an  execu- 
tor could  or  might  have  if  one  xhad  been  named  in  the 
will,  did  not  confer  upon  him  any  other  powers  than  those 
strictly  appertaining  to  the  nature  of  his  office  as  execu- 
tor, is  apparent  from  the  requirement,  that  he  shall  re- 
port all  his  actions  and  doings  to  the  county  court,  as 
provided  by  the  law  in  reference  to  administrators.  Sec- 
tion 112  of  the  Illinois  Administration  act  provides,  that 
executors  and  administrators  shall  exhibit  their  accounts 
for  settlement  to  the  county  court  at  the  first  term  after 
the  expiration  of  one  year  after  the  date  of  their  appoint- 
ment, and  in  like  manner  every  twelve  months  thereaf- 
ter. If  the  decree  was  intended  to  make  Brown  a  trustee 
for  the  purpose  of  executing  the  trust  in  regard  to  the 
bank  stock,  and  not  a.  mere  administrator  to  discharge 
the  duties  of  administration,  it  would  seem  that  he  should 
have  been  required  to  report  to  the  chancery  court,  which 
appointed  him.  The  decree  undoubtedly  gave  him  power 
to  sell  the  land  with  a  view  to  paying  the  legacies  to 
be  paid  out  of  the  proceeds  of  the  sale  thereof,  but  the 
decree  leaves  it  in  doubt  what  duty  was  intended  to  be 
imposed  upon  him  in  relation  to  the  bank  stock.    He  was 
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merely  required  to  "transfer  and  dispose  of  said  bank 
stock  as  in  said  will  specified,"  and  "for  the  uses  and 
purposes  in  said  will  mentioned.'*  There  is  nothing  in 
the  language  of  the  decree,  that  necessarily  empowered 
him  to  hold  the  stock  as  administrator  with  the  will  an- 
nexed, until  Mrs.  Marr  and  both  her  daughters  should 
die,  and  then  transfer  it  to  the  college  and  the  church 
extension  society.  Such  a  construction  of  the  decree 
would  give  him  the  right  to  hold  and  manage  the  stock 
for  a  long  period  of  years,  or  until  the  survivor  of  the 
three  annuitants  should  die.  The  decree,  on  the  con- 
trary, seems  to  contemplate  immediate  action;  and  a  fair 
construction  of  it  would  lead  to  the  conclusion,  that  it 
was  his  duty  to  have  either  himself  or;  another/ person 
appointed  trustee  by  a  court  of  chancery,  and  transfer 
the  stock  to  such  trustee. 

If  the  decree  did  not  confer  upon  Brown,  administrator 
cum  testamento  annexo^  the  authority  to  execute  the  trust 
in  regard  to  the  bank  stock,  his  acts  in  so  doing  consti- 
tuted him  a  constructive  trustee,  or  a  trustee  de  son  tort 
Where  one  without  authority  undertakes  to  execute  a 
trust,  requiring  the  investment  of  a  fund,  he -must  him- 
self carry  all  the  risks,  and  make  good  all  the  losses,  and 
have  none  of  the  profits,  and  his  co-investors  are  equally 
liable.  "A  person  may  become  a  trustee  by  construction 
by  intermeddling  with  and  assuming  the  management 
of  trust  property  without  authority.  Such  persons  are 
trustees  de  son  tort"  (Perry  on  Trusts, — 3d  ed. — sec.  245; 
Morris  v.  Joseph,  1  W.  Va.  256;  Piper  v.  Hoard,  107  N.Y.  73). 
"During  the  possession  and  manjigement  by  such  con- 
structive trustees,  they  are  subject  to  the  same  rules  and 
remedies  as  other  trustees;  and  they  cannot  avoid  their 
liability  by  showing  that  they  were  not,  in  fact,  trustees, 
nor  can  they  set  up  the  Statute  of  Limitations."  (Perry 
on  Trusts, — 3d  ed. — sec.  245). 

Second— Bnty  for  the  purposes  of  this  case,  it  may  be 
conce&ed  that  Brown  had  authority,  under  the  terms  of 
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the  decree,  to  manage  the  trust  in  reg'ard  to  the  bank 
stock.  Did  he  do  his  duty  as  trustee,  if  he  had  the  au- 
thority of  a  trustee  in  the  management  and  investment 
of  the  trust  fund  in  his  hands? 

The  testator,  Nathaniel  M.  McCurdy,  owned  four  hun- 
dred shares  of  stock  in  the  National  Bank  of  Vandc^lia, 
each  share  being  $100.00,  and  the  whole  amounting  to 
$40,000.00.  At  the  time  of  his  death  on  September  29, 
1876,  this  stock  had  a  par  value  of  $100.00  per  share,  and 
was  worth  more  than  par.  The  shares  were  probably  at 
the  time  at  a  premium.  By  the  terms  of  his  will  he  gave 
to  his  sister,  Mary  K.  Marr,  $3000.00  annually  out  of  the 
dividends  to  be  made  out  of  the  earnings  on  these  shares 
of  stock,  to  be  continued  during  her  life,  and  after  her 
death,  the  same  to  be  divided  between  her  two  daugh- 
ters, Imogene  and  Harrietta  Marr,  as  long  as  they  might 
both  live;  at  the  death  of  either,  the  same  to  be  paid  to 
the  survivor  as  long  as  the  latter  should  live.  By  the 
terms  of  the  will,  after  the  legacies  charged  against  the 
bank  stock  should  be  paid,  the  testator  bequeathed  and 
devised  to  McKendree  College  two  hundred  shares  of  the 
stock,  to  be  transferred  on  the  books  of  the  National 
Bank  of  Vandalia  to  the  credit  of  said  college;  and  two 
hundred  shares  of  said  stock  to  the  Board  of  Extension 
of  the  Methodist  Episcopal  Church,  a  corporation  organ- 
ized under  the  laws  of  Pennsylvania. 

When  Brown  was  appointed  administrator  with  the 
will  annexed,  he  took  possession  of  these  four  hundred 
shares  of  bank  stock;  represented  it  at  the  meeting  of 
the  directors  and  stockholders  of  the  bank;  collected  the 
dividends  thereon;  paid  the  legacies  to  the  Methodist 
Bpiscopal  Church  in  Vandalia,  and  paid  the  annuities 
up  to  the  time  of  the  surrender  of  the  bank's  charter,  as 
hereinafter  stated. 

The  National  Bank  of  Vandalia  did  business  as  such 
until  the  first  day  of  April,  1883.  At  the  latter  date  the 
National  Bank  surrendered  its  charter,  piursuant  to  a  reso- 
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iution  adopted  by  its  stockholders  on  January  11,  1883. 
That  bank  did  no  further  business  after  April  3,  1883. 
The  reason  assigned  for  the  surrender  of  its  charter  was, 
that  the  government  bonds,  pledged  to  secure  its  circulat- 
ing' currency  or  bills,  had  matured,  and  were  called  in  for 
redemption;  and  that  the  premium  on  bonds,  which  could 
then  be  purchased  to  be  substituted  for  those  retired, 
was  twenty-eight  per  cent.  It  is  said  that,  in  view  of  the 
high  premium  which  it  was  necessary  to  pay  in  order  to 
purchase  new  bonds,  it  was  not  for  the  interest  of  the 
stockholders  to  continue  the  existence  of  the  bank  as  a 
national  bank.  Accordingly,  on  April  2, 1883,  the  stock- 
holders of  the  National  Bank  organized  a  co-partnership 
under  the  firm  name  and  style  of  the  "Bank  of  Vandalia," 
and  continued  doing  business  at  the  same  stand,  formerly 
occupied  by  the  National  Bank  of  Vandalia.  The  new 
firm,  by  the  agreement  of  the  parties  succeeding  to  the 
business  of  the  National  Bank,  took  possession  of  its 
assets,  and  assumed  its  liabilities.  At  the  time  of  the 
surrender  aforesaid.  Brown,  administrator  with  the  will 
annexed  of  the  estate  of  Nathaniel  M.  McCurdy,  still 
had  in  his  hands  the  four  hundred  shares  of  the  capital 
stock  of  the  National  Bank  of  Vandalia.  When  the  new 
firm  was  formed  under  the  name  of  the  Bank  of  Vandalia, 
he  went  into  said  firm  as  a  partner  in  his  capacity  as 
administrator,  and  permitted  the  fund,  consisting  of  said 
four  hundred  shares  of  bank  stock,  to  go  into  the  busi- 
ness of  the  new  firm,  and  to  be  continued  therein  as  a 
part  of  the  assets  of  said  firm. 

The  report  of  the  National  Bank  of  Vandalia,  made 
by  Brown  to  the  comptroller  of  the  currency  on  Decem- 
ber 30,  1882,  showed  the  total  resources  of  the  bank  to 
be  $330,673.96,  and  the  total  liabilities  to  be  $190,928.27, 
leaving  the  net  resources  $139,545.69.  It  is  contended  by 
the  appellees  that,  of  these  resources,  about  $69,000.00 
afterwards  proved  to  be  a  loss.  But  the  evidence  shows 
that,  if  such  a  loss  occurred,  it  could  have  been  avoided 


Digitized  by 


Google 


Oct. 'WJ  Penn  v.  Fogler.  99 

in  large  part  by  proper  management.  The  directors  and 
stockholders,  who  were  debtors  to  the  firm,  were  settled 
with  in  such  a  negligent  way  as  to  involve  a  loss  to  the 
firm,  and  one  or  more  of  the  stockholders  was  allowed  to 
withdraw  his  or  her  capital  to  the  detriment  of  the  firm. 
Whether  the  reason  assigned  for  surrendering  the 
charter  of  the  National  Bank  was  a  good  one  or  not,  it 
was  done  by  a  vote  of  the  necessary  number  of  stock- 
holders; and  the  question  arises  whether  Brown  made  a 
proper  investment  of  the  funds  of  the  estate,  theretofore 
consisting  of  the  four  hundred  shares  of  bank  stock,  when 
the  surrender  took  place.  The  new  firm,  which  was  or- 
ganized under  the  name  of  the  Bank  of  Vandalia,  was  a 
mere  partnership.  It  was  none  the  less  a  partnership, 
because  articles  of  association  were  entered  into.  The 
evidence  is  clear  that  Brown  invested  the  trust  fund  in 
his  hands  in  the  new  venture  or  partnership.  The  Bank 
of  Vandalia  was -not  subject  to  the  restrictions,  which 
were  imposed  by  act  of  Congress  upon  the  National  Bank 
of  Vandalia.  Brown  made  the  investment  of  the  trust 
fund  in  the  new  firm  upon  his  own  judgment,  and  with- 
out applying  for  permission  to  do  so,  either  to  the  county 
court,  or  to  the  circuit  court.  The  fund  in  his  hands  be- 
longed to  McKendree  College  and  the  Board  of  Church 
Extension  of  the  Methodist  Episcopal  Church,  subject  to 
the  rights  of  Mrs.  Marr  and  her  two  daughters  to  receive 
$3000.00  a  year  from  the  income  of  the  fund,  so  long  as 
any  one  of  them  was  alive.  It  was  the  duty  of  Brown, 
as  administrator  with  the  will  annexed,  to  protect  the 
principal,  or  corpus,  of  the  fund  for  the  college  and  board 
of  extension,  as  only  the  income  thereof  was  to  go  to  the 
annuitants,  Mrs.  Marr  and  her  two  daughters.  He,  how- 
ever, formed  a  new  firm  or  organization,  and  paid  out 
dividends,  which  trenched  upon  and  depleted  the  corpus 
of  the  fund.  The  law  is  that,  where  a  monthly  or  yearly 
allowance  is  to  be  paid  from  the  incoijie  of  a  fund,  the 
corpus  of  the  estate  cannot  be  resorted  to  for  the  purpose 
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of  making  up  the  accruing  deficiencies  in  the  allowance. 
{Einbecker  v.  Einbecker,  162  III.  267).  The  new  partnership 
not  only  continued  the  same  banking  business  at  the  same 
stand,  but  substantially  with  the  same  capital  and  the 
same  stockholders,  as  had  been  in  and  connected  with 
the  National  Bank  of  Vandalia.  The  firm,  known  as  the 
Bank  of  Vandalia,  continued  in  business  up  to  May  1, 
1895,  when  it  ceased  to  do  business,  and  a  new  bank  was 
organized  and  called  the  First  National  Bank  of  Van- 
dalia. Brown  was  cashier  of  the  National  Bank  of  Van- 
dalia from  some  time  in  1866,  soon  after  its  organization, 
down  to  the  surrender  of  its  charter  in  April,  1883.  He 
was  also  cashier  of  the  partnership,  known  as  the  Bank 
of  Vandalia,  and  also  became  cashier  of  the*  First  Na- 
tional Bank  of  Vandalia.  It  does  not  appear,  that  any 
of  the  trust  fund  in  question  went  into  the  latter  bank, 
which  was  organized  with  a  capital  stock  of  $50,000.00. 
The  capital  stock  of  the  National  Bank  of  Vandalia  was 
$100,000.00,  and  the  same  amount  was  invested  in  the 
new  firm,  known  as  the  Bank  of  Vandalia.  The  interest 
of  the  McCurdy  estate  in  the  National  Bank  of  Vandalia 
was  $40,000.00,  or  two-fifths  of  its  capital  stock,  and 
it  had  the  same  interest  in  the  capital  invested  in  the 
new  fi.rm. 

Brown  was  required  by  the  decree  of  March  10,  1877, 
to  report  his  actions  and  doings  to  the  county  court  of 
Fayette  county.  He  made  three  reports;  the  first  one 
was  filed  March  8,  1879,  and  covered  the  period  from 
November  30,  1876,  to  March  8,  1879.  In  this  first  report, 
he  charges  himself  with  a  balance  of  $50,471.50,  and  says, 
"included  in  the  above  balance  is  $40,000.00  bank  stock." 
In  this  report  he  also  charges  himself  with  dividends  on 
the  bank  stock.  In  the  report  he  charges  himself  with 
items  of  receipts,  embracing  personal  property  which  in- 
cludes the  bank  stock,  and  refers  to  this  personal  prop- 
erty as  being  embraced  in  the  inventory  filed  by  him  in 
the  county  court.   The  inventory  describes  the  bank  stock 
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as  follows:  "Pour  hundred  shares  in  the  National  Bank 
of  Vandalia  at  $100.00  per  share,  par  value  $40,000.00." 
His  second  report  is  dated  March  17,  1884,  and  embraces 
the  period  from  March  8,  1879,  to  Pebruary  18,  1884.  It 
will  be  observed,  that  a  part  of  the  time,  embraced  in  the 
latter  period,  was  after  the  surrender  of  the  charter  of 
the  National  Bank,  which  took  place  in  April,  1883.  In 
this  report  he  says  nothing  about  the  surrender  of  the 
charter  of  the  National  Bank,  and  nothing  about  the  for- 
mation of  a  new  partnership,  known  as  the  Bank  of  Van- 
dalia, nor  anything  about  his  investments  of  the  trust 
funds  in  said  partnership.  On  the  contrary,  he  uses  the 
following  words:  "Balance  due,  being  bank  stock  held 
in  trust,  $40,000.00."  He  also  refers  to  the  annuities  paid 
Imogene  and  Harrietta  Marr.  At  the  time  this  report 
was  made,  there  was  really  no  bank  stock  existing  in  the 
National  Bank  of  Vandalia,  because  that  bank  had  gone 
out  of  existence  in  April,  1883.  Whatever  stock  then 
existed  was  stock  in  the  Bank  of  Vandalia,  or  rather  a 
two-fifths  interest  in  the  partnership  doing  business  under 
that  name.  The  report,  however,  treats  the  bank, stock, 
as  though  it  was  still  existing  in  the  National  Bank  of 
Vandalia.  The  report,  taken  in  connection  with  the  pre- 
vious report,  and  the  inventory  referred  to  therein,  can 
have  no  other  interpretation  than  that  of  describing  the 
four  hundred  shares  of  National  Bank  stock  as  still  ex- 
isting. There  was  nothing  in  the  report  to  inform  the 
county  court  that  the  stock  in  his  hands  was  not  Na- 
tional Bank  stock.  The  report  was  calculated  to  deceive 
the  court  as  to  the  character  of  the  investment;  and  the 
author  of  the  report  must  be  held  to  have  intended  to 
make  the  impression,  -which  the  language  of  the  report 
creates.  The  third  report  made  by  Brown  was  filed  in 
March,  1896,  and  covers  the  period  from  Pebruary  18, 
1884,  to  Pebruary  18,  1896,  twelve  years.  In  this  third 
report  he  mentions,  among  the  items  of  receipts,  the  fol- 
lowing:   "Pebruary  12,  1884,  four  hundred  shares  bank 
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stock  par  value,  1100.00  each,  $40,000.00/*  Eeferences 
are  made  to  dividends  on  the  bank  stock,  and  to  items 
paid  out  to  Imog^ene  and  Harrietta  Marr.  The  report 
asked  the  court  to  reduce  the  rate  of  interest  to  be  paid 
to  the  annuitants  from  ten  per  cent  per  annum  to  four 
percent  per  annum,  and  refers  to  his  compensation,  using" 
the  following  words:  "Until  the  conditions  requiring  the 
transfer  of  the  bank  stock  to  the  final  purpose  intended 
by  the  deceased,  viz.:  to  the  McKendree  College  and  the 
Extension  Society  of  the  Methodist  Episcopal  Church." 
This  third  report  makes  no  mention  of  the  formation 
of  the  new  firm,  and  refers  to  a  contemplated  transfer  of 
bank  stock  at  some  time  in  the  future  to  McKendree  Col- 
lege and  the  board  of  church  extension.  It  is  true  that, 
in  the  last  sentence  of  the  report,  the  following  words 
occur:  "The  four  hundred  shares  of  bank  stock  in  the 
Bank  of  Vandalia  at  $100.00  per  share,  total  principal 
$40,000.00  held  in  trust  as  administrator  with  the  will 
annexed."  No  provision  was  made  in  the  will  for  the 
transfer  of  any  stock  except  national  bank  stock,  and 
such  transfer  was  to  be  made  upon  the  books  of  the 
National  Bank  of  Vandalia.  When  the  third  report  was 
made,  the  National  Bank  of  Vandalia  had  long  since 
gone  out  of  existence,  and  no  transfer  of  stock  could  ever 
be  made  upon  its  books.  No  transfer  of  stock  was  di- 
rected by  the  will  to  be  made  upon  the  books  of  the  Bank 
of  Vandalia.  It  follows  that  the  report  was  misleading, 
and  although  the  words,  "Bank  of  Vandalia,"  were  used 
in  the  last  sentence  of  the  report,  all  the  language  taken 
together  was  calculated  to  make  the  impression  upon  the 
county  court,  that  the  administrator  was  dealing  with 
the  same  stock,  which  was  referred  to  in  the  will,  and 
which  had  been  mentioned,  in  his  former  reports.  The 
conclusion  is  inevitable,  that  this  administrator  with  the 
will  annexed  not  only  failed  to  ask  the  advice  of  any 
court  as  to  the  investment  of  the  trust  funds  in  his  hands 
in  the  new  partnership  venture,  but  that  he  sedulously 
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concealed  from  the  court  the  fact  that  he  had  made  such 
investment  after  it  was  made. 

Under  the  law,  Brown,  as  administrator  with  the  will 
annexed,  holding  this  bank  stock  in  trust,  had  no  power 
or  authority  to  invest  it  or  the  proceeds  of  its  sale,  if  it 
had  been  sold,  in  the  new  partnership.  The  evidence  is 
clear  that  he  did  so  invest  it,  and  that  he  put  it  into  the 
partnership,  as  trust  funds  in  his  hands  as  administrator 
with  the  will  annexed.  A  trustee  will  not  be  protected 
from  loss  in  investing  trust  funds,  unless  he  invests  in 
government  or  real  estate  securities,  or  other  securities 
approved  by  the  court,  to  which  he  is  accountable.  (Sim- 
mons V.  Oliver,  74  Wis.  633).  A  trustee  should  not  invest 
the  money  of  others  in  his  care  in  the  stock  or  shares  of 
any  private  corporation,  nor  has  he  any  right  to  employ 
trust  funds  in  a  private  business,  and  thereby  subject 
them  to  the  fluctuations  of  trade,  even  though  such  in- 
vestment is  approved  of  by  his  own  judgment,  and  is 
made  with  honest  intent.  It  is  the  duty  of  a  trustee  to 
make  investments  of  trust  funds  in  real  estate  securities 
or  government  securities,  whether  of  the  national  or  State 
government,  or,  if  he  is  acting  under  the  direction  of  a 
court,  to  select  such  securities  as  the  court  approves  of. 
(11  Am.  &  Eng.  Ency.  of  Law,  pp.  819,  835;  Grey  v.  Fox, 
1  N.  J.  Eq.  259;  White  v.  Sherman,  168  111.  589;  Mattock  v. 
Moulton,  84  Me.  545;  King  v.  Talbot,  40  N.  Y.  76;  2  Pome- 
roy's  Eq.  Jur.  sec.  1074).  In  King  v.  Talbot,  supra,  the  court 
said:  "It  is  not  denied  that  the  employment  of  the  fund 
as  capital  in  trade  would  be  a  clear  departure  from  the 
duty  of  trustees.  If  it  cannot  be  so  employed  under  the 
management  of  a  co-partnership,  I  see  no  reason  for  say- 
ing that  the  incorporation  of  the  partners  tends  in  any 
degree  to  justify  it." 

It  is  claimed  that,  by  making  an  investment  of  the 
trust  fund  in  the  partnership  formed  under  the  name  of 
the  Bank  of  V.andalia,  it  was  continued  as  an  investment 
in  the  banking  business,  and  that  the  testator  in  his  will 
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showed  a  preference  for  an  investment  in.  bank  stock. 
The  will,  however,  shows  a  preference  on.  the  part  of 
the  testator  for  an  investment  in  the  stock  of  a  national 
bank,  and  not  in  the  stock  of  a  private  bank.  He  says 
in  his  will:  "I  would  advise,  that  it  be  kept  as  stock  in 
the  bank  so  long  as  the  bank  may  hold  an  existence  as 
such,  and  then  seek  other  investment."  This  language 
refers  to  stock  in.  a  bank  so  long  as  it  should  exist  as  a 
national  bank,  subject  to  such  examinations  and  other 
restrictions  as  are  imposed  by  the  National  Banking  law. 
There  is  nothing  in  the  will  to  indicate,  that  the  testator 
ever  intended  the  investment  to  be  changed  from  one  in 
the  national  bank  to  one  in  the  stock  or  shares  of  a  pri- 
vate banking  partnership.  Changes  in  investments,  or 
re-investments,  should  not  be  made  by  trustees  as  a  gen- 
eral thing,  unless  they  are  ordered  by  a  chancery  court; 
and,  in  such  case,  the  trust  fund  may  be  withdrawn  and 
re-loaned.  (11  Am.  &  Eng.  Ency.  of  Law,  p.  824).  It  is 
not  claimed,  that  the  Bank  of  Vandalia  was  organized 
under  any  private  banking  charter,  granted  by  the  legis- 
lature before  the  present  constitution  was  adopted;  and 
the  present  act,  permitting  the  organization  of  corpora- 
tions with  banking  powers,  did  not  exist  in  April,  1883, 
when  the  firm,  known  as  the  Bank  of  Vandalia,  was 
formed;  that  act  was  not  adopted  until  1887. 

TIdrd — The  question  arises  as  to  the  liability  of  those 
who  were  partners  with  Brown  in  the  firm,  known  as  the 
Bank  of  Vandalia.  They  are  called  stockholders,  but  it 
is  apparent  that  they  were  mere  partners.  When  the 
firm,  known  as  the  Bank  of  Vandalia,  was  dissolved  on 
May  1, 1895,  George  W.  Brown,  as  administrator  with  the 
will  annexed  of  the  McCurdy  estate,  owned  an  interest 
of  two-fifths,  or  $40,000.00  in  the  firm;  and  other  parties, 
whose  names  appear  in  the  record,  owned  the  other  in- 
terest of  three-fifths  in  various  amounts,  ranging  all  the 
way  from  $15,000.00  to  $500.00.  Prom  the  time  when  the 
firm  was  organized  up  to  the  time  of  its  dissolution,  a  few 
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changes  in  the  stockholders  took  place,  through  death, 
and,  in  three  instances,  through  transfers  of  stock. 

Where  a  partner,  who  is  a  trustee  or  executor,  im- 
properly employs  the  money  of  his  cestui  que  trust  in  the 
partnership  business,  or  in  the  payment  of  partnership 
debts,  the  cestui  que  trust  will  be  entitled  to  re-imburse- 
ment  by  the  firm,  if  the  other  partners  have  knowledge 
of  the  nature  of  the  fund  at  the  time  of  the  misapplica- 
tion. The  other  partners,  at  the  election  of  the  cestui  que 
trusty  are  placed  with  the  misappropriating  partner  ip  the 
attitude  of  trustees  of  the  fund;  and  they  are  regarded 
as  having  connived  at  the  violation  of  the  trust.  If  they 
know  that  the  fund  belongs  to  an  estate,  they  are  bound 
to  inquire  upon  what  terms  it  is  held.  The  liability,  when 
incurred,  is  a  joint  and  several  one.  (17  Am.  &  Eng.  Ency. 
of  Law,  pp.  1071, 1072). 

The  rule  is  thus  stated  by  Story  in  his  work  on  Part- 
nership (5th  ed.  sec.  368):  "If  one  partner  is  separately 
entrusted  with  trust  money,  and  he,  with  the  knowledge 
and  consent  of  his  partners,  applies  it  to  partnership  pur- 
poses, it  will  constitute  a  joint  debt  against  the  partner- 
ship at  the  election  of  the  cestui  que  trust  or  beneficiary." 
(See  also  Pg.rsons  on  Partnership, — 4th  ed. — sec.  104). 
Where  all  the  partners  know  that  the  fund  invested  is 
trust  money,  they  are  implicated  in  the  breach  of  trust. 
If  they  know  that  such  money  is  being  employed  in  the 
partnership  business  for  the  'common  benefit,  they  will 
all  be  bound  for  the  money  so  employed,  and  be  made 
answerable  for  the  breach  of  trust  committed  by  their  co- 
partner with  their  acquiescence.  {Englar  v.  Offatt,  Trustee, 
70  Md.  78).  Bates  in  his  work  on  the  Law  of  Partnership, 
(vol.  1.  sees.  481,  483,)  ihus  lays  down  the  rule:  "If  a  part- 
ner has  possession  of  the  funds  of  others  in  trust  ♦  ♦  ♦ 
and  improperly  uses  the  trust  funds  for  the  benefit  of  the 
firm,  the  nature  of  the  co-partners'  liability  depends  on 
whether  they  participated  in  the  breach  of  trust.  ♦  ♦  ♦ 
But  if  the  other  partners  have  knowledge  of  the  nature  of 
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the  funds  at  the  time  of  such  misappropriation,  they  are 
implicated  in  the  breach  of  trust,  and  become  themselves, 
at  the  election  of  the  cestui  que  trust,  his  debtors,  or  even 
trustees  of  the  fund,  as  having  connived  at  the  violation." 
(1  Lindley  on  Partnership, — 5th  ed.— pp.  161, 162;  Jaquea 
V.  Marquand,  6  Cow.  497;  Hutchinson  v.  Smith,  7  Paige  Ch. 
26;  Guillon  v.  Peterson,  89  Pa.  St.  163;  Emerson  v.  Durand, 
54  Wis.  Ill;  Durant  v.  Rogers,  87  111.  508;'  Renfrow  v.  Fearce, 
68  id.  125). 

The  evidence  is  clear  to  the  effect,  that  all  the  part- 
ners or  stockholders  in  the  partnership  known  as  the 
Bank  of  Vandalia,  had  notice  of  the  fact  that  Brown  held 
the  funds  in  his  hands  as  administrator  with  the  will  an- 
nexed of  the  McCurdy  estate;  and  that  he  invested  the 
trust  funds  in  the  business  of  the  new  firm;  therefore, 
these  other  partners  are  brought  within  the  Scope  of  the 
liability  announced  in  the  foregoing  authorities.  The 
other  partners,  in  the  accounting  which  is  to  take  place 
when  the  case  goes  back,  shall  be  charged  with  the  value 
of  the  interest  belonging  to  the  estate  of  the  deceased  tes- 
tator which  had  been  represented  by  four  hundred  shares 
of  National  Bank  stock  before  April  2, 1883,  as  such  value 
existed  when  the  new  partnership  was  formed.  When 
the  new  firm  was  formed  in  April,  1883,  W.  M.  Pogler 
owned  $5000.00  of  the  stock,  and  Mary  I.  Henninger  owned 
$2000.00  of  the  stock.  On  January  14, 1892,  Mary  I.  Hen- 
ninger transferred  $500.00  of  her  stock  to  W.  M.  Parmer, 
and  $500.00  thereof  to  J.  J.  Brown,  and  on  March  5, 1892, 
W.  M.  Pogler  transferred  $4000.00  of  his  stock  to  Mary- 
Wagner.  The  rule,  announced  in  some  of  the  text  books, 
that,  where  the  misuse  of  the  trust  funds  has  taken  place 
before  the  admission  of  a  partner  into  the  firm,  he  will 
not  be  liable  because  not  a  participator  in  the  mis-use, 
is  invoked  in  behalf  of  these  transferees.  This  rule  is 
based  upon  the  case  of  Tivyford  v.  Trail,  7  Sim.  92^  The 
examination,  however,  of  the  facts  of  that  case  will  show 
that,  at  a  certain  date,  two  persons  were  admitted  as 
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partners  into  a  firm,  and  knew  that  certain  trust  money 
remained  in  the  firm,  but  they  afterwards  retired,  and 
other  partners  were  admitted,  and,  upon  the  failure  of 
the  firm,  these  two  persons  were  held  not  to  be  respon- 
sible for  the  breach  of  trust  committed  by  their  co-part- 
ners. No  such  state  of  facts  exists  in  the  case  at  bar. 
W.  M.  Parmer  and  J.  J.  Brown  and  Mrs.  Wagner  acquired 
their  interests  in  the  firm  in  1892.  The  firm  continued  to 
do  business  thereafter  for  three  years,  and  these  trans- 
ferees remained  in  the  firm  during  that  time.  They  did 
not  retire  from  the  firm  to  be  succeeded  by  other  part- 
ners, as  was  the  case  of  the  partners  held  not  to  be  liable 
in  Twyford  v.  Traily  supra,  Parmer  and  J.  J.  Brown,  as 
we  understand  the  record,  were  lawyers,  who  had  been 
consulted  by  G.  W.  Brown  during  his  administration  of 
the  estate.  Mrs.  Wagner  and  J.  J.  Brown  and  Parmer 
knew  that  the  funds,  which  George  W.  Brown  had  put 
into  the  firm,  were  trust  funds.  Those  funds  were  used 
for  the  benefit  of  the  firm  during  the  three  years  follow- 
ing their  entrance  into  it.  It  cannot  be  said  of  them  that 
they  were  not  participators  in  the  mis-use  of  the*  trust 
funds.  The  liability  of  the  firm  to  these  beneficiaries, 
the  McKendree  College  and  the  board  of  church  exten- 
sion, and  the  daughters  of  Mrs.  Marr,  existed  when  the 
new  partners  came  into  the  firm,  and  continued  to  exist 
thereafter.  The  incoming  partners  should  not  be  charge- 
able with  liabilities  for  the  violation  of  the  trust  which 
occurred  before  they  became  members  of  the  firm,  but 
the  partners,  who  sold  to  them  their  interests,  are  to  re- 
main affected  with  such  liabilities  to  the  extent  of  their 
interests  so  sold. 

Fourth — It  is  claimed  by  appellees,  that  the  cross-bill 
does  not  contain  such  allegations  as  are  sufficient  to  au- 
thorize an  inquiry  into  the  mismanagement  of  the  trust 
fund  by  the  partnership.  We  think  that  the  bill  is  suffi- 
cient to  authorize  the  granting  of  the  relief  asked  for  by 
it.    It  is  a  bill  for  account  and  relief.    It  traces  the  trust 
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fund  into  the  hands  of  defendants,  and  avers  that  "the 
trust  fund  and  interest  thereon  is  a  liability  of  the  part- 
nership." It  charges  that  the  defendants  should,  "in 
equity  and  good  conscience  be  held  to  account  to  your 
orator  for  the  said  sum  of  $40,000.00,  so  received  by  de- 
fendants as  aforesaid."  It  is  not  necessary  in  a  bill  to 
charge  all  the  circumstances,  which  may  conduce  to  prove 
the  general  charge,  for  these  circumstances  are  matters 
of  evidence.  This  is  especially  true  where  the  circum- 
stances are  of  such  a  nature  as  to  be  peculiarly  within 
the  knowledge  of  the  defendants,  as  was  the  case  here. 
When  the  relief  granted  is  not  repugnant  to  the  facts 
alleged  and  proved,  it  is  properly  granted,  although  not 
specifically  prayed  for  under  the  prayer  for  general  relief. 
(Story's  Eq.  PI.  sec.  28;  Stanley  v.  Valentine^  79  111.  544;  Pope 
V.  Leonard,  115  Mass.  286;  Hopkins  v.  Snedaker,  71  111.  449). 
Moreover,  the  defendants  here  did  not  challenge  the  suf- 
ficiency of  the  cross-bill  by  a  demurrer,  nor  did  they  make 
any  motion  to  make  its  allegations  more  specific.  Nor 
did  they  raise  the  question  of  its  sufiiciency  upon  the 
admission  of  the  evidence,  and  thereby  furnish  an  oppor- 
tunity for  amending  the  bill.  The  proof,  which  is  now 
claimed  to  be  improper  under  the  allegations  of  the  bill, 
was  allowed  to  go  in  without  objection.  Such  proof  dis- 
closes a  case  for  relief,  which  is  not  inconsistent  with 
the  object  and  scope  of  the  bill,  and  therefore  may  be 
given  proper  effect  in  entering  the  decree.  Although  the 
relief  granted  may  be  different  from  the  relief  specific- 
ally prayed,  yet  if  it  is  consistent  with  the  allegations 
and  proof  made,  it  is  properly  granted.  {McNab  v.  Heald^ 
41  111.  326;  Morrison  v.  Smith,  130  id.  304;  Hopkins  v.  Sued- 
aker,  supra).  As,  in  the  case  at  bar,  the  statement  and 
charging  part  of  the  bill  make  a  case  for  account,  it  is 
not  proper  to  refuse  to  consider  evidence,  which  discloses 
other  facts  in  addition  to  those  charged,  when  the  facts 
disclosed  strengthen  the  right  claimed,  and  merely  ex- 
pand the  measure  of  accounting. 
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Fifth — It  is  further  claimed  that  the  beneficiaries, 
whose  rights  are  here  in  controversy,  to-wit:  t^ie  daugh- 
ters of  Mrs.  Marr,  and  McKendree  College,  and  the  board 
of  church  extension,  are  estopped  from  complaining  of 
the  conduct  of  these  defendants  by  reason  of  alleged  ac- 
quiescence and  laches  on  their  part.  So  far  as  McKen- 
dree College  and  the  board  of  extension  are  concerned, 
their  interests  were  not  to  accrue  under  the  will  until  the 
death  of  the  last  survivor  of  the  life  annuitants.  They 
are,  therefore,  mere  remainder-men,  and,  under  the  law, 
a' remainder-man  cannot  acquiesce  until  his  interest  falls 
into  possession.  (Perry  on  Trusts, — 3d  ed.— sec.  467; 
White  V.  Sherman,  168  111.  589)! 

So  far  as  Imogene  and  Harrietta  Marr  are  concerned, 
we  have  been  pointed  to  no  evidence,  and  have  discov- 
ered none,  which  shows  that  they  had  any  notice  or  knowl- 
edge of  the  improper  investment  made  of  these  funds  by 
the  administrator  with  the  will  annexed.  There  is  noth- 
ing in  the  record  to  show  that  any  of  the  beneficiaries 
acquiesced  in  the  wrong  here  complained  of,  and  there- 
fore, the  principles  announced  in  White  v.  Sherman^  supra, 
upon  this  subject  are  precisely  applicable  here. 

Sixth'-Where  a  cause  of  action  arises  from  a  fraud, 
the  bar  created  by  la^ihes  will  not  apply  in  equity  until 
the  discovery  of  the  fraud,  or  until  the  fraud  could  have 
been  discovered  by  the  exercise  of  reasonable  diligence; 
the  failure  to  use  diligence  is  excused  where  there  is 
a  relation  of  trust  and  confidence,  which  renders  it  the 
duty  of  the  party  committing  the  fraud  to  disclose  the 
truth  to  the  other.  {Farwell  v.  Great  Western  TeL  Co.  161 
111.  522).  There  is  nothing  here  to  establish  the  fact, 
that  any  of  these  beneficiaries  were  guilty  of  larches  after 
their  discovery  of  the  improper  conduct  of  the  trustee. 
Laches  cannot  be  here  pleaded  against  any  equitable  right 
of  the  college  or  against  the  board  of  extension,  because 
they  are  not  asking  that  they  be  put  into  possession  of 
the  fund,  but  that  it  be  secured.     The  lapse  of  time  is 
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no  bar  or  evidence  of  laches  ag^ainst  them,  because  as  re- 
mainder-men they  had  not  come  into  possession  at  the 
time  of  the  "wrongful  investment  and  continuance  of  the 
same.     {Bennett  v.  Colley,  5  Sim.  181). 

Our  conclusion  is  that  John  Penn,  trustee,  the  com- 
plainant in  the  cross-bill  below,  and  one  of  the  appel- 
lants here,  and  the  beneficiaries  in  the  trust  which  he 
represents,  are  entitled  to  the  relief  prayed  for  in  the 
cross-bill. 

Accordingly,  the  judgment  of  the  Appellate  Court  and 
the  decree  of  the  circuit  court  are  reversed,  and  the  cause 
is  remanded  to  the  circuit  court  with  instructions  to  pro- 
ceed in  accordance  with  the  views  herein  expressed. 

Reversed  and  remanded. 


i^^j  Robert  C.  Lambe  et  al. 

"no'  V. 


0.  O.  Drayton  et  al 
Opinion  JOed  October  f5, 1899. 

1.  Wills — devise  construed  as  passing  fee  simple  titU.  A  devise  of 
real  estate  to  a  specified  person,  her  "heir"  and  assigns,  is  equiva- 
lent to  a  gift  to  such  person,  her  heirs  and  assigns,  and  amounts 
to  a  devise  of  the  title  in  fee. 

2.  Same— /cc  simple  devise  cannot  he  reduced  by  knbendum  clause.  A 
fee  simple  title  to  land  granted  by  a  devise  to  the  testator's  wife, 
her  heirs  and  assigns,  is  not  limited  and  reduced  to  a  life  estate  by 
a  subsequent  habendum  clause  "to  have  and  to  hold  the  said  real 
estate  to  my  said  wife  her  lifetime." 

3.  Same — effect  of  section  IS  of  Conveyance  att  upon  the  constrwUion  of 
wills.  The  right  to  look  to  qualifying  words  in  wills  or  conveyances 
with  a  view  to  determining  whether  a  less  estate  than  a  fee  was 
intended  to  be  passed,  exists,  under  section  13  of  the  Conveyance 
act,  (Rev.  Stat.  1874,  p.  275,)  when  words  of  inheritance  are  not 
used,  but  not  if  they  are. 

4.  Same — immhid^r  over  after  fee  simple  devise  is  void.  A  remainder 
over  attempted  to  be  gfiven  to  children  after  the  fee  simple  title 
has  been  given  to  the  widow  by  a  preceding  clause  in  the  will  is 
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void  because  of  the  preceding"  fee,  and  void  by  way  of  executory 
devise  because  of  the  power  of  disposition  given  the  first  taker. 

6.  ReaIi'  property— poicer  of  alienation  is  incident  to  fee  simple  title. 
The  power  to  sell  or  otherwise  dispose  of  land  is  involved  in  the 
grant  of  a  fee  simple  title.  » 

Cartwright,  C.  J.,  and  Wilkin,  J.,  dissenting^. 

Writ  of  Error  to  the  Circuit  Court  of  Clinton  county; 
the  Hon.  A.  S.  Wildermat^,  Judge,  presiding. 

On  the  16th  day  of  January,  1890,  Robert  J.  Drayton 
died  testate.     His  will  is  as  follows: 

**Fir8t — I  give  and  bequeath  to  my  dear  wife,  Margaret 
Ann  Drayton,  her  heir  and  assigns,  all  my  real  estate  pos- 
sessed by  me  at  my  death,  together  with  all  the  heredita- 
ments and  appurtenances  thereto  belonging  or  in  anywise 
appertaining,  to  have  and  to  hold  the  said  real  estate  to 
my  said  wife,  Margaret  Ann  Drayton,  her  lifetime. 

'^Second — I  give  and  bequeath  to  my  wife,  Margaret 
Ann  Drayton,  all  my  personal  estate,  goods  and  chattels, 
of  what  nature  and  kind  soever. 

"jTAird — ^At  my  wife's  death  I  hereby  direct  my  execu- 
tors below  named,  to  have  my  property,  real  z^nd  per- 
sonal,— I  mean  what  is  left  at  my  wife's  death, — divided 
equally  and  share  and  share  alike,  between  my  three 
children  or  their  legal  heirs,  James  R.  Drayton,  Charles 
O.  Drayton  and  Harriet  B.  Drayton,  with  this  understand- 
ing: that  any  amount  of  money  or  other  property  received 
by  any  of  my  children,  or  paid  by  me  for  their  benefit 
previous  to  my  death,  shall  be  deducted  from  their  re- 
si)ective  part  of  my  estate." 

Margaret  Ann  Drayton  survived  the  testator  and  is 
still  living. 

The  plaintiffs  in  error  contended  that  James  R.  Dray- 
ton, mentioned  in  the  third  clause  of  the  said  will,  under 
the  proper  construction  of  the  will,  became  seized  of  an 
undivided  one-third  part  of  the  real  estate  belonging  to 
the  testator,  subject  to  the  life  estate  of  the  widow,  and 
that  they  had  acquired  such  alleged  interest  of  the  said 


Digitized  by 


Google 


112  Lam6e  v.  Drayton.  [182  01. 

James  R.  Drayton  in  said  lands.  They  filed  a  bill  in  chan- 
cery for  partition,  and  for  other  relief  not  necessary  to  be 
adverted  to  in  the  view  taken  of  the  case  in  the  opinion. 
The  circuit  court  construed  the  will  to  vest  the  title  in 
fee  simple  absolute  in  the  said  Margaret  Ann  Drayton, 
and  therefore  dismissed  the  bill.  This  is  a  writ  of  error 
to  bring  the  decree  of  the  circuit  court  into  review  in 
this  court. 

M.  P.  Murray,  for  plaintiffs  in  error. 

John  G.  Irwin,  for  defendants  in  error. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court:  • 

In  the  first  clause  of  the  will  the  gift  is  to  "Mary  Ann 
Drayton,  her  heir  and  assigns."  The  word  "heir'*  here 
has  the  same  meaning  as  though  it  were  "heirs."  It  mat- 
ters not  that  the  devise  expresses  "heir"  in  the  singular, 
"while  the  statute  heirs  in  the  given  instance  are  in  the 
plural;  for  *heir'  is  a  collective  term,  and  may  stand  for 
any  number  of  persons  who  happen  to  fulfill  the  de- 
scription." (Schouler  on  Wills,  sec.  548).  Therefore,  by 
the  first  clause  of  the  will,  the  language  of  the  testator 
must  be  regarded  as  though  it  were  as  follows:  "I  be- 
queath to  my  dear  wife,  Mary  Ann  Drayton,  her  heirs 
and  assigns,  all  my  real  estate,"  etc.  The  gift  and  be- 
quest of  the  real  estate  to  Mary  Ann  Drayton,  her  heirs 
and  assigns,  amounted  to  a  devise  of  the  title  in  fee. 
"The  usual  form  of  creating  an  estate  in  fee  simple  is  by 
giving  the  property  to  the  devisee,  his  heirs  and  assigns 
forever,  but  to  him  and  his  heirs  is  all  that  is  technically 
required."  (2  Redfield  on  Wills,  p.  326;  Wolfer  v.  Hemmer, 
144  111.  554). 

The  question  arises  whether  the  devise  to  "Mary  Ann 
Drayton,  her  heirs  and  assigns,"  is  any  the  less  a  devise 
of  the  title  in  fee  because  of  the  use  of  the  following 
words:  "to  have  and  to  hold  the  said  real  estate  to  my 
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said  wife,  Mary  Ann  Drayton,  her  lifetime."  It  is  con- 
tended by  plaintiffs  in  error,  and,  at  first  blush,  would 
appear  to  be  the  natural  construction,  that  the  use  of  the 
words  last  above  quoted  limited  the  estate  of  Mary  Ann 
Drayton,  as  given  by  the  will,  to  a  mere  life  estate.  It 
cannot  be  said,  however,  that  the  use  of  the  qualifying 
words  after  the  devise  of  the  title  in  fee  had  the  effect  of 
thus  reducing  and  limiting  the  character  of  the  estate. 

The  words:  "to  have  and  to  hold  the  said  real  estate 
to  my  said  wife,  Mary  Ann  Drayton,  her  lifetime,"  are 
the  same  words  which  constitute  the  ordinary  "hdbendum 
and  tenendum'^  clause  in  a  deed.  The  object  of  such  a 
clause  in  a  deed  is  to  state  the  character  of  the  grantee's 
estate.  But  "so  unimportant  is  the  habendum,  that,  if  it 
is  hopelessly  repugnant  to  the  limitations  appearing  in 
the  premises,  it  will  be  ineffectual  to  control  the  terms 
of  the  premises."  (5  Am.  &  Eng.  Ency.  of  Law,  pp.  456, 
457,  and  cases  in  notes). 

Washburn,  in  his  work  on  Real  Property,  (vol.  3, — 
5th  ed. — marg.  pp.  643,  644),  says:  "If,  however,  there 
is  a  clear  repugnance  between  the  nature  of  the  estate 
granted  and  that  limited  in  the  habendum^  the  latter 
yields  to  the  former.  *  *  *  If,  therefore,  the  grant 
be  to  A  and  his  heirs,  habendum  to  him  for  years  or  for 
lifetime,  the  restrictive  clause  is  void,  because  it  contra- 
dicts and  defeats  the  grant."  In  Tyler  v.  Moore,  42  Pa.  St. 
376,  Mr.  Justice  Strong,  delivering  the  opinion  of  the 
court,  says:  "The  purpose  of  the  habendum  is  to  define 
precisely  the  extent  of  the  interest  granted.  It  may 
lessen,  enlarge,  explain  or  qualify  the  interest  described 
in  the  premises,  but  it  must  not  be  totally  repugnant  to 
it-  ♦  *  *  Still  it  is  true,  that,  if  the  habendum  be  ab- 
solutely repugnant  to  the  premises,  if  it  cannot  be  recon- 
ciled with  them  so  that  full  effect  can  be  given  to  both, 
it  must  give  way,  and  the  premises  must  stand.  Thus, 
if  there  be  a  grant  to  one  and  his  heirs,  habendum  to  him 
for  life,  there  is  an  irreconcilable  contradiction,  for  it 
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cannot  be  an  estate  for  life,  and  at  the  same  time  an  es- 
tate in  fee  simple;  either  the  word  *heirs'  in  the  premises 
must  be  stricken  out,  or  effect  must  be  denied  to  the  Aa- 
bendum.*'  {Flagg  v.  Fames,  40  Vt.  23;  Nightingale  v.  Hidden^ 
7  R.  I.  118;  Walters  v.  Breden,  70  Pa.  St.  2^7). 

If  the  rule  of  construction  thus  announced  be  applied 
to  the  language  of  the  first  clause  in  the  will  of  Robert 
J.  Drayton,  it  will  appear  that  there  is  a  clear  repug- 
nance or  irreconcilable  contradiction  between  the  grant- 
ing clause  and  the  qualifying  clause,  or,  in  other  words, 
between  the  premises  and  the  habendum.  When  the  real 
estate  is  given  to  Mrs.  Drayton,  her  "heirs  and  assigns," 
and  she  thereby  takes  a  fee  simple  title,  it  would  be  a 
violation  of  the  above  rule  of  construction  to  hold  that 
the  qualifying  words  in  the  clause  limited  and  reduced 
her  title  to  a  mere  life  estate.  Her  estate  could  not  be  an 
estate  in  fee  simple,  and,  at  the  same  time,  an  estate  for 
life.  The  two  interests  are  contradictory  of  each  other; 
and,  therefore,  the  qualifying  clause,  which  seeks  to  give 
her  a  mere  life  estate,  must  give  way,  and  the  clause, 
giving  her  a  fee  simple  title,  must  stand.  It  follows  that 
the  first  clause  of  the  will  must  be  construed  as  though 
the  words:  "to  have  and  to  hold  the  said  real  estate  to 
my  said  wife,  Mary  Ann  Drayton,  her  lifetime,"  were  left 
out;  and  the  whole  of  the  first  clause  must  be  construed 
as  giving  to  her  a  fee  simple  title  in  the  real  estate. 

It  is  claimed,  however,  that  the  rule  thus  announced, 
to  the  effect  that  the  h^endum  clause  must  give  way 
when  it  is  repugnant  to  the  granting  clause,  applies  only 
to  deeds,  and  not  to  wills,  which  is  undoubtedly  true  as 
a  general  rule.  It  is  said  that  wills  must  be  so  construed 
as  to  effectuate  the  intention  of  the  testator,  and,  that, 
by  the  first  clause  of  the  will,  Robert  J.  Drayton's  evident 
intention  was  to  give  his  wife  only  a  life  estate.  There 
is  much  force  in  this  suggestion,  but,  under  the  doctrine 
laid  down  in  Wolfer  v.  Hemmer,  supra^  it  cannot  prevail. 
Section  13  of  the  Illinois  act  in  regard  to  conveyances 
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provides  as  follows:  "Every  estate  in  lands,  which  shall 
be  granted,  conveyed,  or  devised,  although  other  words 
heretofore  necessary  to  transfer  an  estate  of  inheritance 
be  not  added,  shall  be  deemed  a  fee  simple  estate  of  in- 
heritance, if  a  less  estate  be  not  limited  by  express  words, 
or  do  not  appear  to  have  been  granted,  conveyed,  or  de- 
vised by  construction  or  operation  of  law." 

It  will  be  observed  that  section  13,  by  the  use  of  the 
word,  "devised,"  was  intended  to  apply  to  estates  passing 
by  wills,  as  well  as  to  estates  passing  by  deeds.  That 
section  was  construed  in  Wolfer  v.  Hemmer,  supra.  It  was 
there  held,  that  the  court  can  only  inquire  whether  an 
estate  less  than  the  fee  is  limited  by  express  words,  or 
granted,  conveyed,  or  devised  by  construction  or  opera- 
tion of  law,  where  words  theretofore  necessary  to  transfer 
an  estate  of  inheritance  are  not  used.  Where  an  estate 
is  devised  to  A  without  the  use  of  the  words,  "heirs  and 
assigns,"  A  will  take  a  fee  simple  estate  of  inheritance, 
unless  the  will  or  instrument  of  conveyance  reduces  the 
estate  to  an  estate  less  than  a  fee  by  express  words,  or 
by  construction  or  operation  of  law.  But,  as  was  held 
in  Wolfer  v.  Hemmer,  supra,  where  the  essential  words  to 
pass  an  estate  of  inheritance,  such  as  "his"  or  "her  heirs 
and  assigns,"  are  used,  the  above  section  has  no  applica- 
tion. So,  here,  if  the  words  of  the  first  clause  of  the  will 
of  Robert  J.  Drayton  had  been:  "I  give  and  bequeath  to 
my  dear  wife,  Mary  Ann  Drayton,  all  my  real  estate," 
etc.,  she  would,  by  those  words  standing  alone,  and  un- 
accompanied by  the  words,  "her  heirs  and  assigns,"  have 
taken  a  fee  simple  title;  but  such  title,  where  the  words 
expressing  a  gift  to  her  alone  and  not  to  her  and  her  heirs, 
are  followed  by  the  words,  "to  have  and  to  hold  the  said 
real  estate  to  my  said  wife,  Mary  Ann  Drayton,  her  life- 
time," would  be  reduced  to  a  less  estate,  to- wit,  a  life 
estate.  But,  inasmuch  as  words  of  inheritance  are  here 
used,  a  less  estate  is  not  limited  by  the  qualifying  words. 
In  other  words,  the  right  to  look  to  qualifying  words  in 
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wills  or  conveyances  with  a  view  of  determining  whether 
a  less  estate  than  a  fee  was  intended  to  be  passed,  de- 
pends upon  whether  the  grant  or  devise  is  to  A  alone,  or 
to  A,  his  heirs  and  assigns;  in  the  former  case,  the  estate 
may  be  limited  by  express  words,  or  by  construction,  but, 
in  the  latter  case,  such  limitation  cannot  be  shown. 

The  rule,  as  above  announced,  furnishes  a  proper  ex- 
planation of  many  of  the  cases,  which  seem  otherwise  to 
be  in  conflict.  Thus,  in  Ducker  v.  Bumliam,  146  111.  9,  the 
devise  was  to  the  wife,  Jennette  Ducker,  without  the  use 
of  the  words,  "her  heirs  and  assigns,"  and  there  the  in- 
terest, upon  a  construction  of  all  the  language  of  the 
will,  was  held  to  be  a  mere  life  estate,  and  not  an  estate 
in  fee,  although  the  granting  words  to  Jennette  Ducker, 
considered  by  themselves  and  without  being  construed  in 
connection  with  the  balance  of  the  will,  would  have  given 
her  a  fee  simple  title. 

It  being  settled  then,  that  the  interest,  taken  by  Mary 
Ann  Drayton  by  the  first  clause  of  Robert  J.  Drayton's 
will,  was  a  fee  simple  title,  the  further  question  arises, 
whether  the  three  children  of  the  testator  took  any  in- 
terest in  the  real  estate  under  the  third  clause  of  the  will. 
That  clause  provides  as  follows:  "At  my  wife's  death,  I 
hereby  direct  my  executors  below  named  to  have  my 
property,  real  and  personal — I  mean  what  is  left  at  my 
wife's  death — divided  equally,  and  share  and  share  alike, 
between  my  three  children,"  etc.  It  is  clear  that,  inas- 
much as  the  widow  took  a  fee  simple  estate  by  the  first 
clause,  the  estate  over  sought  to  be  given  to  the  children 
by  the  third  clause,  i*ras  void  as  being  inconsistent  with 
the  gift  in  the  first  clause.  The  devise  of  an  estate  in 
fee  carries  with  it  the  power  of  alienation;  and  "when 
the  first  devisee  has  the  absolute  right  to  dispose  of  the 
property  in  his  own  unlimited  discretion,  and  not  a  mere 
power  of  appointment  among  certain  specified  persons 
or  classes,  an  estate  over  is  void,  as  being  inconsistent 
with  the  first  gift."  {Wolfer  v.  ITemmer,  supra).   In  4  Kent's 
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Com.  p.  270,  the  author  says:  "If,  therefore,  there  be  an 
absolute  power  of  disposition  given  by  the  will  to  the 
first  taker,  *  *  ♦  the  remainder  over  *  *  *  is 
void  as  a  remainder  because  of  the  preceding"  fee;  it  is 
void  by  way  of  executory  devise,  because  the  limitation 
is  inconsistent  with  the  absolute  estate  or  power  of  dis- 
position expressly  g'iven,  or  necessarily  implied  by  the 
will.  A  valid  executory  devise  cannot  subsist  under  an 
absolute  power  of  disposition  in  the  first  taker."  {Wolfer 
V.  Eemmer^  supra). 

So,  here,  the  remainder  over  to  the  children,  attempted 
to  be  given  by  the  third  clause  of  the  will,  was  void,  be- 
cause, by  the  first  clause,  the  preceding  fee  had  been 
given  to  the  widow,  Mrs.  Drayton;  and  as  the  fee  simple 
title,  which  had  been  given  to  her,  included  and  involved 
the  absolute  power  of  disposition,  the  remainder  in  the 
third  clause  was  void  by  way  of  executory  devise.  The 
limitation  in  the  third  clause  is  inconsistent  with  the 
power  of  disposition  necessarily  implied  in  the  devise 
granted  in  the  first  clause.  Of  course,  where  the  preced- 
ing" gift  or  devise  is  not  of  the  fee,  but  of  the  life  estate,  or 
of  such  a  fee  without  the  use  of  the  word  "heirs"  as  may 
be  construed,  by  looking  into  the  balance  of  the  will,  to 
be  reduced  to  a  life  estate,  the  power  of  disposition  may 
exist  in  the  first  taker,  and  a  remainder  may  be  limited 
after  the  termination  of  the  life  estate.  (In  re  Estate  of 
Cashman,  134  111.  88;  Kaufman  v.  Breckinridge^  117  id.  305). 

In  other  words,  the  power  of  disposition  in  the  first 
taker  depends  upon  the  nature  of  his  estate,  whether  it 
is  expressly  or  by  construction  a  life  estate,  or  whether 
it  is  a  fee  simple  title  granted  by  words  of  inheritance, 
and  involving"  expressly  or  impliedly  the  absolute  power 
of  disposition.  In  Welsch  v.  Belleville  Savings  Bank,  94  111. 
191,  the  distinction  here  indicated  is  noticed  and  pointed 
out;  we  there  said  (p.  203):  "We  fully  recognize  the  doc- 
trine, that,  where  by  the  terms  of  the  will  there  is  given 
to  one  an  unlimited  power  of  selling  or  otherwise  dispos- 
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ing  of  an  estate  in  such  manner  as  the  devisee  may  think 
fit,  a  limitation  over  is  inoperative  and  void  by  reason 
of  its  repugnance  to  the  principal  devise.  *  *  *  But 
this  doctrine  has  no  application  to  a  case  where  a  life 
estate  has  been  given  to  the  first  taker  in  express  terms. 
Redfield,  in  his  work  on  Wills,  expressly  lays  it  down, 
that  *a  power  of  sale  attached  to  a  life  estate  will  not 
have  the  effect  to  enlarge  it  into  a  fee.'"  The  same  doc- 
trine was  announced  in  Walker  v.  Pritchard,  121  111.  221; 
Ducker  v.  Bumham,  supra;  Henderson  v.  Blackburn^  104  111. 
227;  Hamlin  v.  United  States  Express  Co,  107  id.  443;  Skinner 
V.  McDowell,  169  id.  365. 

It  is  true  that  the  will  of  Robert  J.  Drayton  did  not 
expressly  confer  upon  Mrs.  Drayton,  the  first  taker,  the 
power  of  selling  or  otherwise  disposing  of  the  estate  as 
she  might  see  fit,  but  such  power  was  involved  in  th^ 
fee  simple  title  granted  to  her.  If  the  estate  granted 
to  her  had  been  a  life  estate,  the  power  of  disposition 
vested  in  her,  so  far  as  it  was  exercised  before  her  death, 
would  not  have  prevented  the  remainder  in  the  property 
then  undisposed  of  from  passing  to  the  children  under 
the  third  clause  of  the  will.  Indeed,  in  such  case,  the 
interests  of  the  children  would  have  been  vested  remain- 
ders, subject  to  the  life  estate  of  the  widow,  and  subject 
to  her  power  of  disposition,  and  would  have  so  vested 
at  the  death  of  the  testator.  But  no  such  remainders 
vested,  or  could  vest  in  this  case,  by  reason  of  the  fact 
that  the  widow  took  under  the  first  clause  the  fee  simple 
title  granted  by  words  of  inheritance,  that  is  to  say, 
granted  or  devised  to  her  and  her  heirs. 

For  the  reasons  above  stated,  we  are  of  the  opinion 
that  the  circuit  court  correctly  construed  the  will  as 
vesting  the  title  in  fee  simple  in  Mary  Ann  Drayton,  and 
properly  dismissed  the  bill.  Accordingly,  the  decree  of 
the  circuit  court  is  affirmed.  ^^^^^  ^^^^^ 

Cartwright,  C.  J.,  and  Wilkin,  J.,  dissenting. 
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The  Township  Board  of  Education  et  al. 

V. 

John  Carolan  et  al 

Opinion  filed  October  IS,  1899. 

1.  Schools— (oumsTup  hoard  cannot  buy  school  site  without  authority 
of  vote  of  electors.  A  township  board  of  education  has  no  power  to 
purchase  a  site  for  a  high  school  without  authority  given  by  a  vote 
of  the  township.     (Greenwood  v.  Omelichn  175  III.  526,  followed.) 

2.  Same— what  action  hy  electors  wUl  ratify  hoard^s  wnauthorized  pur- 
chase of  site.  The  unauthorized  purchase  by  a  township  board  of 
education  of  the  site  for  a  high  school  is  ratified  where  the  electors 
vote,  at  an  election  called  for  that  purpose,  to  build  a  school  house 
upon  the  site  so  purchased  and  to  issue  bonds  for  that  purpose. 

3.  Same — memhers  of  board  not  entitled  to  special  notice  of  a  regular 
meeting.  That  members  of  the  board  of  education  were  not  notified 
of  the  meeting  at  which  an  election  was  called  to  vote  upon  a  propo- 
sition to  build  a  school  house  and  issue  bonds  in  payment  of  it,  does 
not  invalidate  the  election,  where  the  meeting  was  a  stated  one, 
provided  for  by  a  regular  order. 

4.  Same — one  polling  place  is  all  that  statute  requires  for  an  election  to 
build  totonship  high  school.  But  one  polling  place  need  be  fixed  in 
a  high  school  district  for  an  election  to  determine  whether  a  new 
school  building  shall  be  constructed  and  bonds  issued  in  payment. 

5.  Same— lo^n  notices  of  an  election  are  not  invalid.    The  notices  of 
an  election  to  determine  whether  a  high  school  building  shall  be 
erected  and  bonds  issued  therefor  are  not  invalid  because  two  of 
the  members  of  the  board  sign  as  president  and  secretary,  respec- . 
tively,  instead  of  as  individual  school  directors. 

Magruder,  J.,  dissenting. 

Carolan  v.  Town^ip  Board  of  Education,  81  111.  App.  359,  reversed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Lake  county;  the  Hon.  Charles  H.  Donnelly, 
Judge,  presiding. 

BowEN  W.  Schumacher,  and  Monk  &  Elliott,  for 
appellants. 

D.  H.  PiNNEY,  for  appellees. 
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Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

The  appellees,  John  Carolan  and  many  others,  resi- 
dents and  tax-payers  of  high  school  township  43,  in  Lake 
county,  filed  their  bill  in  equity  in  the  circuit  court  of 
said  county  to  enjoin  the  board  of  education  of  said 
township  from  issuing  its  bonds  with  which  to  pay  for 
the  erection  of  a  high  school  building,  in  pursuance  of 
a  vote  of  the  electors  of  said  township.  A  temporary 
injunction  was  granted,  but  on  the  hearing  the  circuit 
court  dissolved  the  injunction  and  dismissed  the  bill  for 
want  of  equity.  On  appeal  by  the  complainants  to  the 
Appellate  Court  the  decree  was  reversed  and  the  cause 
remanded,  with  directions  to  enter  a  decree  making  the 
injunction  perpetual,  as  prayed  in  the  bill. 

The  high  school  township  was  organized,  in  pursuance 
of  a  vote  of  the  electors,  in  1889,  and  a  board  of  educa- 
tion was  then  elected,  which  board  established  a  high 
school  at  Highland  Park, — a  city  containing  more  than 
one-half  of  the  population  and  situated  on.  the  shore  of 
Lake  Michigan  and  on  the  east  side  of  the  township, — 
which  school  has  since  been  maintained  in  rented  rooms, 
which  have  become  inadequate  and  inappropriate  for  the 
purpose.  The  village  of  Port  Sheridan  lies  near  High- 
land Park  on  the  north,  and  the  rest  of  the  township 
consists  mostly  of  farms  and  is  less  thickly  settled.  The 
township  contains  about  thirty  square  miles  of  territory, 
and  the  inhabitants  of  its  western  part  seem  to  have 
been  opposed  to  the  permanent  establishment  of  the 
high  school,  at  least  at  Highland  Park.  The  high  school 
township  embraced  two  political  townships, — the  west- 
em,  called  West  Deerfield,  containing  eighteen  square 
miles  and  upwards  of  two  hundred  legal  voters;  the  other 
called  East  Deerfield,  which  included  Highland  Park  and 
Fort  Sheridan,  and  containing  upwards  of  six  hundred 
legal  voters.  For  general  elections  there  were  three 
polling  places, — one  in  West  Deerfield  and  two  in  East 
Deerfield.    Two  members  of  the  board  of  education  were 
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g-enerally  elected  from  West  Deerfield  and  the  other  three 
from  East  Deerfield,  and,  for  some  reason,  the  two  from 
West  Deerfield  rarely  attended  the  meetings  of  the  board. 
In  1896  the  board  purchased  lot  8,  in  block  35,  in  High- 
land Park,  for  a  site  for  a  high  school  building,  for  the 
price  of  f 2750,  and  from  taxes  levied  and  collected  for 
the  purpose  paid  for  it,  and  caused  it  to  be  conveyed  to 
the  trustees  of  schools  of  township  43  for  the  use  of  the 
township  high  school.  This  purchase  was  not  authorized 
by  any  vote  of  the  electors  of  the  township.  In  July,  1897, 
at  one  of  the  regular  meetings  of  the  board,  the  three 
members  only  from  East  Deerfield  being  present,  a  reso- 
lution was  adopted  calling  a  special  election,  to  be  held 
August  21, 1897,  for  the  electors  to  vote  upon  two  propo- 
sitions submitted,  viz.,  for  or  against  authorizing  the 
board  of  education  to  erect  a  high  school  building  upon 
said  lot  8,  and  for  or  against  issuing  the' bonds  of  the 
township,  to  the  amount  of  $30,000,  with  which  to  pay  for 
said  building.  In  pursuance  of  the  resolution  and  notice 
the  election  was  held  at  the  time  specified,  from  one 
o'clock  to  seven  o'clock  P.  M.,  at  the  Young  Men's  Club 
building  in  Highland  Park,  and  both  propositions  were 
carried  by  a  vote  of  two  hundred  and  forty  for  and  thirty- 
five  against. 

The  principal  grounds  on  which  it  is  claimed  the  in- 
junction should  be  granted  and  the  issuing  of  the  bonds 
enjoined  are:  First,  that  the  board  of  education  had  no 
power  to  purchase  the  site  for  the  school  house  without 
a  vote  therefor  by  the  electors  of  the  township,  and  that 
therefore  the  subsequent  calling  and  holding  of  the  elec- 
tion to  authorize  the  board  to  erect  the  building  on  the 
lot  in  question  and  to  issue  bonds  to  pay  for  it  were  ille- 
gal and  void  acts;  and  in  this  connection  the  position 
of  appellants  is  controverted,  that  the  vote  to  erect  the 
building  on  said  lot  so  purchased  was  a  ratification  of 
the  purchase;  second,  it  is  contended  that  the  election 
was  not  legally  called,  because  the  two  members  from 
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West  Deerfield  were  not  present  and  had  no  notice  of  the 
meeting;  third,  it  is  claimed  the  election  was  irregular 
and  void  because  called  and  held  at  only  one  polling 
place  remote  from  large  numbers  of  the  electors,  and 
that  the  polls  were  not  open  for  a  sufficient  length  of 
time;  fourth,  that  there  were  not  a  sufficient  number  of 
notices  of  the  election  posted;  that  they  were  not  posted 
in  public  places,  and  did  not  remain,  but  disappeared  a 
few  days  after  they  were  posted,  and  that  they  were  not 
properly  signed. 

As  to  the  first  point  made,  it  was  decided  by  this  court 
in  Oreenwood  v.  Gmelich,  175  111.  526,  that  a  township  board 
of  education  has  no  power  to  purchase  a  site  for  a  high 
school  without  authority  given  by  a  vote  of  the  electors 
of  the  township;  that  their  power  in  such  a  matter  is  the 
same  as  that  of  school  directors  to  purchase  a  site  for  a 
district  school,  who  are  prohibited  by  the  statute  from 
making  such  a  purchase  without  a  vote  of  the  people  at 
an  election  called  and  conducted  as  required  by  the  stat- 
ute. Counsel  for  appellants  have  endeavored  to  distin- 
guish that  case  from  this,  but  we  are  unable  to  see  any 
reason  why  the  principle  announced  in  that  case  is  not 
equally  applicable  here.  The  question  must  be  regarded 
as  settled  by  the  case  cited. 

A  more  serious  question  remains,  and  that  is  the  al- 
leged ratification,  by  vote  of  the  people  cast  at  the  elec- 
tion held  August  21,  1897,  of  the  unauthorized  purchase 
by  the  board  of  said  school  house  site.  The  site  had  been 
purchased  and  paid  for  by  the  board  from  the  taxes  levied 
and  collected  for  the  purpose,  and  the  title  had  vested, 
by  the  conveyance,  in  the  proper  authorities.  If  the  peo- 
ple had  the  authority,  as  they  certainly  did  have,  to  au- 
thorize the  board  to  purchase  the  lot,  they  had  the  power 
to  ratify  the  purchase  made  without  authority,  after  such 
purchase  was  made.  They  were  not  bound  to  do  so,  and 
could  have  repudiated  the  purchase  by  voting  down  the 
proposition  to  build  the  house  on  that  site.  So,  too,  they 
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could  ratify  it,  and  we  are  of  the  opinion  that  they  did 
so  if  the  election  in  question  was  otherwise  valid.  It  is 
to  be  remembered  that  one  of  the  propositions  voted  on 
and  carried  was  to  build  on  this  site,  particularly  describ- 
ing the  lot.  It  is  difficult  to  see  what  more  the  people 
of  the  township  could  have  done  to  ratify  the  purchase 
which  had  already  been  made  with  their  money,  than  to 
vote  for  and  adopt  this  proposition.  There  is  nothing  in 
the  record  to  show  that  any  other  site  was,  or  had  been, 
proposed  for  submission,  and^the  vote  was  not  illegal 
or  nugatory  because  confined  to  that  site.  It  might  well 
be  that  in  many  cases  only  one  site  would  be  proposed 
or  desired  by  any  one,  and  such  may  have  been  the  case 
here,  so  far  as  the  record  discloses.  Had  the  site  not  been 
previously  purchased  it  would  have  been  competent  to 
submit  the  propositions  to  purchase  it,  to  build  a  school 
house  upon  it  and  to  issue  the  bonds,  all  at  the  same 
election.  {People  v.  Sisson,  98  111.  S&5,)  By  the  action  taken, 
the  effect  in  this  case  was  substantially  the  same  as  if 
those  propositions  had  been  submitted  to  and  adopted  by 
the  people  at  one  election.  (See  Leighton  v.  Ossipee  School 
District,  66  N.  H.  548;  31  Atl.  Rep.  899.)  Municipal  corpo- 
rations may  ratify  the  unauthorized  contracts  of  their 
agents  or  officers  within  their  corporate  powers.  Town  of 
Bruce  v.  Dickey,  116  111.  527. 

As  to  the^  secoild  point,  no  notice  to  the  members  of 
the  board  of  the  meeting  at  which  the  election  was  called 
appears  to  have  been  necessary.  It  appears  that  the 
meeting  was  a  regular  and  stated  meeting  of  the  board, 
previously  provided  for  by  a  regular  order. 

Third — It  is  strenuously  insisted  that  the  election 
should  have  been  held  at  the  three  polling  places  which 
had  been  provided  for  in  the  three  precincts  for  the  hold- 
ing of  general  elections.  Section  41  of  article  3  of  the 
School  law  provides:  "For  the  purpose  of  building  a 
school  house,  supporting  the  school  and  paying  other 
necessary  expenses  the  township  shall  be  regarded  as  a 
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school  district,  and  the  township  board  of  education  shall 
have  the  power  and  discharge  the  duties  of  directors  for 
such  district  in  all  respects."  Section  31  provides  that 
it  shall  not  be  lawful  for^the  directors  to  purchase  or 
locate  a  school  house  site  without  a  vote  of  the  people 
at  an  election  called  and  conducted  as  required  by  sec- 
tion 4  of  article  ^9  of  the  act.  Section  8  of  article  5  pro- 
vides: "Notices  of  all  elections  in  organized  districts 
shall  be  given  by  the  directors  at  least  ten  days  previous 
to  the  day  of  said  election.  Said  notices  shall  be  posted 
in  at  least  three  of  the  most  public  places  in  the  district, 
and  shall  specify  the  place  where  such  election  is  to  be 
held,  the  time  of  opening  and  closing  of  the  polls  and 
the  question  or  questions  to  be  voted  on."  And  section  4 
of  article  9  provides:  "Whenever  it  is  desired  to  hold 
an  election  for  the  purpose  of  borrowing  money,  as  pro- 
vided for  in  this  article  of  this  act,  the  directors  *  *  ♦ 
shall  give  at  least  ten  days'  notice  of  the  holding  of  such 
election,  by  posting  notices  in  at  least  three  of  the  most 
public  places  in  such  district.  Such  notices  shall  specify, 
the  place  where  such  election  is  to  be  held,  the  time  of 
opening  and  closing  the  polls  and  the  question  or  propo- 
sition to  be  voted  upon,"  (prescribing  a  form  of  notice 
and  indicating  but  one  polling  place).  •  Other  provisions 
of  the  statute  requiring  more  than  one  polling  place  are 
not  applicable  to  elections  of  this  chslracter. 

We  are  satisfied  that  the  high  school  township,  for 
the  purpose  of  the  election  in  question,  must  be  regarded 
as  a  school  district,  and  that  the  statute  required  only 
one  polling  place,  which  was  to  be  fixed  by  the  board  and 
stated  in  the  notices  which  were  required  to  be  posted 
up  in  three  of  the  most  public  places  ten  days  before  the 
election.  The  board  followed  the  statute,  and  their  ac- 
tion in  doing  so  cannot  be  declared  illegal.  There  is  no 
evidence  of  any  intent  on  their  part  to  prevent  publicity 
or  to  fix  the  polling  place  at  a  time  or  place  to  prevent  a 
full  vote  from  being  cast.     In  fact,  it  appears  that  they 
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caused  many  unoflScial  notices  to  be  posted  up  calling 
attention  to  the  election  and  its  importance.  It  also  ap- 
pears that  all  who  appeared  at  the  polls  had  ample  time 
and  opportunity  to  vote,  and  no  one  was  deprived  of  the 
privilege  of  voting  who  desired  to  exercise  it.  It  may 
be,  and  probably  is,  true  that  in  such  a  district,  greatly 
larger  and  more  populous  than  an  ordinary  school  dis- 
trict, provisions  should  be  made  for  a  more  general  and 
effective  notice  to  the  voters  and  for  more  than  one  poll- 
ing place;  but  that  is  a  matter  of  legislation.  It  seems 
that  the  election  was  held  near  the  center  of  population 
and  where  it  would  be  convenient  to  the  greater  numbe^r 
of  the  voters,  and  that  the  site  selected  was  centrally 
located  to  accommodate  the  greatest  number  of  pupils. 
The  courts  cannot  relieve  against  the  hardship,  if  any 
there  be,  to  those  whose  homes  are  remote  from  such 
center,  where  the  statute  has  been  followed  and  no  fraud 
has  been  shown,  and  where  the  election  has  been  fairly 
called  and  conducted  and  the  voters  desiring  to  vote  have 
not  been  deprived  of  the  opportunity  to  vote. 

The  point  is  made  that  the  notice  should  have  been 
signed  by  the  several  members  of  the  board  according 
to  the  statutory  form  provided  for  signing  by  individual 
directors,  instead  of  being  signed  by  the  corporation,  by 
its  president  and  secretary.  We  think  the  point  unim- 
portant. There  was  a  substantial  compliance  with  the 
statute  in  the  respect  mentioned,  and  the  section  of  the 
statute  referred  to  requires  nothing  more. 

We  cannot  find,  from  the  evidence,  as  it  is  contended 
we  should,  that  the  notices  were  not  sufficiently  posted, 
or  not  posted  in  public  places. 

The  judgment  of  the  Appellate  Court  is  reversed  and 
the  decree  of  the  circuit  court  is  affirmed. 

Judgment  reversed. 

Mr.  Justice  Magruder,  dissenting. 
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Ida  M.  Gogan  et  al. 

182      126'  '^• 

218   HTQl  William  P.  Burdick. 

Opinion  filed  October  19^  1899. 

1.  Dower— to/iat  findings  of  fact  wiU  sustain  a  decree  for  dower. 
Findings  that  the  deceased  died  seized  in  fee  of  specified  real  es- 
tate, leaving  surviving  her  the  petitioner  (her  husband)  and  cer- 
tain heirs,  and  that  the  premises  set  off  to  petitioner  as  his  dower 
are  one-third  part  of  the  property  of  the  deceased,  are  sufficient  to 
justify  a-decree  vesting  the  property  in  petitioner  for  his  dower. 

2.  Same— u?^n  allowance  of  damages  for  detention  of  dower  cannot  be 
sustained.  Damages  for  the  detention  of  dower,  allowed  in  a  decree 
vesting  specified  property  in  the  petitioner  for  his  dower,  cannot 
be  sustained  when  the  decree  contains  no  recital  authorizing  the 
allowance  and  the  evidence  is  not  preserved  in  the  record. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Theodore  Brentano,  Judge,  presiding*. 

Rogers  &  Mahoney,  and  Frederick  A.  Willoughby, 
for  appellants. 

John  A.  Murphey,  Jr.,  and  S.  Laing  Williams,  for 
appellee. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court: 

The  appellee,  William  P.  Burdick,  filed  his  petition 
in  chancery  in  the  superior  court  of  Cook  county,  against 
the  appellants,  Ida  M.  Gogan,  William  H.  Burdick  and 
Burton  E.  Burdick,  the  only  heirs-at-law  of  his  deceased 
wife,  Sarah  M.  Burdick,  seeking  to  recover  his  doWer  in 
the  lands  whereof  his  said  wife  was  seized  of  an  estate 
of  inheritance  during  coverture.  The  petition  was  an- 
swered, and  the  court  decreed  that  the  petitioner  was 
entitled  to  dower  and  appointed  commissioners  to  set  off 
and  allot  the  same  to  him.  The  commissioners  reported 
that  they  had  set  off  lot  94  in  H.  G.  Spafford's  subdivi- 
sion of  the  north-east  quarter  of  the  north-east  quatter 
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of  the  south-east  quarter  of  section  13,  in  township  39, 
north,  range  13,  east  of  the  third  principal  meridian. 
The  court  approved  of  the  report,  and  by  its  final  decree 
vested  said  property  in  the  petitioner  as  his  dower  in 
the  property  of  his  deceased  wife  described  in  the  peti- 
tion and  decree,  and  ordered  a  writ  of  possession  to  put 
him  in  possession  of  said  premises  so  set  off  to  him.  The 
court  further  decreed  that  the  petitioner  recover  dam- 
ages in  the  sum  of  $360  for  detention  of  his  dower  from. 
October,  1897,  to  the  entry  of  said  decree,  and  that  exe- 
cution issue  therefor. 

The  ground  upon  which  a  reversal  is  asked  is  that 
the  decree  is  not  supported  either  by  findings  of  specific 
facts  contained  in  it  or  by  evidence  preserved  in  the  rec- 
ord establishing  such  facts.  The  settled  rule  is,  that  a 
party  in  whose  favor  a  decree  granting  relief  is  rendered 
must  sustain  it  by  specific  facts  which  justify  it,  either 
recited  in  the  decree  as  proved  on  the  hearing  and  found 
by  the  court  or  by  preserving  the  evidence  establishing 
such  facts.  {Marvin  v.  Collins^  98  111.  510.)  In  the  decree 
in  this  case  the  court  found  the  specific  facts  that  Sarah 
M.  Burdick  died  seized  in  fee  of  the  real  estate  therein 
described;  that  she  left  surviving  her  the  said  petitioner, 
her  husband,  and  the  defendants,  her  only  heirs-at-law, 
and  that  the  premises  allotted  and  set  off  to  the  petitioner 
as  his  dower  are  one-third  part  of  the  said  property  of  the 
deceased.  These  facts  are  sufficient  to  justify  the  decree 
vesting  the  said  property  in  the  petitioner  for  his^ dower. 
If  Sarah  M.  Burdick  was  seized  in  fee  at  the  time  of  her 
death  and  petitioner  was  her  husband  and  survived  her, 
she  was  seized  during  the  marriage  of  an  estate  of  inher- 
itance and  he  was  entitled  to  dower.  The  decree,  how- 
ever, adjudges  to  the  petitioner  $360  for  damages,  and 
it  contains  no  recital  which  would  authorize  such  a  de- 
cree. There  was  a  paper  endorsed  as  a  certificate  of 
evidence  and  filed  in  the  superior  court,  but  that  court 
found  that  it  was  never  signed  or  sealed  and  was  improp- 
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erly  filed,  and  it  was  expunged  and  stricken  from  the 
record  and  files,  so  that  there  is  neither  recital  in  the 
decree  nor  evidence  preserved  showing  the  necessary 
facts  to  entitle  petitioner  to  damages.  The  petition  was 
filed  August  25,  1898,  and  the  allowance  went  back  of 
the  demand  made  by  the  commencement  of  the  suit.  Pe- 
titioner would  be  entitled  to  recover  his  damages  from 
the  time  of  his  demand  and  a  refusal  to  assign  reasonable 
.  dower,  but  there  is  no  finding  or  evidence  of  a  demand, 
or  the  date  of  it,  or  what  the  damages,  if  any,  were. 

We  are  unable  to  sustain  the  decree  for  damages.  In 
all  other  respects  the  decree  is  affirmed,  but  as  to  the 
allowance  for  damages  it  is  reversed  and  the  cause  is 
remanded  to  the  superior  court,  with  leave  to  the  peti- 
tioner to  have  a  further  hearing  of  his  claim  for  damages 
if  he  shall  be  so  advised.  Appellants  will  pay  two- thirds 
of  the  costs  in  this  court  and  appellee  one-third. 

Decree  affirmed  in  part. 


Maurice  Weill 

V. 

The  American  Metal  Company. 

Opinion  filed  Odoher  19,  1899. 

1.  TbiaTi— right  of  court  to  direct  verdict  not  taken  away  by  conflict  on 
immaterial  matter.  A  conflict  in  the  evidence  upon  immaterial  mat- 
ter does  not  deprive  the  court  of  the  right  to  take  the  case  from 
the  Jury  by  an  instruction. 

2.  Same — court  need  not  submit  issues  to  jury  not  basedonthe  evidence. 
Whether  the  contract  sued  upon  had  been  abandoned  should  not  be 
submitted  to  the  jury  in  the  absence  of  evidence  of  abandonment. 

3.  SAUEQ—what  a  sufficient  tender  of  goods  sold.  Merchandise  sold 
is  sufficiently  tendered,  to  entitle  the  seller  to  maintain  an  action 
for  breach  of  contract,  where  it  was  shipped  to  the  city  in  which 
the  purchaser  resided  but  was  not  delivered  because  of  his  refusal 
to  pay  the  draft  attached  to  the  bill  of  lading*. 

4.  Same — sufficiency  of  tender  of  goods  is  waived  by  failure  to  otoect  aX 
the  time.    Unless  the  sufficiency  of  the  tender  of  goods  purchased  ia 


Digitized  by 


Google 


Oct  '*}.]  Weill,  v,  American  Metal  Co.  129 

questioned  at  the  time,  the  purchaser  cannot  thereafter  be  heard 
to  object  to  it. 

6.  Same — refusal  of  'purchaser  to  give  shipprng  directions  is  a  refusal 
of  goods.  The  refusal  of  a  purchaser  to  gite  shipping-  directions  for 
the  goods  is  a  refusal  to  accept  them  and  relieves  the  seller  from 
his  obligation  to  forward  them, — especially  where  the  purchaser 
has  an  option  as  to  the  place  of  delivery. 

Weill  V.  American  Metal  Co.  80  111.  App.  408,  affirmed. 

Appeal  from  the  Branch  Appellate  Court  for  the 
Krst  District;— heard  in  that  court  on  appeal  from  the 
Circuit  Court  of  Cook  county;  the  Hon.  R.  W.  Clifford, 
Judge,  presiding. 

Pam,  Donnelly  &  Glennon,  and  M.  J.  Isaacs,  for 
appellant. 

HoYNE,  O'Connor  &  Hoyne,  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

This  was  an  action  of  assumpsit,  brought  by  the  ap- 
pellee, to  recover  damages  for  the  failure  of  appellant 
to  accept  a  certain  quantity  of  lead  and  spelter  which 
appellee  had  sold  appellant.  The  contract  was  estab- 
lished by  the  letters  and  telegrams  of  the  parties  read 
in  evidence  on  the  trial,  from  which  it  appeared  that 
appellee  sold  appellant  eight  cars  of  pig  lead  and  eight 
cars  of  spelter,  to  be  shipped  to  East  St.  Louis  or  Chi- 
cago, at  appellant's  option,  the  lead  at  $3.65  per  one 
hundred  pounds  f.  o.  b.  Chicago  or  $3.60  per  one  hundred 
pounds  f.  o.  b.  East  St.  Louis,  and  the  spelter  at  $4.20 
per  one  hundred  pounds  f.  o.  b.  Chicago  or  $4.15  per  one 
hundred  pounds  f.  o.  b.  East  St.  Louis,  two  cars  each 
of  metal  to  be  shipped  in  each  of  the  months  of  March, 
April,  May  and  June,  1893,  and  payment  to  be  made  by 
payment  of  sight  draft,  with  bill  of  lading  attached.  In 
March  and  April,  1893,  appellee  shipped  appellant  two 
cars  of  pig  lead  and  two  cars  of  spelter,  and  in  May,  1893, 
two  cars  of  pig  lead  and  one  car  of  spelter,  which  were 
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paid  for.  On  May  29,  at  appellant's  request,  it  was 
agreed  that  the  shipment  of  one  of  the  two  cars  of  spelter 
to  be  shipped  in  May  should  be  postponed  until  July, 
and  that  the  shipment  of  the  two  cars  of  spelter  to  be 
shipped  in  June  should  be  postponed  until  August.  In 
June  appellee,  by  the  direction  of  appellant,  shipped  to 
Chicago  the  two  cars  of  lead  to  be  shipped  in  that  month, 
and  on  June  21  appellee  drew  a  sight  draft  on  appellant 
for  $2360.56,  the  amount  of  the  shipment,  and  sent  it, 
with  the  bill  of  lading,  to  Chicago  for  collection.  The 
draft  was  presented  but  payment  refused  unless  appellee 
would  allow  $133.99,  which  appellant  claimed  grew  out 
of  transactions  between  the  parties  prior  to  the  making 
of  the  present  contract.  Appellee  denied  the  claim  and 
refused  to  allow  it.  On  July  17  appellee  wrote  appellant 
for  shipping  directions  for  the  car-load  of  spelter  to  be 
shipped  in  July,  but  no  shipping  directions  were  given. 
On  August  10  appellee  wrote  to  appellant  for  shipping 
directions  for  the  two  cars  of  spelter  to  be  shipped  in 
August,  saying:  "You  are  undoubtedly  aware  that  it  is 
necessary  for  me  to  have  sufficient  time  to  effect  ship- 
ment, and  I  hereby  request  you  to  let  me  have  shipping 
instructions  for  these  two  car-loads  on  or  before  August 
21.  Unless  I  am  on  the  21st  of  August  in  possession  of 
your  shipping  instructions  for  the  said  two  cars  of  spel- 
ter I  shall  infer  that  you  decline  to  take  delivery  of  the 
said  two  car-loads."  To  this  letter  appellant  made  no 
reply.  The  action  was  brought  to  recover  damages  for 
appellant's  failure  to  accept  and  pay  for  the  lead  and 
spelter,  and  on  a  trial  before  a  jury  appellee  secured  a 
verdict  and  judgment  for  $1136,  which  was  affirmed  on 
appeal  to  the  Appellate  Court. 

The  circuit  court  instructed  the  jury  to  find  the  issues 
for  the  plaintiff,  and  the  giving  of  this  instruction  is  the 
first  alleged  error  relied  upon  in  appellant's  argument. 
Where  there  is  evidence  before  the  jury  fairly  tending  to 
prove  or  disprove  any  material  issue  involved  in  a  case, 


Digitized  by 


Google 


(W.  '9JJ  Weill  v.  American  Metal  Co.  131 

it  is  not  within  the  province  of  the  court  to  take  the  case 
from  the  jury  by  an  instruction.  Here,  it  is  claimed  that 
there  was  a  conflict  in  the  evidence  in  regard  to  an  inter- 
view alleged  to  have  occurred  between  Baerwald,  one  of 
plaintiff's  witnesses,  and  appellant,  on  July  10,  1893,  in 
regard  to  the  tender  of  two  cars  of  lead  and  a  demand 
of  payment.  But  conceding  this  to  be  true,  appellant's 
position  is  not  tenable.  The  testimony  of  Baerwald  may 
be  disregarded  entirely  and  the  evidence  stands  uncon- 
tradicted that  the  two  cars  of  lead  were  shipped  to  Chi- 
cago by  appellant's  order;  that  the  lead  arrived;  that 
appellee  made  a  sight  draft  for  the  amount  of  the  lead; 
that  the  draft,  which  was  put  in  evidence,  was  sent  for 
collection  through  a  bank  in  New  York,  with  the  original 
bill  of  lading  attached,  and  duly  presented  for  payment 
and  payment  refused.  Whether,  therefore,  Baerwald  had 
the  interview  with  appellant  testified  to  by  him  was  im- 
material and  a  matter  of  no  consequence. 

It  is  also  claimed  that  it  should  have  been  left  to  the 
jury  to  determine  whether  or  not  the  contract  between 
the  parties  had  been  terminated.  The  sole  claim  of  ap- 
pellant that  the  contract  had  been  terminated  is  predi- 
cated on  a  letter  written  by  appellee  on  June  23,  which 
was  as  follows;  "We  have  your  letter  of  the  21st  inst., 
in  which  you  give  us  notice  that  you  will  not  honor  our 
draft  for  1218.28  against  two  casks  of  Italian  antimony 
sold  to  you  on  the  strength  of  the  order  given  us  in  your 
letter  of  June  16.  The  reasons  given  in  your  letter  for 
acting  thus  are  very  unbusinesslike.  If  there  should  ever 
be  a  difference  to  which  you  are  justly  entitled,  you  are  . 
very  well  aware  that  we  are  not  the  people  to  refuse  a 
settlement.  *  *  *  We  now  beg  to  give  you  notice  that 
unless  these  two  invoices  are  promptly  settled  by  you 
we  shall  consider  all  business  between  us  at  an  end  for 
once  and  forever.  This  is  not  the  way  in  which  repu- 
table firms  do  business.''  This  letter  does  not  allude  to 
the  contract  existing  between  the  parties  in  reference  to 
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the  lead  and  spelter.  It  is  written  in  regard  to  another 
matter,  and  we  see  nothing  in  the  letter  that  tends  to 
prove  that  appellee  intended  to  abandon  the  contract. 
The  only  reasonable  construction  to  be  placed  on  the 
last  part  of  the  letter  so  much  relied  upon  by  appellant 
is,  that  unless  the  two  invoices  therein  mentioned  were 
promptly  paid  appellee  would  not  in  the  future  enter 
into  any  other  or  new  contracts  with  appellant.  More- 
over, it  clearly  appears  from  the  correspondetice  of  the 
parties  after  the  23d  of  June  that  there  was  no  intention 
of  either  party  to  abandon  or  set  aside  the  contract  in 
question.  As  there  was  no  evidence  of  an  abandonment 
of  the  contract  the  court  did  not  err  in  refusing  to  sub- 
mit the  question  to  the  jury. 

It  is  also  claimed  in  the  argument  that  the  lead  which 
was  to  be  delivered  in  June  and  the  spelter  to  be  delivered 
in  July  and  August  were  not  tendered  to  appellant,  as  re- 
quired by  the  contract,  and  hence  an  action  could  not  be 
maintained  for  a  breach  of  the  contract.  As  to  the  lead, 
it  is  plain  from  the  evidence  that  it  was  shipped  to  Chi- 
cago in  June,  1893,  by  the  direction  of  appellant.  It  also 
appears  that  the  lead  arrived  in  Chicago  between  June 
21  and  June  26;  that  a  draft  was  drawn  for  the  amount 
of  the  lead  and  sent  through  a  bank  on  New  York, -with 
the  bill  of  lading  attached,  presented,  and  payment  re- 
fused. The  lead  was  in  Chicago  ready  to  be  delivered 
upon  the  payment  of  the  draft  representing  the  amount 
due  for  the  lead,  and  the  only  reason  it  was  not  turned 
over  was  on  account  of  appellant's  refusal  to  pay.  We 
think,  when  all  the  facts  and  circumstances  are  consid- 
ered, the  tender  was  sufficient.  Moreover,  if  the  tender 
was  not  sufficient  appellant  should  have  objected  at  the 
time,  and,  if  he  so  desired,  have  required  a  production  of 
the  lead.  This  was  not  done.  Indeed,  no  objection  was 
made  in  regard  to  the  sufficiency  of  the  tender.  The  only 
reason  appellant  gave  for  refusing  to  accept  the  bill  of 
lading  and  pay  the  draft  drawn  for  the  lead  was,  he 


Digitized  by 


Google 


Oct'M.]  Weill,  v,  American  Metal  Co.  133 

claimed  appellee  owed  him  a  small  bill,  growing  out  of 
another  transaction,  and  on  this  account,  and  this  alone, 
he  refused  to  receive  the  lead.  If  the  tender  was  not 
sufficient  appellant  should  have  said  so  at  the  time,  and 
having  failed  to  do  so  at  the  proper  time  he  cannot  now 
be  heard  to  object. 

In  reference  to  the  delivery  of  the  spelter  but  little 
need  be  said.  By  the  contract  the  lead  and  spelter  were 
to  be  shipped  to  Chicago  or  East  St.  Louis,  at  appellant's 
option.  The  manner  in  which  appellant  exercised  his 
option  was  by  giving  appellee  shipping  directions,  and, 
of  course,  the  shipping  directions  would  have  to  be  given 
in  time  to  enable  appellee  to  ship  within  the  stipulated 
months.  It  appears  that  appellee  on  July  17  and  August 
10  wrote  appellant  for  shipping  directions  for  the  spel- 
ter to  be  delivered  in  these  two  months,  and  in  the  letter 
notified  appellant  that  unless  he  sent  directions  by  a  cer- 
^  tain  date,  which  was  the  latest  date  which  would  enable 

i  appellee  to  ship  the  spelter  within  the  stipulated  period, 

I  appellee  would  infer  appellant  did  not  intend  to  accept 

j  the  spelter.     No  reply  was  made  to  these  letters  asking 

shipping  directions,  but  on  July  27  appellant  wrote  that 
^  he  would  not  give  shipping  directions  unless  "things 

turned  out  satisfactorily," — meaning,  doubtless,  that  he 
would  not  give  shipping  directions  for  the  spelter  unless 
I  appellee  would  adjust  his  alleged  claim  of  $133.99.  After 

receiving  the  notice  of  July  17  and  August  10,  the  refusal 
;  of  appellant  to  give  any  directions  in  regard  to  shipping 

I  the  spelter  may  be  regarded  as  a  refusal  to  accept  the 

spelter,  and  appellant  having  refused  to  accept,  appellee 
was  under  no  obligation  to  ship.  Indeed,  it  could  not 
know  where  to  ship  the  spelter  until  appellant  had  exer- 
cised his  option  and  notified  it  to  which  one  of  the  two 
places  the  goods  should  be  shipped. 

It  is  also  claimed  that  the  court  erred  in  the  admission 
and  exclusion  of  evidence,  but  upon  an  examination  of 
the  record  we  find  no  substantial  error  in  that  regard. 
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It  is  also  insisted  that  it  was  erroneous  to  allow  in- 
terest on  plaintiff*s  demand.  The  record  fails  to  show 
that  interest  was  allowed  in  determining:  the  amount  due 
the  appellee,  and  hence  there  is  nothing*  before  us  upon 
which  the  position  of  counsel  in  reference  to  interest  can 
be  sustained. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Helen  Culver  v.  West  Chicago  Park  Commissioners, 

and 

E.  Luther  Hamilton  v.  Same, 

and 

Joseph  Kostner  v.  Same. 

Opinion  filed  October  IS,  1899, 

These  cases  are  controlled  by  the  decision  in  Oummings  v.  West 
Chicago  Park  Ctmrs,  181  111.  136. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  W.  T.  HoDSON,  Judge,  presiding. 

William  W.  Grinstead,  for  appellant  Culver;  J.  J. 
Parker,  for  appellant  Hamilton;  and  Fanning  &  Herd- 
LiCKA,  for  appellant  Kostner. 

Francis  A.  Riddle,  and  H.  S.  Mecartney,  for  ap- 
pellees, i 

Per  Curiam:  The  decision  in  the  case  of  Cummings  v. 
West  Chicago  Park  Comrs.  181  111.  136,  disposes  of  foe  ques- 
tions presented  by  the  records  in  these  cases,  and  the 
judgments  here  must  follow  the  judgment  there. 

For  the  reasons  given  in  the  opinion  in  the  Cummings 

case,  the  judgments  entered  in  these  cases  by  the  county 

court  of  Cook  county  are  affirmed. 

Judgment  affirmed. 
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The  City  of  Chicago 

V. 

George  H.  Williams. 

97a  1884 

*  1 .  Municipal  corporations— city  not  liable  for  torts  of  police  officers. 
A  city  is  not  liable  for  torts  committed  by  its  officers  in  the  exer- 
cise of  police  powers. 

2.  Same— ctty  shjouL^  not  defend  police  officers  for  tarts.  It  is  not  the 
duty  of  the  corporation  counsel  to  defend,  at  the  expense  of  the  city, 
a  suit  to  recover  damages  for  false  imprisonment,  brought  against 
police  officers  individually  and  to  which  the  city  is  not  a  party. 

3.  Same — dty  cannot  contract  for  stenographic  work  at  tiial  of  police 
officer  for  a  tort.  A  city,  authorized  by  its  charter  to  appropriate 
money  for  corporate  purposes  only,  has  no  right  to  contract  for 
stenographic  work  to  be  performed  in  a  suit  brought  against  its 
officers  for  their  own  torts  and  to  which  it  is  not  a  party. 

4.  Same — ec^nse  of  defending  personal  suit  against  police  officer  can 
not  he  paid  from  corporation  counseVs  appropriation.  The  expense  of 
defending  damage  suits  brought  against  city  officers  for  torts  for 
which  they  are  individually  liable  only,  cannot  be  paid  out  of  the 
contingent  fund  appropriated  for  legal  expenses. 

City  of  Chicago  v.  WUliams,  80  111.  App.  33,  reversed. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District;— heard  in  that  court  on  appeal  from  the  Supe- 
rior Court  of  Cook  county;  the  Hon.  John  Barton  Payne, 
Judge,  presiding. 

This  is  an  action  in  assumpsit,  brought  by  the  appel- 
lee against  the  appellant  to  recover  the  sum  of  $677.30, 
alleged  to  be  due  him  upon  an  oral  contract  with  the  city 
made  in  1897  to  do  stenographic  and  typewriting  work 
to  that  amount  in  a  certain  action  tried  in  the  superior 
court  of  Cook  county,  brought  by  one  Ella  C.  Quinlan 
against  John  J.  Badenoch  and  John  E.  Pitzpatrick,  which 
work  is  alleged  to  have  been  done  under  said  agreement. 
The  declaration  contains  the  common  counts  only.  The 
bill  of  particulars  recites,  that  the  claim,  upoji  which  the 
present  suit  is  brought,  is  for  services  rendered  to  the  city 
of  Chicago  by  the  appellee  as  court  stenographer  in  a 
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cause  entitled  Quintan  v.  Badenoch  tried  in  1897,  "the  said 
Badenoch  beings  at  one  time  chief  of  police  of  the  city  of 
Chicago,  and  the  plaintiff  therein  having^  been  employed 
in  behalf  of  the  city  through  the  office  of  the  corporation 
counsel  of  said  city  of  Chicago." 

At  the  flose  of  the  plaintiff's  evidence  in  the  case,  the 
defendant,  the  city  of  Chicago,  made  a  written  motion 
to  exclude  from  the  jury  all  evidence  on  the  part  of  the 
plaintiff,  and  to  give  to  the  jury  the  following  written 
instruction:  "The  court  instructs  the  jury  to  find  the 
verdict  for  the  defendant."  The  court  refused  to  so  in- 
struct the  jury,  and  marked  the  word  "refused"  on  the 
instruction,  to  which  the  defendant  excepted. 

The  defendant,  by  its  counsel,  then  offered  in  evidence 
the  court  files  in  said  case  of  Quinlan  v.  Badenoch,  which 
were  admitted  in  evidence.  The  defendant  then  again 
asked  the  court  to  give  the  jury  the  following  written 
instruction,  to- wit:  "The  jury  are  instructed  by  the  court 
to  find  a  verdict  for  the  defendant."  The  court  refused 
to  give  such  instruction,  and  marked  the  same  "refused," 
to  which  the  defendant  excepted.  Thereupon,  the  jury 
rendered  a  verdict  in  favor  of  the  appellee,  the  plaintiff 
below,  for  the  above  amount.  Motion  for  a  new  trial  was 
overruled,  and  judgment  was  rendered  upon  the  verdict. 
An  appeal  was  taken  from  this  judgment  to  the  Appel- 
,late  Court,  where  the  same  has  been  affirmed.  The  Ap- 
pellate Court  has  granted  a  certificate  of  importance. 

.  Charles  S.  Thornton,  Corporation  Counsel,  and 
Thomas  J.  Sutherland,  for  appellant. 

JuDD  &  Hawley,  for  appellee, 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

First — The  first  consideration,  presented  by  the  record, 
relates  to  the  character  of  the  suit,  in  which  the  services 
are  alleged  to  have  been  rendered.  The  suit  was  brought 
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by  Ella  C.  Quinlan  against  John  J.  Badenoch  and  John  E. 
Pitzpatrick  to  recover  damages  for  false  imprisonment. 
John  J.  Badenoch  was  superintendent  of  police  in  the 
city  of  Chicago  in  1895,  an4  John  E.  Fitzpatrick  was  a 
police  officer  in  that  city  at  that  time.  These  officers 
caused  the  arrest  and  forcible  detention  of  Ella  C.  Quin- 
lan, because  they  suspected  her  of  complicity  in  certain 
crimes.  She  thereupon  brought  suit,  claiming  damages 
against  them  personally  because  of  her  arrest  and  deten- 
tion. Badenoch  and  Fitzpatrick  were  defended  in  that 
suit  by  an  attorney  occupying  the  position  of  assistant 
corporation  counsel  to  the  city  of  Chicago,  and  by  an- 
other attorney  not  connected  with  the  law  department  of 
the  city.  Appellee  claims,  that  he  acted  as  stenographer 
on  behalf  of  Badenoch  and  Fitzpatrick  in  the  trial  of 
that  case,  and  that  he  performed  services  therein  as  such 
stenographer  to  the  amount  in  value  of  the  claim  here 
sued  upon.  Appellee  contends  that  he  did  the  work  for 
the  city  of  Chicago,  and  that  the  city  is  liable  to  him  for 
fees  charged  by  him  for  his  work  as  stenographer.  He 
also  claims  that  the  city  made  a  contract  with  him  to  do 
this  work  for  it,  or,  in  other  words,  that  he  was  "em- 
ployed in  behalf  of  the  city  through  the  office  of  the  cor- 
poration counsel  of  said  city." 

It  is  to  be  noted  that  the  suit  brought  by  Quinlan  was 
not  brought  against  the  city  of  Chicago,  but  was  brought 
against  two  of  the  city's  police  officers,  who  had  improp- 
erly and  wrongfully  made  an  arrest.  The  city  was  not 
liable  to  Ella  C.  Quinlan  because  of  the  arrest  so  made 
by  two  of  its  police  officers.  If  the  charge  against  them 
of  making  an  illegal  arrest  was  true,  they  alone  were 
liable  as  individuals. 

Police  officers  are  not  agents  or  servants  of  the  city, 
appointing  them,  within  the  rule  making  the  corporation 
answerable  for  their  acts,  nor  is  a  municipal  corporation 
liable  for  the  non-feasance  or  misfeasance  of  the  officers 
of  its  police.  There  is  an  implied  or  common  law  liability 
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for  the  negligence  of  municipal  oflacers  in  the  performance 
of  corporate  acts,  which  have  relation  to  the  manage- 
ment of  the  corporate  or  private  concerns  of  the  munici- 
pality, from  which  it  derives  special  or  immediate  profit 
or  advantage  as  a  corporation.  But  where  acts  are  done 
by  the  oflBcers  of  towns  and  cities  in  their  public  capacity 
in  the  discharge  of  duties  imposed  by  the  law  for  the  pub- 
lic benefit  and  for  the  promotion  and  preservation  of  the 
public  welfare,  no  private  action  lies  unless  the  right  to 
bring  it  is  expressly  conferred. 

In  Town  of  Odell  v.  Schroeder,  58  111.  353,  where  a  party 
was  charged  before  a  justice  of  the  peace  with  the  vio- 
lation of  a  town  ordinance  by  committing  an  assault 
and  battery,  and  was  arrested  therefor,  and  confined  in 
the  town  prison,  it  was  held  that  a  municipal  corpora- 
tion is  not  liable  for  the  illegal  and  unauthorized  acts 
of  its  ofiicers  in  administering  an  ordinance;  and  that, 
although  trustees  and  other  officers  of  the  town  may, 
by  the  illegal  and  unwarranted  exercise  of  power,  render 
themselves  individually  liable,,  the  town  is  not  thereby 
rendered  liable. 

In  Wilcox  V.  City  of  Chicago,  107  111.  334,  where  suit 
was  brought  to  recover  damages  for  an  injury,  sustained 
thrpugh  the  alleged  neglect  of  a  driver  of  a  hook  and  lad- 
der wagon,  belonging  to  the  city  fire  department,  while 
such  driver  was  engaged  in  the  service  of  the  city  in  sav- 
ing property  from  destruction  by  fire,  it  was  held  that  the 
members  of  the  fire  department,  although  appointed  by 
the  city  corporation,  are  not  servants  and  agents  of  the 
city  for  whose  conduct  the  city  is  liable,  but  that  they 
act  rather  as  officers  of  the  city  charged  with  a  public 
service,  for  whose  negligence  in  the  discharge  of  official 
duty  no  action  lies  against  the  city,  unless  it  is  expressly 
given,  and  that  the  maxim  respondeat  superior  has  no  ap- 
plication to  such  a  case. 

In  Culver  v.  City  of  Streator,  130  111.  238,  where  a  person 
had  received  a  personal  injury  from  one  of  the  officers  of 
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an  incorporated  city,  who,  while  enforcing  an  ordinance 
of  the  city  which  prohibited  the  running  .at  large  of  un- 
licensed and  unmuzzled  dogs,  attempted  to  kill  a  dog, 
and,  through  negligence,  shot  and  wounded  such  person, 
it  was  held  that  the  city's  officers,  appointed  or  employed 
by  the  city,  are  not  its  agents  or  servants,  so  as  to  render 
the  city  responsible  for  their  unlawful  or  negligent  acts 
in  the  discharge  of  their  duties.  In  the  latter  case  it  was 
said,  that  the  city  is  not  liable  for  assault  and  battery 
committed  by  its  police  officers,  though  done  in  an  at- 
tempt to  enforce  an  ordinance  of  the  city,  nor  for  illegal 
and  oppressive  acts  of  officers  committed  in  the  adminis- 
tration of  an  ordinance,  nor  for  an  arrest  made  by  them 
which  )6  illegal  for  want  of  a  warrant. 

In  Craig  v.  City  of  Charleston,  180  111.  154,  where  an  offi- 
cer had  been  appointed  by  the  city  to  keep  a  street  free 
from  obstructions,  and,  while  in  charge  of  the  street,  had 
made  an  unjustifiable  assault  upon  plaintiff  resulting  in 
serious  injury  to  the  latter,  it  was  held  that,  in  such  a 
case,  the  city  is  not  liable  for  injuries  received;  and  we 
there  said,  that  a  "municipal  corporation,  while  simply 
exercising  its  police  powers,  is  not  responsible  for  acts 
of  its  officers  in  violation  of  the  laws  of  the  State  and  in 
excess  of  the  legal  powers  of  the  city."  In  the  perform- 
ance of  its  police  regulations  a  city  cannot  commit  a 
wrong  through  its  officers  in  such  a  way  as  to  render  it 
liable  for  their  torts;  where  the  city  is  simply  exercising 
its  police  powers,  acts  of  its  officers  or  agents,  which  are 
illegal  and  unlawful,  are  lUtra  vires;  and  a  citizen  has  no 
remedy  against  the  corporation  for  damages  caused  by 
such  acts  of  its  officers.  (Blake  v.  City  of  Pontiac,  49  111. 
App.  543;  Arms  v.  City  of  Enoocville,  32  id.  604). 

It  follows  from  what  has  been  said,  that  the  city  of 
Chicago  was  not  in  any  way  liable  in  the  suit  brought  by 
Ella  C.  Quinlan  against  Badenoch  and  Fitzpatrick.  As 
the  city  was  not  liable,  and  was  not  a  party  to  the  suit, 
it  was  not  the  duty  of  the  corporation  counsel,  or  of  any 
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of  his  assistants,  to  defend  that  suit  at  the  expense  of 
the  city. 

Second-^Auy  contract,  made  by  an  assistant  corpora- 
tion counsel  with  a  stenographer,  authorizing^  the  latter 
to  perform  services  for  the  city  in  a  suit  to  which  the 
city  is  not  a  party,  and  in  which  the  city  can,  under  no 
circumstances,  be  held  liable,  is  an  invalid  contract,  and 
cannot  be  enforced.  This  must  necessarily  be  so  upon 
principle  and  upon  authority. 

The  city  of  Chicag^o  would  have  no  power  to  make  an 
appropriation  of  the  public  funds  to  pay  the  expenses  of 
defending  such  a  suit,  as  that  which  was  brought  by 
Quinlan  against  Badenoch  and  Fitzpatrick.  The  second 
paragraph  of  section  1  of  article  5  of  the  City  and  Village 
act,  which  is  the  charter  of  the  city  of  Chicago,  gives 
to  the  city  power  "to  appropriate  money  for  corporate 
purposes  only,  and  provide  for  payment  of  debts  and 
expenses  of  the  corporation."  To  appropriate  money  for 
th^  defense  of  a  suit  for  damages,  brought  against  a  po- 
lice officer  because  of  an  illegal  arrest  made  by  him,  is 
not  to  appropriate  money  for  a  corporate  purpose.  Such 
an  appropriation  of  money  would  not  be  providing  for 
the  payment  of  the  debts-  and  expenses  of  the  corpora- 
tion. And  if  money  could  not  be  appropriated  by  an  ordi- 
nance for  the  payment  of  the  expenses  of  defending  such 
a  suit,  a  contract  could  not  be  made  with  a  stenographer, 
or  other  person,  by  any  officer  of  the  city  making  the  city 
liable  to  pay  money  therefor. 

Counsel  for  appellee,  introduced  in  evidence,  upon  the 
trial  below,  an  ordinance  of  the  city,  which  provides  that 
the  corporation  counsel  "shall  superintend,  with  the  as- 
sistance of  the  city  attorney  and  prosecuting  attorney, 
the  conduct  of  all  the  law  business  of  the  city."  This  or- 
dinance did  not  give  the  corporation  counsel,  or  any  one 
of  his  assistants,  power  to  superintend  the  conduct  of  a 
lawsuit,  brought  against  two  of  its  police  officers  for  the 
illegal  conduct  of  the  latter,  because  such  lawsuit  was 
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not  in  any  sense  a  part  of  the  law  business  of  the  city. 
The  subject  of  a  contract  made  by  or  on  behalf  of  the 
city  must  relate  to  a  matter,  about  which  the  municipal- 
ity can  lawfully  contract.  The  city  cannot  lawfully  con- 
tract in  reference  to  stenographic  work  done,  not  for  the 
city,  but  for  officers  of  the  city  individually  liable  for 
their  own  torts.  A  city  can  only  bind  itself  by  such  con- 
tracts as  it  is  authorized  by  its  charter  to  make;  and  all 
persons  dealing  with  it  must  see  that  the  municipal  body 
has  power  to  perform  the  proposed  act.  (City  of  Danville 
V.  Danville  Water  Co.  178  111.  299). 

"Public  corporations  may,  by  their  officers  and  prop- 
erly authorized  agents,  make  contracts  the  same  as  indi- 
viduals and  other  corporations  in  matters  that  appertain 
to  the  corporation."  (1  Dillon  on  Corp. — 4th  ed. — sec.  445]^ 
The  matters,  involved  in  the  contract  here  in  controversy, 
do  not  necessarily  ayppertain  to  the  municipality,  or  any 
of  its  interests.  The  municipal  corporation  is  a  trustee 
for  the  public,  and  its  funds  cannot  be  used  for  the  pay- 
ment of  claims,  which  are  not  authorized  by  law  or  stat- 
ute, even  though  such  claims  may  represent  work  honestly 
done.  Their  payment  establishes  precedents,  which  open 
the  door  to  fraud.  {West  Chicago  Park  Comra,  v.  Kincade,  64 
111.  App.  113). 

Counsel  for  appellee  also  introduced  in  evidence,  upon 
the  trial  below,  one  of  the  items  of  the  annual  appropri- 
ation bill  for  1897,  passed  by  the  city  council  on  March 
18, 1897,  the  year  during  which  the  trial  of  the  Quinlan 
case  took  place.  The  item  was  for  the  contingent  legal 
expenses  of  the  law  department,  and  read  as  follows: 
"For  the  city  attorney's  office,  $20,000.00;  for  the  corpo- 
ration counsel's  office,  $15,000.00."  It  is  said,  that  the  cor- 
poration counsel  had  a  right  to  employ  the  appellee  to 
act  as  stenographer  in  the  Quinlan  suit,  and  to  pay  him 
out  of  the  contingent  fund  thus  appropriated  for  legal 
expenses.  But  the  appropriation  was  made  for  such  legal 
expenses  as  properly  appertained  to  the  performance  of 
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the  duties  of  the  city  attorney  and  corporation  counsel. 
As  has  already  been  stated,  it  did  not  fall  within  the  line 
of  their  duties  to  defend  damage  suits  against  the  city's 
officers  for  illegal  torts  committed  by  the  latter. 

In  Peck  V.  Sjyencer,  26  Fla.  23,  a  suit  was  brought  against 
the  acting  mayor  of  a  town  to  test  the  validity  of  the 
latter's  election;  the  town  council  authorized  the  acting 
mayor  to  employ  counsel  at  the  expense  of  the  corpora- 
tion to  defend  said  suit;  and  it  was  held,  that  the  corpo- 
ration's funds  could  not  be  applied  to  the  payment  of  the 
expenses  of  such  a  suit;  that  all  corporations,  whether 
public  or  private,  derive  their  powers  from  legislative 
grant,  and  can  do  no  act  for  which  authority  is  not  ex- 
pressly given,  or  may  not  be  reasonably  inferred;  that  the 
town  council  in  that  case  had  not  the  power,  either  ex- 
press or  implied,  under  its  charter,  to  appropriate  money 
in  defense  of  contested  elections;  th^t  such  contests  were 
personal;  that  the  corporation  could  have  no  interest  in 
the  result,  and  that  an  appropriation  to  pay  any  one  of 
the  parties  the  expenses  he  might  be  put  to  was  without 
legal  authority.  In  the  Florida  case,  the  court  say:  "An 
ordinance  making  an  appropriation  of  the  funds  of  a  town 
or  city,  derived  from  taxation,  for  purposes  wholly  be- 
yond the  purview  of  municipal  grant,  is  a  wrongful  ap- 
propriation of  the  funds  held  in  trust  for  the  tax-payers 
and  people  to  pay  the  alimony  and  legitimate  expenses 
of  the  town  or  city,  and  is,  in  short,  ultra  vires,  null  and 
void."  The  doctrine,  that  the  appropriation  of  public 
funds  for  a  purpose  beyond  the  purview  of  municipal 
grant  is  void,  necessarily  involves  the  doctrine,  that  a 
contract  by  the  city  or  any  of  its  officers  to  pay  out  pub- 
lic funds  for  such  purpose  is  illegal  and  void.  (10  Am.  & 
Eng.  Ency.  of  Law,  p.  962). 

For  the  reasons  above  stated,  we  are  of  the  opinion 
that  the  appellee  had  no  right  of  recovery  in  this  case, 
and  that  the  court  below  erred  in  not  instructing  the  jury 
to  find  for  the  defendant  below,  the  appellant  here. 
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Accordingly,  the  judgments  of  the  Appellate  Court 
and  of  the  superior  court  of  Cook  county  are  reversed 
and  the  cause  is  remanded  to  the  latter  court  with  in- 
structions to  proceed  in  accordance  with  the  views  herein 
expressed.  Eeversed  and  remanded. 


Mathilde  Regneri 

V. 

Frank  J.  Loesch,  Trustee. 

Opiriion  filed  October  16, 1899. 

Appeals  and  errors — wJien  no  giLestion  of  law  is  presented  to  Siu- 
preme  Court  No  question  of  law  is  presented  to  the  Supreme  CJourt 
for  review  in  an  action  of  ejectment  tried  by  the  court  without  a 
jury,  where  no  objection  was  made  to  the  admission  or  rejection  of 
[  evidence,  or  any  exception  taken  to  the  overruling  of  the  motion 

for  a  new  trial,  or  to  the  finding,  or  to  the  entry  of  judgment,  or 
any  propositions  of  law  submitted. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Murray  P.  Tuley,  Judge,  presiding. 

Charles  Pickler,  for  appellant. 

Frederick  Peake,  for  appellee. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court : 

I  This  is  an  action  of  ejectment  by  appellee,  against 

\  appellant,  begun  in  the  circuit  court  of  Cook  county  on 

r  December  23,  1898.    To  the  declaration  appellant  filed  a 

I  plea  of  not  guilty.     A  jury  being  waived,  the  cause  was 

submitted  to  the  court  upon  evidence,  resulting  in  a  judg- 
ment in  favor  of  appellee.  Prom  that  judgment  appellant 
appeals. 

The  only  error  assigned  by  appellant  is,  that  the  judg- 
ment is  not  sustained  by  the  evidence  and  is  contrary  to 
law.  No  objection  was  made  to  the  admission  or  rejec- 
tion of  evidence  upon  the  trial.   No  exception  was  taken 
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either  to  the  overruling-  of  the  motion  for  a  new  trial, 
nor  to  the  finding,  nor  to  the  entry  of  judgment;  nor  were 
any  propositions  of  law  submitted,  as  provided  by  sec- 
tion 42  of  chapter  110  of  the  Revised  Statutes,  to  be  re- 
fused or  held.  In  this  condition  of  the  record  there  is  no 
question  of  law  before  this  court  for  review,  and  under 
the  repeated  decisions  of  this  court  the  judgment  of  the 
trial  court  must  be  affirmed.  Gould  v.  Howe,  127  111.  251; 
Gage  v.  Goudy,  128  id.  566.  Judgment  affirmed. 


J.  A.  Hamilton 

V. 

Elizabeth  Wells,  Admx. 
Opinion  filed  October  16, 1899. 

1.  Partnership — it  is  the  duty  of  the  fnirviviyig  partner  to  settle  firm 
affairs.  It  is  the  duty  of  a  surviving  partner,  under  the  law,  to 
make  a  settlement  of  the  firm  affairs,  and  only  in  this  way  can  the 
interests  of  the  deceased  partner  be  ascertained. 

2.  Same — tchen  partner  purchxmng  deceased  partner^ s  interest  cannot 
enforce  svhseqiunlly  discovered  liability.  A  Rurviving-  partner  who,  upon 
purchase  of  the  interest  of  the  deceased  partner,  assumes  the  debts 
shown  by  tl^e  books  and  papers  of  the  firm,  cannot  enforce  against 
the  deceased  partner's  estate  a  subsequently  discovered  liability 
of  the  firm  not  shown  by  the  journal  and  daily  balance  book,  but 
which  appears  from  a  register  and  other  papers  of  the  partnership, 
which  were  in  his  hands  for  about  ten  months  before  the  purchase. 

3.  Saue— partner^ s  indebtedness  to  firm  presumed  to  have  been  consid- 
ered in  fixing  selling  price  of  his  interest.  A  partner  who  sells  his  inter- 
est in  the  firm  property  cannot  be  presumed,  in  the  absence  of  any 
agreement,  to  have  sold  his  own  indebtedness  to  the  firm,  but  it 
will  be  presumed  that  such  debt  was  taken  into  consideration  in 
fixing  the  selling  price. 

4.  Same — when  purchasing  partner  cannot  enforce  claim  against  selling 
partner's  estate.  A  member  of  a  partnership  who  purchases  the  in- 
terest of  a  deceased  member  cannot  recover  against  his  estate  on 
the  theory  that  the  books  were  not  correctly  kept  by  him,  when  he 
thereby  attempts  to  assert  a  claim  which,  if  valid,  would  exist  in 
favor  of  former  partners,  and  where  he  was  familiar  with  the  busi- 
ness and  had  possession  of  its  books  before  purchasing  the  interest. 

Hamilton  v.  Wells,  81  111.  App.  274,  affirmed. 
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Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict;— ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  St.  Clair  county;  the  Hon.  Willi aM  Hartzell, 
Judge,  presiding. 

George  W.  Wall,  and  Turner  &  Holder,  for  ap- 
pellant. 

DillA  Wilderman,  M.  W.  Weir  &  M.  McMurdo,  and 
Snyder  &  McMurdo,  for  appellee. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

On  September  1,  1879,  a  partnership  was  formed  for 
the  purpose  of  doing  a  banking"  business  at  Marissa,  in 
St.  Clair  county,  Illinois.  The  firm  was  composed  of 
J.  C.  Hamilton  and  William  Kunze,  who  each  contributed 
$1500,  and  J.  H.  Hamilton,  A.  J.  Meek  and  A.  H.  Wells, 
who  each  contributed  $1000,  and  the  firm  was  organized 
and  did  business  under  the  name  and  style  of  Hamilton, 
Kunze  &  Co.,  but  the  bank  was  styled  the  Bank  of  Ma- 
rissa. On  March  22,  1884,  J.  H.  Hamilton  sold  his  inter- 
est in  the  firm  to  A.  H.  Wells.  On  April  1,  1886,  William 
Kunze  sold  his  interest  in  the  firm  to  said  Wells,  and  on 
January  2,  1891,  A.  J.  Meek  also  sold  his  interest  in  the 
firm  to  A.  H.  Wells.  On  December  1,  1894,  J.  C.  Hamilton 
sold  his  interest  in  the  firm  to  J.  A.  Hamilton,  when  the 
firm  name  became  Hamilton  &  Wells.  Up  to  the  time  of 
the  organization  of  this  latter  firm  A.  H.  Wells  was  cash- 
ier of  the  bank  and  kept  the  books  of  the  several  firms 
that  existed  under  the  changes  of  the  co-partnership,  by 
reason  of  the  different  sales  of  the  co-partnership  inter- 
ests to  him.  Prom  the  organization  of  the  first -firm  until 
the  death  of  Wells  there  had  been  five  distinct  firms,  and 
the  books  of  each  were  turned  over  to  its  successor,  and 
this  continued  through  all  the  firms.  On  June  25,  1895, 
Wells  died  intestate,  and  appellee  was  appointed  admin- 
istratrix of  his  estate,  and  on  September  26, 1895,  as  such 
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administratrix,  she  sold  to  appellant  the  interest  of  the 
estate  in  the  firm,  and  made  the  following  assignment  of 
such  interest,  which  was  accepted  by  appellant: 

^'Know  all  Men  hy  these  Presents:  That  I,  Elizabeth  J.  Wells, 
administratrix  of  the  estate  of  Albert  H.  Wells,  deceased,  for 
value  received,  do  hereby  sell,  assi^  and  transfer  to  J.  A.  Ham- 
ilton, of  Marissa,  Illinois,  all  the  interest  in  the  firm  of  Hamil- 
ton &  Wells,  bankers,  of  Marissa,  Illinois,  that  Albert  H.  Wells, 
now  deceased,  had  in  said  firm  at  the  time  of  his  death,  the  said 
sale  to  include  the  debts  due  the  said  firm  as  shown  by  the 
books  and  papers  of  said  firm,  except  the  interest  of  the  said 
firm  in  certain  notes  enumerated  and  described  in  a  schedule 
thereof  hereunto  annexed,  marked  'Schedule  A;'  also  except 
certain  other  notes  enumerated  and  described  in  a  schedule 
thereof  hereunto  annexed,  marked  'Schedule  Bj'  and  also  ex- 
cept the  sum  of  $411.02,  which,  it  is  claimed  by  J.  A.  Hamilton, 
may  belong  to  J.  H.  Hamilton  and  William  Kunze,  but  which 
amount,  it  is  insisted  by  the  undersigned  administratrix  of  said 
estate,  belongs  to  the  said  estate;  which  said  sum  is  to  be  helij 
in  trust  by  J.  A.  Hamilton,  to  be  delivered  to  the  undersigned, 
as  administratrix  aforesaid,  on  or  before  the  sixth  day  of  July, 
1897,  with  interest  on  said  sum  at  the  rate  of  three  per  cent  per 
annum,  provided  the  said  J.  H.  Hamilton  and  William  Kunze  do 
not  establish  their  claim  to  said  sum  according  to  law. 

''It  is  a  part  of  the  consideration  for  this  sale  and  assign- 
ment that  the  said  J.  A.  Hamilton  assumes  the  payment  of  all 
obligations,  debts  and  liabilities  of  the  said  firm  of  Hamilton  & 
Wells  that  the  books  and  papers  of  said  firm  may  show,  or  that 
may  be  known  to  exist  from  any  other  source  of  information, 
at  the  date  of  the  delivery  of  this  assignment  to  the  said  J.  A. 
Hamilton;  and  that  the  estate  of  Albert  H.  Wells,  deceased, 
shall  be  and  is  hereby  discharged  from  all  liability  to  pay  the 
obligations,  debts,  and  liabilities  of  the  said  firm  of  Hamilton 
&  Wells,  bankers,  that  the  books  and  papers  of  said  firm  may 
show  or  that  may  be  known  at  the  delivery  of  this  assignment, 
to  the  said  J.  A.  Hamilton.  As  to  other  liabilities,  if  any,  the 
said  J.  A.  Hamilton  is  only  to  pay  his  proper  share. 

"Witness  my  hand  and  seal  this  twenty-sixth  day  of  Sep- 
tember, A.  D.  1895.  Elizabeth  J.  Wells,       [Seal.] 

As  Administratrix^  etcJ*^ 

At  the  time  of  the  death  of  A.  H.  Wells  the  cash  on 
hand  in  the  bank  exceeded  the  amount  shown  by  the  daily 
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balance  books  by  more  than  $2700.  Among  the  books 
used  by  these  various  firms  was  one  called  the  "Certifi- 
cate Register,"  in  which  entries  were  made  of  moneys  for 
which  certificates  of  deposit  had  been  issued.  This  reg- 
ister, from  November  2, 1883,  to  March  23, 1893,  inclusive, 
was  kept  by  Wells,  and  of  the  certificates  issued  at  and 
between  these  dates  appellant  produced  eighteen,  aggre- 
gating 14573.60.  The  appellant  filed  a  claim  against  the 
estate  of  Wells  for  the  sum  of  $4819.24,  as  the  amount 
due  him  after  allowing  all  just  credits,  deductions  and 
set-offs,  on  the  eighth  day  of  June,  1896,  and  claimed  the 
same  was  for  money  had  and  received  and  used  by  the 
deceased  belonging  to  the  plaintiff.  On  trial  before  the 
county  court  of  St.  Clair  county  the  claim  was  disallowed, 
and  the  claimant  appealed  to  the  circuit  court,  where  the 
claim  was  again  disallowed,  from  which  judgment  an  ap- 
peal was  prosecuted  by  the  claimant  to  the  Appellate 
Court  for  the  Fourth  District,  where  the  judgment  of  the 
circuit  court  was  affirmed,  and  the  claimant  prosecutes 
this  appeal. 

The  claimant  insists  that  the  above  amount  would  be 
required  after  applying  the  assets  of  the  bank  to  meet 
its  liabilities,  and  he  is  asking  that  this  amount  be  paid 
by  the  estate  of  Wells,  as  he  claims  the  misfeasance  of  the 
latter  caused  the  deficit,  and  insists  that  he,  the  claim- 
ant, constitutes  the  firm  and  bank  and  requires  the  sum 
stated  to  meet  the  liability  of  the  bank  to  its  deposit- 
ors, and  that  this  shortage  is  shown  by  the  books  and 
certificates  of  deposit  outstanding  and  those  which  have 
been  paid.  The  contention  of  the  claimant  is  that  this 
deficit  results  by  reason  of  the  fact  that  when  money 
was  received  for  which  certificates  were  issued  it  was  not 
charged  on  the  daily  balance  or  cash  book,  but  that  such 
money  was  misappropriated  by  Wells. 

The  books  and  papers  of  the  several  firms  were  in 
evidence,  and  whilst  the  imperfect  manner  in  which  the 
books  were  kept  may  have  rendered  it  doubtful  whether 
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the  money  belonging  to  the  firm  prior  to  the  firm  of  Ham- 
ilton &  Wells  was  correctly  shown  by  the  books  or  ac- 
counted for  by  the  money  on  hand,  we  fail  to  find  from 
the  books  and  papers  of  the  firm  of  Hamilton  &  Wells 
any  evidence  tending  to  show  that  Wells  did  not  account 
to  that  firm  for  every  dollar  received  while  he  was  a  mem- 
ber of  it.  There  is  no  evidence  in  this  record  showing 
the  terms  on  which  tlie  first  members  of  that  firm  sold 
out  their  respective  interests  to  those  who  purchased, 
save  in  the  case  of  the  sale  made  by  Wells  to  the  appel- 
lant. Only  by  a  settlement  of  the  firm  affairs  of  Hamilton 
&  Wells  could  the  interests  of  the  latter  have  been  ascer- 
tained, and  the  appellant,  as  surviving  partner,  was,  un- 
der the  law,  required  to  make  such  settlement  of  the  firm 
affairs.  Under  the  evidence  he  did  not  attempt  to  do  this, 
nor  file  an  inventory,  as  required  by  law.  He  had  had 
charge  of  the  business  of  the  bank  and  was  in  possession 
of  the  books,  where  he  was  in  the  almost  exclusive  con- 
trol for  a  period  of  nearly  ten  months,  when,  on  an  ap- 
plication to  him  as  to  whether  he  would  sell  his  interest, 
he  declined  to  do  so  but  proposed  to  purchase  the  ititer- 
est  of  the  estate  of  Wells,  and,  after  frequent  meetings 
with  the  attorney  for  the  appellee  and  much  negotiating, 
finally  made  the  purchase  under  the  assignment  hereto- 
fore set  out.  The  purchase  was  made  on  his  own  judg- 
ment of  what  he  was  buying  and  for  much  less  than 
three- fourths  of  the  amount  of  the  capital  stock,  it  ap- 
pearing that  he  paid  for  appellee's  interest  by  issuing  a 
certificate  of  deposit  for  $2722  to  her. 

The  claimant  asked  the  court  to  hold  that  if  the  de- 
ceased, Albert  H.  Wells,  while  in  charge  of  the  bank  and 
while  keeping  its  books  and  cash,  issued  its  certificates 
of  deposit  for  cash  deposited,  which  he  entered  upon  the 
certificate  register  but  not  upon  the  journal  or  cash  book 
or  the  general  balance  book,  and  did  not  place  the  cash 
for  which  such  certificates  were  issued  in  the  funds  of 
the  bank,  and  if  such  certificates  were  afterwards  paid 
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out  of  the  bank's  funds,  either  by  him  or  plaintiff  acting 
as  cashier,  or  if  any  of  them  are  still  outstanding  and 
valid  obligations  of  the  bank,  then  Wells  became  liable 
to  the  bank  for  the  amount  of  such  certificates;  and  if 
the  plaintiff  owned  an  undivided  one-fourth  interest  in 
the  bank  and  purchased  from  the  administratrix  an  un-' 
divided  three-fourths  on  the  basis  of  resources  and  lia- 
bilities as  shown  by  the  journal  or  cash  book  or  general 
balance  book,  being  then  unaware  of  the  acts  of  said 
deceased  or  of  the  liabilities  of  the  bank  so  created  in 
excess  of  what  is  shown  by  the  journal  or  cash  book  or 
general  balance  book,  and  if  such  facts  could  not  have 
been  discovered  by  the  exercise  of  ordinary  care  and  pru- 
dence, then  the  plaintiff,  as  owner,  has  a  claim  against 
the  estate  for  the  amount  of  such  certificates.  Claimant 
submitted  a  further  proposition,  that  if  the  deceased, 
while  keeping  the  books  and  cash,  issued  certificates  for 
cash  deposited,  which  he  entered  upon  the  certificate 
register  but  not  upon  the  journal  or  cash  book  or  general 
balance  book,  and  did  not  place  the  cash  for  which  such 
certificates  were  issued  in  the  funds  of  the  bank,  and  if 
such  certificates  were  afterwards  paid  out  of  the  bank's 
funds,  or  if  any  of  them  are  still  outstanding,  then  the 
deceased  became  liable  to  the  bank  to  the  amount  of  such 
certificates;  and  if  the  plaintiff  purchased  the  interests 
of  the  deceased  upon  the  basis  of  resources  and  liabili- 
ties as  shown  by  the  journal  or  cash  book  or  general  bal- 
ance book,  being  unaware  of  the  liability  of  the  bank  so 
created  in  excess  of  its  apparent  liabilities  as  shown  by 
the  journal  or  cash  book  or  general  balance  book,  and 
if  such  acts  and  liability  could  not  have  been  discovered 
by  the  inspection  of  the  balances  so  made  otherwise  than 
by  checking  the  entries  in  the  register  and  comparing 
them  with  those  in  the  journal  or  cash  book  and  general 
balance  book,  then  the  plaintiff  has  a  claim  against  the 
estate  of  the  deceased  for  the  amount  of  such  certificates. 
These  propositions  the  court  refused  to  hold. 
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By  the  assignment  signed  by  the  appellee  it  is  ex- 
pressly stated  that  "it  is  part  of  the  consideration  of  this 
sale  and  assignment  that  the  said  J.  A.  Hamilton  assumes 
the  payment  of  all  obligations,  debts  and  liabilities  of 
the  said  firm  of  Hamilton  &  Wells  that  the  books  and 
papers  of  said  firm  may  show,  or  that  may  be  known  to 
exist  from  any  other  sources  of  information,  at  the  date 
of  the  delivery  of  this  assignment;  *  *  ♦  and  that 
the  estate  *  *  *  shall  be  and  is  hereby  discharged 
from  all  liability  to  pay  the  obligations,  debts  and  liabil- 
ities of  the  said  firm  *  *  *  that  the  books  and  papers 
of  said  firm  may  show  or  that  may  be  known  at  the  deliv- 
ery of  this  assignment  to  the  said  J.  A.  Hamilton.  As  to 
other  liabilities,  if  any,  the  said  J.  A.  Hamilton  is  to  only 
pay  his  proper  share."  It  is  not  claimed  that  the  certifi- 
cate register  did  not  correctly  show  the  date  of  the  issue 
of  certificates  of  deposit,  and  of  their  date  of  payment 
when  payment  had  been  made.  The  certificate  register 
was  a  part  of  the  books  and  papers  of  the  bank,  and  it 
is  not  claimed  that  the  evidence  furnished  by  that  certifi- 
cate register  would  not  correctly  show  such  outstanding 
certificates.  The  evidence  does  show  that  by  a  careful 
examination  of  the  certificate  register,  together  with  the 
journal  or  cash  book  and  the  general  balance  book,  a 
corfect  determination  could  be  had  of  any  liability  of  the 
bank  existing  by  virtue  of  the  issuing  of  such  certificates. 
The  claim  of  appellant  is  sought  to  be  made  and  is  sought 
to  be  based  on  what  is  shown  by  the  cash  register,  and 
what  is  omitted  from  the  journal  and  general  balance 
book.  These  books  were  in  the  hands  of  the  appellant 
for  about  ten  months  that  he  was  in  charge  of  the  busi- 
ness of  the  bank  before  his  purchase  of  the  interest  of 
the  estate,  and  by  the  examination  which  an  ordinarily 
careful  man  would  have  made  he  could  have  determined 
if  there  were  any  errors  resulting  by  the  issuing  of  cer- 
tificates and  the  failure  to  account  for  the  money  paid 
to  the  bank  on  account  of  such  issue.  These  propositions 
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seek  to  make  the  liability  of  the  estate  depend  on  what 
is  shown  by  the  journal  and  daily  balance  book,  and  not 
by  them  together  with  other  papers  of  the  bank,  includ- 
ing the  certificate  register,  and  for  this  reason  it  was  not 
error  to  refuse  to  hold  these  propositions. 

The  interest  of  a  partner  in  the  firm  property  is  his 
proportionate  share  of  what  may  be  left  of  the  value  of 
such  property  after  the  payment  of  the  debts  of  the  firm 
and  after  the  deduction  of  his  indebtedness  to  the  firm, 
if  any  exists.  When  a  partner  makes  a  sale  of  his  inter- 
est in  the-firm  property  the  presumption  is  that  he  sells 
only  his  legal  interest,  and,  in  the  absence  of  any  contract 
or  agreement  to  that  effect,  it  cannot  be  assumed  that 
such  partner  so  selling  out  sold  or  intended  to  sell  his 
own  indebtedness  to  the  firm,  if  any  existed.  This  results 
from  the  presumption  that  arises  that  in  the  valuation 
upon  which  the  sale  is  based  the  debt  of  the  selling  part- 
ner is  taken  into  account  and  the  value  of  his  interest 
is  thereby  reduced  to  that  extent  as  soon  as  the  debt 
is  paid.  The  sale  by  appellee  of  the  interest  of  the  firm 
transferred  such  interest  as  the  estate  had  in  the  firm, 
which  could  only  be  ascertained  by  the  settlement  of  the 
partnership  accounts,  and  when  such  sale  was  made  and 
the  valuation  determined  of  the  interest  of  the  estate, 
the  presumption  is  that  there  was  an  adjustment  of  the 
accounts  of  the  deceased  member  at  that  time  and  that 
all  accounts  were  taken  into  consideration.  Norman  v. 
Hudleston,  64  111.  11;  Over  v.  Herrington,  66  Ind.  365;  Thomp- 
son V.  Love^  111  id.  272;  Clark  v.  Carr,  45111.  App.  469;  Bald- 
win V.  Ball,  48  N.  Y.  673. 

By  the  terms  of  the  contract  of  assignment,  which 
was  accepted  and  acted  on  by  the  appellant,  there  is  no 
contract,  stipulation  or  agreement  by  which  there  is  any 
exclusion  of  any  indebtedness  that  may  be  due  from  the 
deceased  partner  from  being  considered  as  settled  and 
having  been  taken  into  account  when  the  valuation  of 
the  share  of  the  estate  purchased  by  appellant  under 
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that  assignment  was  fixed.  Outside  of  the  presumption 
arising  from  the  law,  the  fact  that  it  appears  that  on  the 
face  of  the  books  the  estate  owned  three-fourths  of  the 
capital  invested,  which  was  $6000,  and  that  the  sale  was 
made  of  $4500  face  value  interest  of  that  capital  stock 
for  a  consideration  of  $2722,  tends  to  show  that  such 
indebtedness  must  'have  been  taken  into  account.  The 
evidence  introduced  for  appellee  is  that  of  her  attorney 
through  whom  the  sale  was  negotiated,  and  it  clearly 
appears  that  errors  in  the  journal  and  cash  books  were 
alluded  to  by  appellant,  as  also  errors  in  the  certificate 
register,  and  after  frequent  negotiations  and  much  dis- 
cussion the  terms  of  sale  were  finally  agreed  upon  and 
the  sale  and  purchase  consummated;  that  appellant  pur- 
chased with  full  knowledge  of  the  facts,  or  that  by  exer- 
cise of  ordinary  care  he  could  have  had  such  knowledge 
by  the  examination  of  the  books  which  were  in  his  care. 
The  frequent  changes  of  the  firm,  consequent  on  the 
deceased  having  at  different  times  purchased  the  inter- 
ests of  three  different  members,  effected  three  different 
dissolutions  and  resulted  in  the  organization  of  four  dif- 
ferent firms,  each  of  which  did  business  as  firms  under 
the  name  of  the  Bank  of  Marissa.  The  last  firm  that 
existed  before  the  organization  of  the  firm  of  Hamilton 
&  Wells,  which  existed  at  the  time  of  the  decease  of  the 
latter,  engaged  in  business  as  bankers,  received  money 
on  deposit  and  issued  certificates  of  deposit  therefor, 
loaned  money  and  took  notes.  By  the  sale  of  J.  H.  Ham- 
ilton to  the  appellant  and  the  organization  of  the  firm  of 
Hamilton  &  Wells  the  fifth  firm  was  organized.  By  the 
organization  of  these  five  different  firms,  and  by  the  pur- 
chase of  the  various  interests  by  the  appellant  or  by  the 
deceased,  no  interest  was  acquired  by  the  last  firm  in 
the  business  of  the  former  firms.  The  evidence  for  the 
claimant  shows  that  the  claim  sought  to  be  probated 
against  the  estate  of  the  deceased  was  not  a  debt  due 
the  firm  of  Hamilton  &  Wells,*  but  is  an  attempt  by  this 
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appellant  to  assert  a  claim  which  he  claims  to  exist  in 
favor  of  various  former  partners  and  in  which  he  has  no 
interest.  The  evidence  for  the  claimant  shows  that  he 
has  attempted  to  distribute  money  that  was  on  deposit 
in  the  bank  on  his  theory  that  former  partners  were 
entitled  to  a  portion  thereof,  and  now  seeks  to  recover 
from  this  estate  on  the  theory  that  the  books  were  not 
correctly  kept  and  there  is  a  liability  in  his  favor.  He 
is  thus  seeking  to  recover  a  debt  which  is  not  and  was 
never  due  this  firm  of  Hamilton  &  Wells.  From  the 
evidence  introduced  for  appellee, — that  of  her  attorney 
through  whom  the  sale  was  negotiated, — it  cleaiily  ap- 
pears that  errors  in  the  journal  and  cash  book  were  al- 
luded to  by  appellant,  as  also  errors  in  the  certificate 
register,  and  after  frequent  negotiations  and  much  dis- 
cussion the  terms  of  the  sale  were  finally  agreed  upon 
and  the  sale  and  purchase  consummated;  that  appellant 
purchased  with  full  knowledge  of  the  facts,  or  what,  by 
the  exercise  of  ordinary  care  in  examining  the  books  which 
were  in  his  keeping  about  ten  months,  would  have  resulted 
in  such  knowledge. 

The  appellant  took  by  the  assignment  only  the  inter- 
est of  the  estate  in  the  assets,  and  no  more.  The  con- 
tract does  not  affect  an  assignment  of  a  claim  against 
the  estate  which  the  estate  held  against  itself,  and  such 
sale  is  not  presumed  as  a  matter  of  law. 

Appellee  insists  that  there  was  no  jurisdiction  in  the 
county  court  to  hear  and  determine  the  question  pre- 
sented here,  whilst  it  is  insisted  by  the  appellant  that 
such  jurisdiction  existed.  The  three  courts  which  have 
considered  this  question  have  entertained  jurisdiction 
and  determined  it  from  all  the  evidence,  and  we  deem  it 
unnecessary  to  discuss  that  question. 

The  appellant  is  not  entitled  to  recover,  and  there  is 
no  error  in  the  record,  and  the  judgment  of  the  Appellate 
Court  for  the  Fourth  District  is  affirmed. 

Judgment  affirmed. 
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,— ; — T^i  Robert  C.  Boehm 

182      154 

1215     *288|  V. 

Henry  L.  Hertz  et  al. 
Opinion  filed  October  16, 1899. 

1.  St ATUTES--^ft€n  suy^ct  o/ a<*  w  «i#cierUZy  ca^jressecK  tn  (ftl^  The 
provisions  of  a  statute  are  within  its  title  when  they  relate  to  a 
particular  subject  indicated  in  the  title,  and  are  a  part  of  or  inci- 
dent to  it,  or  in  some  reasonable  sense  connected  with  or  auxiliary 
to  the  object  in  view. 

2.  Constitutional  LAW-^nwiwons  of  Appropriation  ad  of  1897  to 
State  Normal  University  are  within  it8  title.  The  provisions  of  the  act 
of  1897,  (Laws  of  1897,  p.  79,)  entitled  "An  act  to  make  an  appropri- 
ation for  the  ordinary  and  other  expenses  of  the  Illinois  State  Nor- 
mal University  at  Normal,  Illinois,  and  for  the  completion  and 
equipment  of  its  larymnasium  building-,"  are  within  the  title  of  the 
act,  and  the  act  is  therefore  constitutional. 

3.  Same — when  legislative  determination  of  policy  of  State  is  condusive. 
Section  1  of  article  8  of  the  constitution,  requiring  the  General  As- 
sembly to  provide  a  "thorough  and  efficient  system  of  free  schools," 
is  a  mandatory  provision  without  restriction  as  to  methods,  and 
the  legislative  determination  of  the  policy  of  the  State  in  select- 
ing its  own  agencies  or  instrumentalities  for  the  purpose  of  carry- 
ing out  such  provision  is  conclusive. 

4.  Same— €jf«rf  of  contemporaneous  legislative  construction  ofconstitvr 
tiondl provision.  Uniform,  continued  and  contemporaneous  construc- 
tion given  by  the  legislature  to  a  'constitutional  provision,  and 
generally  recognized  as  its  meaning  or  intention,  affords  a  strong 
presumption  that  such  construction  is  correct. 

5.  Same — appropriation  act  of  1897  to  State  Normal  University  is  con' 
stitviionaL  The  provision  of  section  20  of  article  4  of  the  constitu- 
tion, that  the  State  shall  never  pay,  assume  or  become  responsible 
for  the  debt  of,  or  loan  or  extend  its  credit  to,  any  public  or  other 
corporation,  does  not  prevent  the  State  from  appropriating  money 
to  defray  the  expenses  and  complete  buildings  of  the  private  cor- 
poration known  as  the  Illinois  State  Normal  University,  which  be- 
fore the  adoption  of  the  constitution  was  an  agency  of  the  State 
for  the  education  of  teachers,  and  appropriations  may  properly  be 
made  to  continue  it  as  such.* 

Craig,  J.,  dissenting. 

*On  the  question  of  the  public  purposes  for  which  money  may  be 
appropriated  or  raised  by  taxation  there  is  a  review  of  the  authori- 
ties in  a  note  to  Daggett  v.Colgan^  (Cal.)  14  L.  R.  A.  474. 
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Writ  op  Error  to  the  Circuit  Court  of  Sangamon 
county;  the  Hon.  James  A.  Creighton,  Judge,  presiding. 

Grant  Foreman,  and  John  C.  Wilson,  (Lewis  P.  Ma- 
son, of  counsel,)  for  plaintiff  in  error. 

E.  C.  Akin,  Attorney  General,  (Charles  L.  Capen, 
C.  A.  Hill,  and  B.  D.  Monroe,  of  counsel,)  for  defendants 
in  error. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

Plaintiff  in  error  filed  a  bill  in  which  it  is  alleged  he 
is  a  tax-payer,  etc.,  and  that  the  General  Assembly  of  the 
State  of  Illinois,  on  June  14,  1897,  passed  a  certain  act, 
in  which  it  was  attempted  to  appropriate  moneys  for  the 
ordinary  and  other  expenses  of  the  Illinois  State  Normal 
University,  alleged  to  be  a  private  corporation  organized 
under  an  act  of  the  General  Assembly  of  the  State  of 
Illinois  passed  February  18,  1857.  It  is  alleged  that  the 
appropriation  is  unlawful  and  in  contravention  of  the 
constitution  of  the  State,  because  it  would  be  a  misap- 
propriation of  the  public  funds  and  a  perversion  thereof 
to  the  injury  of  the  complainant.  The  bill  made  defend- 
ants, Henry  L.  Hertz,  as  State  Treasurer,  James  S.  Mc- 
CuUough,  as  State  Auditor,  and  the  board  of  education 
of  the  State  of  Illinois,  and  prayed  for  an  injunction  re- 
straining the  payment  of  any  money  by  the  board  of  edu- 
cation, attempted  to  be  appropriated  under  the  act  of 
June  14, 1897.  The  service  on  the  board  of  education  was 
quashed,  and  thereupon  the  complainant,  by  his  solicit- 
ors, dismissed  the  bill  as  to  that  defendant.  The  other 
two  defendants  appeared  and  filed  their  demurrer  to  said 
bill  for  want  of  equity,  which  was  sustained  and  the  bill 
dismissed.    The  complainant  sued  out  this  writ  of  error. 

The  constitutionality  of  an  act  entitled  "An  act  to 
make  an  appropriation  for  the  ordinary  and  other  ex- 
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penses  of  the  Illinois  State  Normal  University  at  Normal, 
Illinois,  and  for  the  completion  and  equipment  of  its  gym- 
nasium building","  approved  June  14, 1897,  is  presented  on 
this  record. 

Plaintiff  in  error  claims  that  the  act  above  mentioned 
violates  that  part  of  section  13  of  article  4  of  the  consti- 
tution which  provides:  "No  act  hereafter  passed  shall 
embrace  more  than  one  subject,  and  that  shall  be  ex- 
pressed in  the  title;  but  if  any  subject  shall  be  embraced 
in  an  act  which  shall  not  be  expressed  in  the  title,  such 
act  shall  be  void  only  as  to  so  much  thereof  as  shall  not 
be  so  expressed."  We  do  not  concur  in  this  view.  The 
act  of  June  14, 1897,  is  entitled  "An  act  to  make  an  ap- 
propriation for  the  ordinary  and  other  expenses  of  the 
Illinois  State  Normal  University  at  Normal,  Illinois,  and 
for  the  completion  and  equipment  of  its  gymnasium  build- 
ing." The  act  appropriates,  in  addition  to  one-half  of  the 
interest  of  the  college  fund,  the  sum  of  $28,506.44  per  an- 
num for  the  expenses  of  the  board  of  education,  payment 
of  salaries,  etc.,  and  makes  further  appropriations  for 
the  completion  of  the  gymnasium  building  and  for  the 
proper  heating  and  equipment  of  the  same.  It  is  the 
province  of  the  legislature  to  determine  the  comprehen- 
siveness of  a  statute,  subject  to  the  limitations  prescribed 
by  the  constitution.  Without  the  restriction  of  the  con- 
stitutional limitation  above  provided,  the  legislature 
might  include  in  a  single  act  any  subject  which  it  saw 
proper  to  prescribe  as  to  duties  and  provide  as  to  pun- 
ishments. The  limitation  of  the  above  provisions  of  the 
constitution  goes  no  further  than  to  declare  that  no  mat- 
ters are  properly  included  in  the  act  which  are  not  ger- 
mane to  its  title.  Where  all  the  provisions  of  the  act 
relate  to  a  particular  subject  indicated  in  its  title,  and 
are  a  part  of  or  incident  to  it  or  in  some  reasonable  sense 
connected  with  or  auxiliary  to  the  object  in  view,  it  can 
not  be  held  such  provisions  are  not  within  the  title  of  the 
act.    It  was  held  in  Ritchie  v.  People,  155  111.  98,  (on  p.  120): 
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"All  matters  are  properly  included  in  the  act  which  are 
germane  to  the  title.  The  constitution  is  obeyed  if  all 
the  provisions  relate  to  the  one  subject  indicated  in  the 
title,  and  are  parts  of  it  or  incident  to  it  or  reasonably 
connected  with  it,  or  in  some  reasonable  sense  auxiliary 
to  the  object  in  view.  It  is  not  required  that  the  subject 
of  the  bill  shall  be  specifically  and  exactly  expressed  in 
the  title,  or  that  the  title  should  be  an  index  of  the  de- 
tails of  the  act.  Where  there  is  doubt  as  to  whether  the 
subject  is  clearly  expressed  ip  the  title,  the  doubt  should 
be  resolved  in  favor  of  the  validity  of  the  act."  We  fail 
to  see  wherein  the  subject  matter  of  the  act  is  not  suffi- 
ciently expressed  in  the  title,  nor  does  plaintiff  in  error 
point  out  any^  special  defect  therein. 

Plaintiff  in  error  contends  that  by  this  enactment  sec- 
tion 20  of  article  4  of  the  constitution  is  violated,  which 
is  as  follows:  "The  State  shall  never  pay,  assume  or  be- 
come responsible  for  the  debts  or  liabilities  of,  or  in  any 
manner  give,  loan  or  extend  its  credit  to  or  in  aid  of,  any 
public  or  other  corporation,  association  or  individual." 
This  contention  results  from  the  claim  made  by  the  plain- 
tiff in  error  that  the  appropriation  of  money  made  by  the 
act  of  June  14,  1897,  to  the  Illinois  State  Normal  Univer- 
sity, is  violative  of  the  foregoing  provision  of  the  con- 
stitution, inasmuch  as  that  institution,  it  is  insisted,  is  a 
private  corporation.  This  position  of  plaintiff  in  error 
results  from  what  has  been  said  by  this  court  in  Board 
of  Educatixm  v.  Greenebaum  do  Sons^  39  111.  609,  where  it  was 
held  that  this  board  of  education  was  an  eleemosynary 
institution,  founded  for  the  purpose  of  the  gratuitous  dis- 
tribution of  knowledge  in  regard  to  teaching  and  con- 
ducting common  schools,  and  erected  not  at  the  expense 
of  the  State  but  of  individuals;  and  at  the  time  of  the 
opinion  in  that  case  the  salaries  of  the  instructors  and 
other  employees  were  fixed  by  the  board,  and  no  appro- 
priation had  then  ever  been  made  from  the  State  treasury 
for  its  maintenance. 
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By  an  act  approved  February  18,  1857,  entitled  "An 
act  for  the  establishment  and  maintenance  of  a  normal 
university,"  found  in  the  public  laws  of  Illinois  for  1857, 
on  page  298,  it  is  provided  that  certain  persons  named 
shall  constitute  "the  Board  of  Education  of  the  State  of 
Illinois,"  having  perpetual  succession,  etc.  By  section  2 
the  Superintendent  of  Public  Instruction,  by  virtue  of  his 
ofl&ce,  is  made  a  member  and  the  secretary  of  the  board, 
and  required  to  report  to  the  legislature,  9.t  its  regular 
sessions,  the  condition  and  the  expenditures  of  the  uni- 
versity. Section  3  relates  to  the  meetings  of  the  board 
of  education.  Section  4  provides  that  the  object  of  the 
university  shzill  be  to  qualify  teachers  for  the  common 
schools  of  this  State,  by  imparting  instruction  in  the  art 
of  teaching  in  all  branches  which  pertain  to  a  common 
school  education,  etc.  Section  5  provides  as  to  the  first 
meeting  of  the  board  of  education,  and  further  provides 
that  they  "shall  visit  the  cities,  villages  and  other  places 
in  the  State  which  may  be  deemed  eligible,  for  the  pur- 
pose to  receive  donations  and  proposals  for  the  estab- 
lishment and  maintenance  of  a  normal  university,"  and 
provides  the  board  shall  fix  the  permanent  location  at 
the  place  where  the  most  favorable  inducements  are  of- 
fered for  that  purpose,  provided  that  such  location  shall 
not  be  difficult  of  access  or  detrimental  to  the  welfare 
or  prosperity  of  the  university.  Section  6  provides  as  to 
the  power  of  the  board  to  the  appointment  of  a  principal, 
lecturers  and  instructors,  and  prescribes  their  duties, 
with  power  of  removal,  and  power  to  fix  text-books  and 
make  regulations  for  management,  etc.  Section  7  pro- 
vides for  gratuitous  instruction  for  certain  pupils.  Sec- 
tion 8  provides  the  interest  of  the  university  and  seminary 
fund,  or  such  part  thereof  as  may  be  found  necessary, 
shall  be  appropriated  for  the  maintenance  of  the  univer- 
sity. Section  10  provides  the  term  of  the  board  of  corpo- 
rators, and  for  the  filling  of  vacancies  by  the  Governor, 
by  and  with  the  consent  of  the  Senate.     THese  are  the 
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several  provisions  declaratory  of  the  purposes  of  the  uni- 
versity, its  manner  of  organization,  the  filling  of  vacan- 
cies in  the  board  of  corporators,  and  their  powers,  etc. 

Subsequently,  an  act  of  the  legislature  was  passed 
February  14, 1861,  entitled  "An  act  to  re-fund  the  interest 
on  the  college  or  university  fund  and  appropriate  the 
same  for  the  use  of  the  State  Normal  University,"  the  pre- 
amble of  which  recites  the  act  of  admission  of  the  State 
of  Illinois  into  the  Union,  by  which  a  certain  percentage 
of  the  proceeds  of  public  lands  lying  within  this  State 
was  set  apart  to  the  State,  to  be  appropriated  by  the 
latter  for  the  encouragement  of  learning,  of  which  one- 
sixth  part  was  to  be  exclusively  bestowed  upon  a  college 
or  university.  The  act  of  the  legislature  of  1861  then 
recites  that  one-sixth  of  the  per  cent  of  those  proceeds 
on  the  first  of  January,  1851,  amounted  to  $122,607.54,  and 
interest  thereon  to  January,  1857,  amounted  to  the  sum 
of  $98,956.82,  and  for  the  purpose  of  carrying  out  the  in- 
tention of  Congress  the  legislature  passed  the  act  estab- 
lishing a  normal  university,  and  made  an  appropriation 
of  a  part  of  said  sum  so  held  under  the  act  of  admission, 
or  rather  the  interest  thereon,  payable  to  this  board  of 
education  for  the  use  of  the  normal  university,  etc.  Sec- 
tion 3  of  the  act  of  1861  provides  that  this  corporation 
shall  have  no  power  to  sell  or  convey  any  part  of  the 
property  acquired  since  the  passage  of  the  act  incorpo- 
rating it,  nor  to  create  any  liability  against  the  State 
without  the  express  sanction  of  the  legislature.  Section 
4  provides  that  each  county  shall  be  entitled  to  gratui- 
tous instruction  in  the  university  of  two  pupils,  instead 
of  one,  as  provided  in  the  original  act. 

Shortly  prior  to  the  passage  of  the  act  of  1861,  above 
mentioned,  a  contract  for  the  construction  of  certain 
buildings  was  entered  into  in  writing  by  the  board  of 
education  above  mentioned,  through  its  building  commit- 
tee, and  by  reason  of  default  in  payment  of  the  amount 
to  be  paid  the  contractors,  a  petition  for  a  mechanic's 
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lien  was  filed,  and  under  the  legislation  had  prior  to  the 
entering"  into  of  such  contracts,  to-wit,  prior  to  the  third 
day  of  March,  1860,  it  was  held  that  this  university  was 
an  eleemosynary  institution,  founded  for  the  purpose  of 
the  gratuitous  distribution  of  knowledge  in  the  art  of 
teaching  and  conducting  common  schools,  and  erected 
not  at  the  expense  of  the  State  but  of  individuals,  and 
it  was  held  that  this  corporation  was  liable  to  be  sued 
and  was  a  private  corporation.  Board  of  Education  v. 
Greenebaum  &  Sons,  39  111.  609. 

On  February  25,  1858,  Edwin  W.  Bakewell  and  Julia 
A.  Bakewell,  his  wife,  who  joined  in  the  deed  for  the  pur- 
pose of  relinquishing  her  inchoate  right  of  dower,  con- 
veyed to  the  Board  of  Education  of  the  State  of  Illinois 
forty  acres  of  land  immediately  adjoining  the  university 
grounds.  The  only  condition  named  in  the  deed  was  the 
following:  '^Provided,  the  Normal  University,  under  the 
eontrol  of  the  said  Board  of  Education  of  the  State  of 
Illinois,  shall  forever  remain  where  now  located."  On 
February  9,  1860,  the  said  Edwin  W.  Bakewell  and  his 
wife  united  in  another  deed  to  the  said  Board  of  Edu- 
cation of  the  State  of  Illinois,  which,  after  reciting  the 
execution  of  the  former  deed  and  the  condition  therein, 
contained  the  following:  "And  whereas,  the  said  Edwiji 
W.  Bakewell  and  Julia  A.  Bakewell,  his  wife,  are  willing 
and  anxious  to  vacate  and  annul  said  condition  to  said 
deed,  and  to  make  the  title  of  the  said  Board  of  Educa- 
tion of  the  State  of  Illinois  to  the  said  land  conveyed  by 
said  deed  become  and  be  absolute  in  fee  simple:  Now, 
therefore,  this  indenture,  made  and  entered  into  this  ninth 
day  of  February,  1860,  by  and  between  the  said  Edwin  W. 
Bakewiell  and  Julia  A.  Bakewell,  his  wife,  and  the  said 
Board  of  Education  of  the  State  of  Illinois,  witnesseth 
that  they  convey  a  full  and  complete  and  unconditional 
title  in  fee  simple  in  and  to  the  said  forty  acres." 

After  the  above  enactments  and  after  the  execution 
of  these  two  deeds,  on  February  28,  1867,  the  General 


Digitized  by 


Google 


OcL  '9$.]  .  BoEHM  V.  Hertz.  161 

Assembly  passed  an  act  entitled  "An  act  concerning  the 
board  of  education  and  the  Illinois  Natural  History  So- 
ciety," sections  1  and  2  of  which  are  as  follows: 

"Sec.  1.  The  State  Normal  University,  established  by 
an  act  approved  February  18,  1857,  is  hereby  declared  a 
State  institution,  and  the  property,  real,  personal  and 
mixed,  in  the  hands  and  standing*  in  the  name  of  the 
Board  of  Education  of  the  State  of  Illinois,  is  the  prop- 
erty of  the  State  of  Illinois  and  is  by  said  board  held  in 
trust  for  the  State. 

"Sec.  2.  Said  board -of  education  is  hereby  authorized 
to  sell  and  dispose  of  the  out-kinds  and  lots  standing  in 
the  name  of  said  board,  lying*  in  the  counties  of  Jackson, 
Woodford  and  McLiean,  except  the  site  of  the  Normal 
University,  and  the  farm  of  one  hundred  acres,  more  or 
less,  in  its  immediate  vicinity,  and  to  appropriate  the 
proceeds  thereof  towards  the  payment  of  the  appropria- 
tions hereinafter  named." 

Whilst  this  had  been  the  precedent  legislation  with 
reference  to  this  university,  the  General  Assembly,  by  a 
joint  resolution  passed  in  1883,  directed  the  State  Board 
-of  Education  to  convey  the  above  mentioned  forty  acres 
of  land  to  Julia  A.  Bakewell.  The  board  of  education 
refusing  to  comply  with  that  direction,  the  General  As- 
sembly in  1885,  by  a  joint  resolution,  declared  the  title 
to  the  forty  acres  of  land  mentioned  in  the  deed  of  Julia 
A.  Bakewell  and  her  husband  to  be  and  was  vested  in 
Julia  A.  Bakewell.  Her  demand  for  the  possession  of 
that  land  was  refused  by  the  board,  whereupon  she  filed 
a  petition  in  the  circuit  court  of  McLean  county  for  a 
writ  of  mandamus  commanding  the  Board  of  Education  of 
the  State  of  Illinois  to  execute  to  her  a  deed  to  the  forty 
acres  of  land,  which,  on  hearing  before  the  court  without 
a  jury,  resulted  in  the  awarding  of  the  writ,  and  the  board 
of  education  appealed  to  this  court.  On  that  appeal  two 
questions  were  presented,  viz.,  whether  the  legislature 
bad  the  constitutional  power  to  order  the  conveyance  of 
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this  forty  acres  of  laud  to  be  made  to  Julia  A.  Bakewell; 
and  if  so,  whether  it  could  exercise  such  power  by  joint 
resolution.  This  court,  in  the  discussion  of  the  first  branch 
of  the  case,  held,  in  accordance  with  what  had  been  pre- 
viously held  in  Board  of  Education  v.  Oreenebaum  &  Sons^ 
supra,  that  this  corporation  was  a  private  eleemosynary 
corporation,  which  was  not  to  be  deprived  of  its  prop- 
erty by  the  above  mentioned  joint  resolutions  of  the  leg- 
islature, and  declined  to  pass  upon  the  question  whether 
the  legislature  could  exercise  the  power  of  making  the 
grant  by  a  joint  resolution.  This  is  the  effect  of  the  opin- 
ion in  Board  of  Educaticm  v.  Bakewell,  122  111.  339. 

Under  this  legislation  with  reference  to  this  univer- 
sity the  members  of  the  board  of  education  are  appointed 
by  the  Governor,  with  the  exception  of  the  Superintend- 
ent of  Public  Instruction,  who  is  made  one  of  its  mem- 
bers with  special  duties,  and  who  is  required  to  make 
biennial  reports  to  the  legislature.  The  object  of  the  in- 
stitution is  to  qualify  teachers  for  the  common  schools 
of  this  State.  Each  county  is  entitled  to  gratuitous  in- 
struction of  a  certain  number  of  pupils,  and  it  is  contem- 
plated that  each  student  shall  agree  to  teach  in  the  public 
schools  of  the  State  a  certain  period  of  time.  The  board 
of  education  is  compelled  to  present  to  the  Governor  a 
full  statement  of  expenditures,  with  vouchers,  which 
must  be  approved  by  him  before  the  next  quarter's  ap- 
propriation can  be  drawn  from  the  State  Treasury  or  an 
order  therefor  given  by  the  State  Auditor. 

Normal  schools  are  public  institutions,  which  the  State 
has  the  right  to  establish  and  maintain.  The  purpose  of 
their  establishment  is  to  advance  the  public  school  sys- 
tem and  create  a  body  of  teachers  better  qualified  for  the 
purpose  of  carrying  out  the  policy  of  the  State  with  ref- 
erence to  free  schools,  and  provide  for  a  more  thorough 
and  efiicient  system  of  the  schools,  whereby  all  the  chil- 
dren of  this  State  may  receive  a  gopd  common  school  edu- 
cation.   They  are  the  legitimate  offspring  of  the  School 
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law  entering  into  our  plan  of  education,  whereby  teach- 
ers may  be  taught  how  best  and  most  effectively  to  dis- 
charge their  duties.  Burr  v.  City  of  Carbondale,  76  111.  455. 
By  section  1  of  article  8  of  the  constitution  it  is  pro- 
vided: "The  General  Assembly  shall  provide  a  thorough 
and  efficient  system  of  free  schools,  whereby  all  children 
of  this  State  may  receive  a  good  common  school  educa- 
tion in  this  State."  In  complying  with  this  mandatory 
provision  the  State  has  the  right  to  select  its  own  agen- 
cies or  instrumentalities  for  the  accomplishment  of  the 
purpose.  To  carry  out  this  provision  of  the  constitution 
there  must  be  necessary  expenditures  of  public  moneys, 
resting  upon  considerations  of  the  policy  of  the  State 
with  reference  to  the  manner  of  compliance  with  this 
constitutional  provision.  Where  a  mandatory  duty  is  im- 
posed by  the  constitution  on  the  legislature  of  the  State, 
without  restriction  as  to  methods,  the  policy  of  the  State 
may  be  determined  by  the  legislature  only,  and  its  action 
must  be  regarded  as  conclusive  as  to  the  State  policy. 
Normal  schools  being  a  recognized  method  of  advancing 
the  interests  of  the  public  school  system  which  is  manda- 
torily required  of  the  General  Assembly  to  be  provided 
for,  the  legislature,  haying  the  power  to  prescribe  the 
policy  of  the  State  with  reference  to  such  normal  schools, 
had  the  power,  before  the  present  constitution  as  well  as 
since,  to  provide  by  legislation  that  donations  might  be 
offerted  and  taken  into  consideration  in  determining  the 
place  where  certain  institutions  that  are  in  their  nature 
of  a  public  character  should  be  located.  This  was  done 
under  the  act  establishing  the  State  Normal  University, 
under  the  constitution  of  1848,  and  has  in  more  recent 
times  been  acted  on  by  the  legislature  in  the  location  of 
the  Southern,  Northern  and  Eastern  Normal  Schools  and 
the  Soldiers'  Home.  Because  such  donations  have  been 
made  with  reference  to  the  last  four  named  institutions 
they  are  not  deprived  of  their  public  character.  The  nor- 
mal university  was  authorized  to  receive  donations  by  its 
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act  of  incorporation,  its  powers  and  duties,  to  a  certain 
extent,  being  prescribed  in  that  act;  and  the  extension 
of  State  aid  by  the  appropriation  of  interest  on  the  col- 
lege or  university  fund,  and  by  the  requirement  that  the 
school  shall  give  gratuitous  education  to  certain  scholars 
of  different  counties  of  the  State,  was  the  adoption  of  a 
means  to  advance  education  in  the  common  schools. 

The  constitution  is  merely  a  limitation  upon  the  power 
of  the  legislature,  which  may  do  anything  not  forbidden 
by  the  express  terms  of  the  constitution  or  by  necessary 
implication.  The  power  of  the  legislature  to  adopt  such 
agencies  as  it  may  deem  proper  to  carry  out  the  State 
policy  would  authorize  it  to  provide  for  the  education  of 
teachers  for  the  common  schools,  and  this  private  corpo- 
ration, created  before  the  adoption  of  the  present  consti- 
tution, benefited  and  aided  by  the  legislation  of  the  State 
by  reason  of  its  receipt  of  the  interest  on  the  college  and 
university  fund  provided  for  by  the  act  of  admission  of 
the  State  of  Illinois  into  the  Union,  was  an  agency  of 
the  State  in  the  interest  of  the  common  schools  when  the 
present  constitution  was  adopted,  which  included  the 
provision  of  section  20  of  article  4,  that  the  State  shall 
never  pay,  assume  or  become  responsible  for  or  loan  or 
extend  its  credit  to  any  public  or  other  corporation. 
That  provision  of  the  constitution  does  not,  by  express 
terms  or  by  necessary  implication,  prevent  the  State  from 
using  such  agencies  for  the  advancement  of  public  school 
education  that  may  be  deemed  proper  under  the  policy 
of  the  State,  which  is  exclusively  left  to  be  determined 
by  the  legislature  under  the  provisions  of  section  1  of 
article  8,  which  necessarily  require  the  expenditures  of 
public  moneys. 

It  is  a  principle  of  construction  of  a  constitution,  that 
it  is  proper  to  take  into  consideration  the  uniform,  con- 
tinued and  contemporaneous  construction  given  by  the 
legislature  and  generally  recognized,  as  to  its  meaning 
or  intention,  and  such  contemporaneous  construction  af- 
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fords  a  strong  presumption  that  it  rightly  interprets  the 
meaning  and  intention.  Bunn  v.  People,  45  111.  397;  People 
V.  Board  of  Supervisors,  100  id.  495;  People  v.  Thompson,  155 
id.  451;  State  v.  Mayhew,  2  Gill,  (Md.)  487;  Cooley's  Const, 
lim.  82. 

After  the  act  of  1867,  appropriations  were  made  from 
the  State  Treasury  for  the  erection  of  buildings  and  the 
purchase  of  apparatus  and  appliances  for  this  institution. 
At  the  first  session  of  the  legislature  after  the  adoption 
of  the  present  constitution  of  this  State,  and  at  almost 
every  session  since  that  time,  the  legislature  has  passed 
appropriation  bills,  which  have  received  the  approval 
of  the  Governor.  Both  the  legislative  and  executive 
branches  of  the  government  have  adopted  a  contempo- 
raneous construction  of  the  instrument,  to  the  effect  that 
this  private  corporation,  authorized*  to  receive  donations 
from  individuals  for  the  purpose  of  advanding  education, 
was  a  State  agency  for  the  instruction  of  teachers  to  be 
employed  in  public  schools,  which  necessarily  required 
expenditures  of  public  money  under  an  appropriation  by 
the  legislature,  to  be  paid  on  warrants  of  the  Auditor 
drawn  on  the  State  Treasury.  Such  expenditures,  in  con- 
sideration of  benefits  received  by  the  State  in  the  gra- 
tuitous instruction  of  teachers,  could  as  properly  be  paid 
by  the  State  to  this  private  corporation  as  the  appro- 
priations made  for  the  support  of  the  Southern  or  the 
Northern  or  the  Eastern  Illinois  Normal  Schools,  as  the 
expenditures  in  each  case  are  for  one  and  the  same  end, 
and  such  appropriations  are  not  an  assumption  of  the 
debts  or  liabilities  of  the  institution  nor  a  loan  or  exten- 
sion of  credit  in  aid  of  this  corporation. 

Counsel  for  defendants  in  error  present  the  question 
that  this  bill  was  obnoxious  to  a  demurrer  for  the  reason 
that  the  bill  did  not  make  proper  parties  defendant  those 
who  were  directly  affected  by  the  decree  to  be  rendered. 
Under  the  view  we  take  of  this  case  it  is  unnecessary  to 
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extend  this  opinion  by  discussing  this  question,  as  what 
has  been  said  disposes  of  the  case. 

The  decree  6f  the  circuit  court  of  Sangamon  county- 
is  affirmed.  Decree  affirmed. 

Mr.  Justice  Craig:  In  my  judgment  this  opinion 
overrules  Board  of  Education  v.  Bakewell,  V2S.  111.  339,  and 
for  that  reason  I  cannot  endorse  the  doctrine  of  the 
opinion. 


EzEKiEL  Smith  et  al. 

v. 

The  Bates  Machine  Company. 

»     Opinion  filed  October  £5, 1899, 

1.  Equity — equity  may  entertain  bill  to  enforce  equitable  assignment  of 
particular  fund.  A  court  of  equity  has  jurisdiction  of  a  bill  filed  to 
reach  a  part  of  a  particular  fund  due  to  a  contractor,  who,  it  is 
claimed,  equitably  assigned  it  to  the  complainant,  since  the  suit  is 
one  to  enforce  a  trust. 

2.  Contracts — loord  ''earnings'*  does  not  mean  net  earnings  unless 
properly  qualified  or  explained.  The  word  "earnings,"  as  used  in  the 
acceptance  of  an  order  given  by  a  sub-contractor  on  the  original 
contractor,  does  not  mean  net  earnings,  where  the  drawee  agreed 
to  pay  the  amounts  specified  on  the  dates  mentioned,  provided  the 
sub-contractor's  earnings  for  the  period  named  were  sufficient  to 
cover  them,  without  further  qualification  or  restriction. 

Smith  V.  Bates  Machine  Co,  79  111.  A  pp.  519,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Second 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Will  county;  the  Hon.  Dorrance  Dibell,  Judge, 
presiding. 

Haley  &  O'Donnell,  for  appellants. 

J.  P.  Snyder,  for  appellee. 
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Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

This  was  a  proceeding  in  chancery,  beg^un  in  the  cir- 
cuit court  of  Will  county,  wherein  the  appellee,  the  Bates 
Machine  Company,  was  compJainant,  and  the  Sanitary 
District  of  Chicago  and  appellants,  with  Dion  Geraldine, 
were  defendants.  The  original  bill  was  against  the  sani- 
tary district  and  appellants  alone,  and  SQught  to  enforce 
a  claim  against  funds  in  the  hands  of  the  district  due 
Smith  &  Eastman  in  satisfaction  of  an  alleged  indebt- 
edness due  from  the  latter  to  the  complainant.  Subse- 
quently the  bill  was  amended,  making  Patrick  J.  Sexton 
a  party  defendant  with  Smith  &  Eastman,  and  alleging 
that  he  had,  by  a  secret  assignment,  become  the  owner 
of  all  of  Eastman's  interest  in  the  firm  of  Smith  &  East- 
man, though  the  business  continued  to  be  transacted  in 
the  name  of  the  original  firm;  and  also  setting  up  that 
Dion  Geraldine  was  a  sub- contractor  under  the  firm,  and 
that  he  had  become  indebted  to  the  complainant,  for  ma- 
chinery and  material  furnished  him  in  the  performance 
of  his  sub-contract,  in  the  sum  of  $6600,  and  that  in  con- 
sideration of  that  indebtedness  he  gave  to  the  complain- 
ant the  following  order: 

'^Chicago,  September  10, 1894. 
**Smith  &  Eastman,  Original  Contractors  Section  No.  14, 

Sanitary  Drainage  Canal,  Lockport,  HI. 

"Gentlemen — You  will  please  pay  to  Bates  Machine  Com- 
pany, Joliet,  111.,  the  sum  of  sixty-six  hundred  dollars  ($6600) 
out  of  moneys  earned  by  me,  as  sub-contractor,  on  section  No. 
14  during  the  next  six  months,  as  follows:  $1000  out  of  Novem- 
ber earnings,  payable  December  2  next;  $1000  out  of  December 
earnings,  payable  January  2  next;  $1500  out  of  January  earn- 
ings, payable  February  2  next;  $1500  out  of  February  earnings, 
payable  March  2  next;  $1000  out  of  March  earnings,  payable 
April  2  next;  $600  out  of  April  earnings,  payable  May  2  next, 
and  charge  same  to  my  account.        Verv  truly 

Dion  Geraldine. 

"Duplicate  for  Bates  Machine  Company. 

Dion  Geealdinb." 
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This  order  was  handed  to  Sexton  on  the  day  it  bears 
date,  and  he  made  an  endorsement  thereon  as  follows: 

**We  accept  the  above  order,  and  will  agree  to  pay  said 
amounts  to  Bates  Machine  Company  on  the  dates  mentioned, 
providing"  the  eaminjrs  of  Mr.  Dion  Geraldine  for  the  months 
enumerated  are  sufficient  to  cover  said  amounts. 

Smith  &  Eastman, 

Per  p.  J,  Sbxtoh." 

It  was  further  alleged,  by  way  of  amendment  to  the 
bill,  that  said  order  and  acceptance  amounted  to  an 
equitable  assignment  of  the  sums  of  money  therein  men- 
tioned to  the  complainant,  and  the  court  was  asked  to  so 
decree;  also,  that  the  sanitary  district  had  notice  of  such 
assignment,  and  that  it  had  in  its  hands  a  large  amount 
of  money,  which  should  be  applied  in  payment  and  sat- 
isfaction of  the  order.  The  defendants  having  answered 
the  amended  bill,  the  cause  was  heard,  and  a  decree  ren- 
dered in  favor  of  the  complainant  on  the  amended  bill 
alone,  the  holding  of  the  chancellor  being  against  it  on 
the  original  bill.  The  defendants  Smith,  Eastman  and 
Sexton  alone  appealed  to  the  Appellate  Court  for  the 
First  Dis.trict,  where  the  decree  of  the  circuit  court  was 
affirmed,  and  the  same  appellants  again  appeal. 

A  fuller  statement  of  the  facts  will  be  found  preced- 
ing the  well  considered  opinion  of  the  Appellate  Court, 
by  Crabtree,  J. 

Here,  as  in  the  Appellate  Court,  two  grounds  of  re- 
versal of  the  decree  of  the  circuit  court  are  urged:  First, 
it  is  insisted  that  the  defense  set  up  in  the  answer,  that 
the  complainant  had  a  complete  and  adequate  remedy 
at  law,  should  have  been  sustained  and  the  bill  dismissed 
for  want  of  jurisdiction;  and  second,  that  the  word  "earn- 
ings," as  used  in  the  acceptance  of  the  order  of  Septem- 
ber 10,  meant,  as  used  by  the  parties,  only  what  should 
remain  due  Geraldine  after  paying  his  expenses  during 
each  month  for  labor,  materials,  etc. 

On  the  question  of  jurisdiction  we  are  clearly  of  the 
opinion  that  the  law  is  with  the   complainant  below. 
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The  object  of  the  amended  bill  was  not  to  obtain  a  mere 
money  decree  against  the  defendants  Smith,  Eastman 
and  Sexton,  but  to  reach  a  part  of  a  particular  fund 
which  it  was  claimed  had  been  equitably  assigned  to  it 
by  the  order  of  Geraldine.  The  order  signed  by  Geral- 
dine,  directing  the  amounts  named  to  be  paid  to  the  com- 
plainant, amounted,  in  equity,  to  an  assignment  of  so 
much  of  his  earnings  as  would  be  necessary  to  make  the 
payments,  and  a  trust  was  thereby  created  in  the  hands 
of  Smith,  Eastman  and  Sexton  in  favor  of  the  machine 
company.  {Morris  v.  Cheney,  51  111.  451, — citing  2  Story's 
Eq.  Jut.  sec.  1044.)  We  said  in  Phillips  v.  Edsall,  127  111. 
535:  "A  part  of  a  debt  or  chose  in  action  is  not  assign- 
able at  law  but  can  be  assigned  in  equity,  and  in  such 
cases  a  trust  will  be  created  in  favor  of  the  equitable 
assignee  of  the  fund,  and  will  constitute  an  equitable 
lien  upon  it."  It  is  well  settled  that  a  valid  equitable 
assignment  of  a  part  of  a  fund  may  be  made  before  the 
fund  is  due  or  actually  in  being,  providing  it  exists  po- 
tentially. (See  Warren  v.  First  Nat,  Bank  of  Columbus^  149 
111.  9;  Young  v.  Jones,  180  id.  216.)  Nothing  is  better  set- 
tled than  that  courts  of  chancery  always  have  jurisdic- 
tion to  enforce  trusts,  and  on  that  ground  alone  we  think 
it  clear  that  the  circuit  court  of  Will  county,  sitting  aS  a 
court  of  equity,  had  full  jurisdiction  and  power  to  enter- 
tain the  cause  made  by  the  amended  bill.  Here  the  fund, 
at  the  filing  of  the  bill,  was  in  the  hands  of  the  sanitary 
district,  and  having  been  equitably  assigned  to  the  com- 
plainant it  held  the  same  in  trust. 

As  to  the  second  proposition,  we  agree  with  the  Ap- 
pellate Court  in  saying  we  see  no  reason  for  giving  the 
order  and  acceptance  any  such  construction.  The  word 
**earnings,"  in  its  general  acceptation,  does  not  mean  net 
earnings  unless  qualified  in  some  way;  and  we  are  fully 
satisfied,  from  a  consideration  of  all  the  facts  and  cir- 
cumstances surrounding  the  parties  at  the  time  the  order 
was  executed  and  accepted,  and  their  subsequent  con- 
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duct,  that  there  was  no  intention  that  it  should  have 
such  limited  or  qualified  meaning.  The  subsequent  pay- 
ment of  $3000  upon  that  order,  by  the  acceptors,  clearly 
shows  that  they  did  not  at  that  time  understand  (as  they 
now  insist)  that  they  were  only  to  pay  in  the  event  that 
money  remained  in  their  hands  after  paying  the  expenses 
of  the  drawer  in  the  performance  of  his  contract,  because 
they  now  say  that  so  far  from  there  being  net  earnings 
due  Geraldine  for  those  months,  he  was  largely  indebted 
to  them.  We  find  nothing  in  the  record  to  the  effect  that 
Smith,  Eastman  and  Sexton  were  required  to  pay  for 
labor  or  material  used  by  Geraldine  in  doing  the  work 
under  his  sub-contract,  or  that  they  were  privileged  so 
to  do;  and  if  it  be  conceded  that  if  they  had  not  made 
such  payments  the  work  would  have  necessarily  stopped, 
still  that  fact  would  not  release  them  from  their  liability 
upon  the  order,  in  the  absence  of  such  a  condition  in  the 
acceptance.  If,  as  is  now  contended,  the  intention  was 
to  limit  their  liability  upon  the  order  to  such  earnings  as 
might  remain  after  the  payment  of  all  expenses  of  the 
work,  it  would  have  been  very  easy  and  most  natural 
that  such  intention  should  have  been  expressed  in  the 
writing,  and  it  seems  to  us  that  to  permit  the  construc- 
tion now  insisted  upon  to  be  placed  upon  the  acceptance 
would  be  clearly  violative  of  the  rule  that  the  terms  of 
a  written  agreement  cannot  be  varied  or  changed  by 
parol. 

In  this  view  it  is  unnecessary  for  us  to  review  the  evi- 
dence or  express  any  opinion  upon  the  question  whether 
or  not  the  net  earnings  were  sufficient  to  have  paid  the 
monthly  installments  mentioned  in  the  order,  it  being 
impliedly  admitted  that  the  gross  earnings  were  more 
than  sufficient  for  that  purpose. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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David  T.  Kyner  et  al. 
Philip  Boll. 

Opinian  filed  October  IS,  1899. 

1.  Entails— Oonweyance  act  changes  ejfect  of  a  deed  creating  an  estate 
in  fee  tail.  A  conveyance  to  a  gfrantee  and  her  "bodily  heirs"  and 
assigfns  creates  an  estate  in  fee  tail  general  at  common  law,  but, 
since  the  abolition  of  estates  tail,  passes,  under  section  6  of  the 
Conveyance  act,  (Rev.  Stat.  1874,  p.  273,)  an  estate  for  the  grantee's 
natural  life  only,  with  the  remainder  in  fee  simple  absolute  to  the 
persons  to  whom  the  estate  tail  would,  on  the  death  of  the  grantee, 
first  pass  at  common  law. 

2.  Deeds — when  equity  may  correct  deed  containing  a  mistake  of  law. 
Equity  will  not  refuse  to  correct  a  deed  on  the  ground  that  the 
error  is  a  mistake  of  law,  where  the  scrivener,  from  ignorant  pre- 
sumption, has  inserted  in  the  deed  words  limiting  the  estate  of  the 
grantee  contrary  to  the  intention  of  the  parties,  who,  upon  discov- 
ering the  mistake  and  before  any  estoppel  in  favor  of  third  parties 
had  arisen,  attempted  to  correct  it  by  a  second  deed  omitting  such 
words.    {Fowler  v.  Black,  136  111.  363,  distinguished.) 

3.  Same— i0^at  evidence  competent  in  suit  to  reform  deed.  In  a  suit  to 
reform  a  deed,  testimony  as  to  what  was  said  as  to  the  necessity  of 
a  new  deed  when  that  executed  and  recorded  was  brought  back  to 
the  scrivener  who  drew  it,  is  admissible,  as  part  of  the  res  gestce,  on 
the  ques^on  as  to  the  reason  and  purpose  of  a  second  deed. 

4.  Same — when  reformation  of  deed  is  not  dangerous  to  stability  of  titles. 
It  is  not  dangerous  to  the  stability  of  titles  to  real  property  to 
correct  deeds  upon  parol  evidence  after  the  lapse  of  many  years, 
-when  such  evidence,  taken  in  connection  with  subsequent  deeds, 
tends  to  sustain  a  title,  or  at  least  the  equitable  right  to  it,  which 
all  parties  have  recognized  and  acted  upon  for  many  years. 

Appeal  from  the  Circuit  Court  of  Christian  county; 
the  Hon.  William  M.  Parmer,  Judge,  presiding. 

Noble  &  Shields,  James  B.  Ricks,  and  Wilson  & 
Warren,  for  appellants: 

To  justify  a  reformation  of  a  written  instrument  upon 
the  ground  of  mistake,  the  alleged  mistake  must,  first, 
be  one  of  fact  and  not  of  law;  second,  such  mistake  must 
be  proved  by  clear  and  entirely  satisfactory  evidence^  as 
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a  mere  preponderance  of  evidence  is  not  sufficient;  third, 
the  mistake  must  be  mutual  and  common  to  both  parties 
to  instrument.  Oordere  v.  Downing,18  III  A92;  Woodv.Price^ 
46  id.  439;  Sibert  v.  McAvi/y,  15  id.  106;  JEmery  v.  Mohler,  69 
id.  221;  Beebe  v.  Swartwout,  3  Gilm.  162;  Fowler  v.  Bldck, 
186  U.  S.  863;  Purvinea  v.  Harrison,  151  111.  219;  Buffner  v. 
McGonnell,  17  id.  212;  Oswald  v.  Sproehnle,  16  111.  App.  368; 
Dinvnddie  v.  Self,  145  111.  290;  Fowler  v.  5Zacfc,  136  id.  363. 

The  evidence  must  be  strong  a^nd  most  convincing. 
Hunter  v.  Bilyeu,  30  111.  228;  Oleary  v.  Babcock,  41  id.  271; 
McDonald  v.  Starkey,  42  id.  442;  -Ford  v.  Joyce,  78  N.  Y.  618; 
Lord  Ineham  v.  C/uW,  1  Brown's  C.  C.  92. 

Both  parties  to  the  original  instrument  must  have 
labored  under  a  reciprocal  mistake  common  to  both,  and 
both  must  have  had  the  same  misconception  in  respect 
to  the  terms  of  the  deed.  Page  v.  Higgins,  150  Mass.  57; 
Story's  Eq.  Jur.  chap.  155. 

When  the  mistake  is  not  as  to  the  contents  of  the  deed, 
but  as  to  their  effect,  a  court  of  equity  will  not  correct 
it.  A  mistake  of  fact  only  will  be  reformed  in  equity. 
So  if  the  word  "heirs"  is  used  in  a  deed  by  mistake  for 
the  word  "children,"  it  will  not  justify  a  reformation  of 
a  deed.  {Fowler  v.  Black,  136  111.  363.)  So  in  the  present 
case,  if  the  words  "bodily  heirs"  were  used  by  mistake  for 
the  word  "heirs"  it  will  not  justify  the  decree  rendered  in 
the  lower  court. 

A  written  instrument,  carefully  and  deliberately  pre- 
pared and  executed,  is  evidence  of  the  highest  character, 
aad  will  be  presumed  to  express  the  intention  of  the  par- 
ties to  it  until  the  contrary  appears  in  the  most  satisfac- 
tory manner.     2  Beach  on  Modem  Eq.  Jur.  sec.  546. 

The  deed  in  the  present  case  was  infinitely  better 
evidence  of  the  intention  and  meaning  of  the  parties  than 
all  the  evidence  adduced.  Adams  v.  Bobertson^  37  111.  45; 
King  v.  Isly,  116  Mo.  155. 

The  declaration  of  the  grantor  will  not  be  received  to 
impeach  or  discredit  his  own  grant  or  deed.     Williama  v. 
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Evans,  154  111.  98;  Dickie  v.  Carter,  42  id.  376;  Guild  v.  Hull, 
127  id.  523;  Masaey  v.  Huntington,  118  id.  80;  Hart  v.  Ran- 
dolph, 142  id.  521;  Biggins  v.  White,  118  id.  619;  McOinnis  v. 
Jacobs,  147  id.  24;  Francis  v.  M/^•mso7l,  id.  370;  Bevelot  v. 
Lestrade,  153  id.  625. 

A  deed  will  not  be  reformed  by  a  decree  of  court  so 
as  to  make  it  express  something  entirely  different  from 
what  is  written  on  its  face,  except  upon  evidence  of  the 
clearest  and  most  satisfactory  character,  such  as  to  leave 
no  fair  and  reasonable  doubt  upon  the  mind  as  to  the  in- 
tention of  the  parties.  Harrison  y,  Sullivan,  11  111.  App. 
423;  Warrick  v.  Smith,  36  id.  619;  137  111.  504;  Dinwiddie  v. 
Self,  145  id.  304. 

i 

J.  C.  McBride,  and  W.  M.  Pro  vine,  for  appellee: 

If  a  written  agreement  fails  to  express  the  intention 
which  the  parties  had  in  making  the  contract  which  it 
purports  to  contain,  equity  will  grant  relief,  affirmative 
or  defensive,  although  the  failure  may  have  resulted  from 
a  mistake  as  to  the  legal  meaning  and  operation  of  the 
terms  or  language  employed  in  the  writing.  Among  the 
ordinary  examples  of  such  errors  are  those  as  to  the  legal 
effect  of  a  description  of  the  subject  matter  and  the  im- 
port of  technical  words  and  phrases.  But  the  rule  is  not 
confined  to  those  instances.   Dinwiddie  v.  Self,  145  111.  290. 

Courts  of  equity  are  not  limited  to  affording  relief 
only  in  case  of  mistake  of  fact,  but  a  mistake  in  the  legal 
effect  of  a  description  in  a  deed,  or  in  the  use  of  technical 
language,  may  be  relieved  against  upon  proper  proofs. 
1  Beach's  Eq.  Jur.  sec.  41,  and  note,  and  sees.  35-41;  2  id. 
sees.  538-552;  Farvines  v.  Harrison,  151  111.  219;  McLennan 
V.  Johnston,  60  id.  306;  Hunter  v.  Bilyeu,  30  id.  228;  Canedy 
V.  Marcy,  13  Gray,  373. 

A  mistake  in  a  deed  may  be  shown  by  parol  evidence. 
This  exception  rests  upon  the  highest  motives  of  policy 
and  expediency,  for  otherwise  an  injured  party  would 
generally  be  without  a  remedy.    Even  the  Statute  of 
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Frauds  cannot,  by  shutting^  out  parol  evidence,  be  con- 
verted into  an  instrument  of  fraud  or  wrong.  1  Story's 
Eq.  Jur.  sec.155,  et  seq.;  2  Pomeroy's  Eq.  Jur.  sec.  858. 

Courts  of  equity  will  grant  relief  in  cases  of  mistake 
in  written  contracts,  not  only  when  the  mistake  is  ex- 
pressly established,  but  also  when  it  is  fairly  implied  from 
the  nature  of  the  transaction.    1  Story's  Eq.  Jur.  sec.  162. 

The  exception  to  the  general  rule  of  evidence  as  to 
hearsay  testimony  is,  that  where  the  declarant  is  de- 
ceased, and  where  it  appear^  that  he  possessed  compe- 
tent knowledge  of  the  facts,  and  that  his  declarations 
were  at  variance  with  his  interest,  they  are  admissible 
in  a  suit  between  third  persons,  and  such  declarations 
need  nqt  be  in  writing.  1  Phillips  on  Evidence,  p.  244, 
note  102;  White  v.  Chouteau,  10  Barb.  202;  Underhill  on 
Evidence,  sec.  66;  1  Greenleaf  on  Evidence,  sec.  149. 

The  declarations  of  a  party  in  possession  of  land,  as 
to  the  character  of  his  title,  are  receivable  in  evidence 
as  part  of  the  res  gestoe,  in  favor  of  the  party  who  de- 
rived title  from  him.  1  Phillips  on  Evidence,  sec.  195, 
note;  Youngs  v.  Vredenburgj  1  Johns.  158;  9  Am.  &  Eng. 
Ency.  of  Law,  315. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

Appellee,  Philip  Boll,  brought  his  bill  in  equity  in  the 
Christian  circuit  court  against  the  appellants,  David  T. 
Kyner,  Arthur  L.  Kyner,  Mary  Kyner  Vinson,  Annie  Kyner 
Buck  and  Eva  Kyner  Windmuller,  to  reform  and  correct 
a  deed  of  conveyance  in  his  chain  of  title  to  the  north- 
west quarter  of  section  5,  township  14,  north,  range  1, 
west  of  the  third  principal  meridian,  in  said  county,  and 
to  enjoin  the  prosecution  of  an  action  of  ejectment  then 
pending  against  him,  brought  by  all  of  the  defendants 
except  David  T.  Kyner.  This  appeal  is  from  the  decree 
entered  in  accordance  with  the  prayer  of  the  bill. 

On  October  20, 1862,  Thomas  Welch,  the  then  owner  of 
the  land,  and  Lucinda,  his  wife,  who  were  without  chil- 
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dren  of  their  own,  by  their  deed  of  general  warranty  con- 
veyed the  land  to  their  adopted  daughter,  Jennie,  then 
recently  married  to  said  David  T.  Kyner.  The  deed  was 
in  consideration  of  love  and  affection  and  one  dollar,  and 
granted  the  premises  "unto  the  said  Jennie  Kyner,  bodily 
heirs  and  assigns;"  habendum  to  "the  said  Jennie  Kyner, 
her  bodily  heirs  and  assigns;"  covenant  with  "the  said 
Jennie  Kyner,  her  heirs  and  assigns,"  of  legal  seizin  in 
fee,  etc.,  of  the  premises,  and  that  the  grantors  had  good 
right  to  convey  the  same  to  "said  Jennie  Kyner  and  her 
bodily  heirs,"  and  that  "they  will  warrant  and  defend  the 
same  to  said  Jennie  Kyner,  her  bodily  heirs  and  assigns 
forever,"  etc.  The  deed  also  contained  this  clause:  "And 
the  said  Thomas  Welch  and  Lucinda  Welch  retains  the 
support  out  of  said  land  during  their  lifetimes."  This 
was  the  deed  reformed  and  corrected  by  the  decree  by 
striking  out  the  word  "bodily"  wherever  it  occurred. 

The  evidence  showed  that  July  18,  1863,  a  child,  Eu- 
gene Kjmer,  was  bom  to  Jennie  Kyner  of  her  said  mar- 
riage, and  lived  until  July  28,  1864,  when  it  died,  leaving 
her  childless  at  that  time.  For  some  reason,  concerning 
which  there  is  much  controversy,  Thomas  Welch  and  his 
wife  made  and  delivered  to  said  Jennie  Kyner  another 
deed  of  general  warranty,  dated  February  3,  1865.  At 
this  time  Jennie  Kyner  was  childless,  but  the  appellant 
Mary,  the  oldest  child  now  surviving,  was  then  en  ventre 
sa  mere  and  was  born  June  22,  1865.  This,  the  second 
deed,  was  in  all  substantial  respects  the  same  as  the 
first,  except  that  the  word  **bodily"  was  left  out,  and  the 
support  retained  in  the  first  deed  was  in  the  second  cove- 
nanted for  in  these  words:  "And  in  consideration  of  said 
conveyance  said  Jennie  Kyner,  with  her  husband,  David 
T.  Kyner,  agrees  to  support  said  Thomas  Welch  and  Lu; 
cinda  Welch  during  their  natural  lives  and  the  lives  of 
each  of  them."  The  first  deed  was  acknowledged  October 
20,  1862,  before  William  E.  Pettis,  a  justice  of  the  peace, 
and  was  filed  for  record  November  25,  1862,  and  the  sec- 
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ond  deed  was  acknowledg'ed  February  20,  1865,  before 
Henry  Bloxam,  justice  of  the  peace,  and  filed  for  record 
April  2,  or  else  April  12,  1865.  The  Kyners  went  into 
possession  of  the  land,  the  precise  date  not  appearing", 
but  David  T.  Kyner  testified  that  he  began  to  break  and 
improve  the  land  in  1863,  and  afterwards  built  a  small 
house  upon  it,  put  a  hedge  around  it  and  put  it  in  culti- 
vation. In  1882  he  negotiated  a  sale  of  it  to  appellee. 
Boll,  for  its  then  full  value,  $6885,  representing  to  Boll 
at  the  time  that  the  title  was  all  right,  and  he  and  his 
wife,  Jennie  Kyner,  by  their  deed  of  general  warranty 
dated  November  24, 1882,  conveyed  the  premises  to  Boll, 
Boll  paying  in  cash  all  of  the  purchase  money  except 
$4000,  and  securing  that  amoimt  by  a  mortgage  to  Kyner 
on  the  property,  which  was  two  years  afterward  paid  off 
by  Boll  and  canceled  by  Kyner.  Upon  receiving  this 
conveyance  Boll  took  possession  of  the  property  and 
improved  it,  until  at  the  time  this  suit  was  commenced 
it  was  of  the  value  of  $10,000.  Jennie  Kyner  died  August 
29,  1890,  at  the  age  of  forty-six  years,  leaving  surviving 
her  her  husband,  David  T.  Kyner,  and  the  four  other  ap- 
pellants, her  children.  The  suit  in  ejectment  by  said 
four  appellants  against  Boll  was  not  commenced  until 
July  16,  1896. 

By  the  first  deed  Jennie  Kyner  would  have  taken  an 
estate  in  the  land,  which  at  common  law,  or  rather  after 
the  enactment  of  the  statute  de  donis^  would  have  been 
an  estate  in  fee  tail  general,  such  being  the  effect  of  the 
words  "bodily  heirs"  upon  the  title;  but  by  the  sixth  sec- 
tion of  chapter  23  of  the  Revised  Statutes  of  1845,  which 
was  in  force  when  the  deed  was  made,  and  which  is  now 
section  6  of  chapter  30  of  the  Revised  Statutes  of  1874, 
estates  tail  are  abolished  and  the  first  grantee  is  seized 
as  for  her  natural  life  only,  and  the  remainder  passes  in 
fee  simple  absolute  to  the  persons  to  whom  the  estate 
tail  would  on  the  death  of  the  grantee  in  tail  first  pass 
according  to  the  course  of  the  common  law*     (Dintoidiie 
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V.  Self,  145  ni.  290.)  Such  was  the  proper  construction  of 
the  first  deed  as  drawn.  When  the  first  child,  Eugene, 
was  bom,  he  took,  as  the  deed  read,  an  estate  in  fee  sim- 
ple in  the  land,  subject  to  the  life  estate  of  his  mother, 
Jennie  Kyner,  and  subject  also  to  be  opened  to  let  in 
after- bom  children  of  his  mother,  who  would  become  ten- 
ants in  common  of  the  fee  with  him.  {Frazer  v.  Super- 
visors of  Peoria  County,  74  111.  282;  Lewis  v.  Pleasants,  143  i(}. 
271;  Voris  v,  Sloan,  68  id  588.)  When  the  child  Eugene 
died  before  the  birth  of  another  child,  such  fee  so  vested 
in  him  passed  to  his  heirs-at-law,  who  were  his  father  and 
mother,  subject  to  be  divested  pro  tanto  to  let  in  after-born 
children.  It  is  plain,  therefore,  that,  if  the  first  deed  con- 
trolled the  title  according  to  its  terms,  David  T.  Kyner 
and  Jennie  Kyner,  when  they  conveyed  to  Boll,  were, 
subject  to  the  life  estate  in  Jennie  Kyner,  the  owners  in 
fee  of  an  undivided  one-fifth  of  the  land,  and  the  other 
appellants,  their  children,  were  the  owners  of  the  other 
four-fifths.  This  effect,  as  above  stated,  of  the  first  deed, 
if  not  reformed  as  the  product  of  a  mistake,  is  conceded 
by  the  appellee  by  his  bill  to  enjoin  the  ejectment  suit 
and  to  correct  the  alleged  mistake  by  striking  out  of  the 
deed  the  word  "bodily"  wherever  it  occurs. 

John  Armstrong,  a  witness  for  the  complainant,  tes- 
tilied  that  in  1864-65  he  lived  in  the  neighborhood  where 
the  Welches  and  Kyners  resided,  and  was  well  acquainted 
with  them,  and  with  Bloxam  and  Pettis,  the  two  justices 
of  the  peace;  that  Bloxam  and  Pettis  and  Welch  died 
several  years  before  this  suit  was  brought;  that  in  the 
winter  of  1864-65  he  was  in  Pettis'  of&ce,  where  Pettis 
was  writing  a  bond  for  him,  when  Bloxam  and  Thomas 
Welch  came  in  together,  and  Bloxam  presented  a  deed  to 
Pettis  and  asked  why  he  put  the  word  "bodily"  in  there; 
that  it  should  not  be  in  there;  that  it  was  not  Mr.  Welch's 
intention  and  that  he  wanted  it  changed,  and  that  was 
their  object  there  at  that  time;  that  Mr.  Welch  also  said 
it  was  his  intention  to  make  Mrs.  Kyner  a  deed  so  she 
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could  do  what  she  pleased  with  the  property;  that  Pettis 
replied  that  the  word  "bodily"  had  no  meaning  in  the 
deed — that  any  heirs  were  bodily  heirs;  that  Bloxam  and 
Pettis  had  quite  a  dispute  about  it,  and  that  Bloxam  said 
there  would  be  another  deed  made  to  correct  that  one, 
and  Pettis  replied  that  if  they  made  a  dozen  deeds  they 
would  be  of  no  account, — that  they  could  make  but  one. 
The  second  deed  was  made  soon  after  this  conversation, 
and  was  acknowledged  before  .Bloxam.  This  witness 
testified  also  that  he  saw  the  deed  which  Bloxam  had 
brought  in,  and  thought  it  was  in  Pettis'  handwriting, 
which  he  knew  well.  The  complainant  produced  other 
witnesses,  who  testified  that  while  Thomas  Welch  was 
the  owner  of  the  land  they  heard  him  say  that  he  in- 
tended to  give  it  to  his  adopted  daughter,  Jennie  Kyner; 
that  all  he  wanted  was  his  support,  and  that  he  was  not 
afraid  that  Dr.  Kyner  and  Jennie  would  not  keep  him. 
Welch  had  but  little,  if  any,  other  property,  and  the 
confidence  he  expressed  in  Dr.  Kyner,  in  connection  with 
the  other  reliable  evidence  in  the  record,  does  not  tend  to 
prove  that  he  had  any  desire  or  intention  to  convey  the 
property  in  such  a  way  as  to  piit  it  beyond  the  control 
and  disposition  of  his  adopted  daughter  and  her  husband. 
The  land  was  unimproved  prairie  land,  and  required  much 
labor  and  the  expenditure  of  considerably  money  to  con- 
vert it  into  a  cultivated  farm,  and  the  testimony  of  Dr. 
Kyner  shows  that  they  were  unwilling  to  make  such  ex- 
penditure with  the  title  in  the  condition  it  was  left  in  by 
the  deed  of  1862.  True,  he  did  not  testify  that  any  mis- 
take was  made  in  drawing  that  deed,  but  to  the  contrary, 
and  that  their  dissatisfaction  was  with  the  possibility 
of  a  reverter  of  the  title  to  Welch  or  his  heirs  in  case  of 
a  failure  of  issue  of  Jennie  Kyner. 

While  we  are  of  the  opinion  that,  in  the  light  of  all 
the  evidence  in  this  case,  it  would  be  unsafe  to  base  a 
judgment  upon  the  testimony  of  Dr.  Kyner,  still  it  tends, 
in  connection  with  other  evidence,  to  show  very  strongly 
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that  the  first  deed  did  not  properly  express  the  wishes 
or  intentions  of  the  parties  to  it.  But  whether  or  not 
there  was  such  a  mistake  in  its  preparation  as  to  au- 
thorize a  court  of  equity  to  reform  and  correct  it  is  a 
much  more  serious  question.  Ordinarily,  after  such  a 
lapse  of  time  it  would  be  unsafe  to  reform  a  deed  upon 
the  testimony  of  witnesses  based  upon  their  recollection 
of  events  and  conversations  occurring^  so  long  before. 
But  in  the  case  at  bar  it  is  proved  beyond  doubt  that 
both  parties  were  dissatisfied  with  the  first  deed  and 
made  an  effort  to  put  the  title  in  fee  in  Jennie  Kyner. 
This,  we  think,  aside  from  the  testimony  of  witnesses,  is 
shown  by  the  deed  of  general  warranty  of  the  Welches 
made  to  her  February  3, 1865,  of  the  same  property,  which 
omitted  the  word  "bodily"  and  contained  full  covenants. 
This  deed  was  accepted,  filed  for  record  and  acted  up- 
on by  Jennie  Kyner,  and  she  thereafter,  as  well  as  her 
husband,  treated  the  property  as  her  own,  absolutely,  in 
every  way, — even  to  the  extent  of  selling  and  conveying 
it  for  its  full  value,  with  full  warranty  of  absolute  title. 
It  is  not,  of  course,  meant  to  be  said  that  the  title  fixed 
by  the  first  deed  could  be  changed  in  this  manner  by  the 
second  deed,  but  it  is  meant  to  be  said  that  the  execution, 
delivery  and  acceptance  of  the  second  deed,  and  the  sub- 
sequent attitude  of  the  parties  toward  the  property  and 
its  title,  tend  strongly  to  prove  one  of  three  propositions, 
viz.:  First,  that  by  mistake  of  the  scrivener  the  word 
"bodiljr**  was  inserted  in  the  first  deed  against  the  inten- 
tion of  the  parties;  or,  second,  that  they  were  mistaken 
in  the  meaning  and  legal  effect  of  the  deed  as  so  drawn; 
or,  third,  that  after  the  conveyance  had  been  made,  and 
before  the  second  deed,  they  changed  their  minds,  and 
desired  to  change  the  title  and  to  enlarge  the  interest 
therein  in  Jennie  Kyner.  • 

Dr.  Kyner's  testimony,  if  relied  on,  tends  to  establish 
the  third  proposition.  He  testified  that  he  was  present 
when  the  first  deed  was  drawn;   that  it  was  drawn  by 
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Henry  Bloxam,  who  "was  counted  a  pretty  good  doctor 
and  lawyer;"  that  Welch  told  Bloxam  how  he  wanted  it 
drawn,  so  that  he  and  his  wife  would  have  their  support 
out  of  it,  and  that  Jennie  should  have  a  life  estate  in  it 
but  couldn't  sell  it,  and  he  put  in  the  words  "bodily  heirs" 
so  the  children  would  have  it  afterwards;  that  he  "wanted 
it  to  her  and  her  bodily  heirs — bodily  heirs  was  the  expres- 
sion." The  acknowledgment  of  the  deed  was  taken  by 
William  Pettis,  a  justice  of  the  peace,  and  Kyner  testified 
that  Bloxam,  who  he  said  wrote  the  deed,  was  not  then 
a  justice,  but  that  he  went  for  Pettis  to  take  the  acknowl- 
edgment. It  was  afterward,  however,  made  to  appear 
that  Bloxam  was  a  justice  of  the  peace  at  the  time  the 
deed  was  drawn,  and  Kyner  then  testified  that  the  reason 
he  did  not  take  the  acknowledgment  was  that  Lucinda 
Welch  had  an  antipathy  to  Bloxam,  which  lasted  until 
after  the  deed  of  1865  was  acknowledged  before  him,  but 
that  she  was  so  anxious  to  have  the  second  deed  drawn 
that  she  was  willing  to  acknowledge  it  before  anybody. 
The  first  deed  was  not  produced  on  the  hearing.  Notice 
had  been  served  on  appellants  to  produce  it,  but  Dr.  Ky- 
ner testified  that  he  delivered  it  to  Boll  with  all  the  other 
papers  when  Boll  purchased  the  land.  Boll,  however, 
testified  that  it  was  never  delivered  to  him  and  that  he 
never  saw  it,  and  that  he  never  had  any  knowledge  of 
it  until  objections  were  made  to  his  title  when  he  tried 
to  borrow  money  bf  securing  it  with  a  mortgage  on  the 
land,  in  the  fall  of  1895.  Notwithstanding  Dr.  Kyner  tes- 
tified that  all  of  the  papers  were  delivered  by  him  to 
Boll,  he,  or  some  of  the  defendants,  upon  notice  produced 
the  deed  of  1865,  and  it  may  well  have  appeared  to  the 
chancellor,  who  saw  and  heard  the  witnesses  testify,  that 
the  defendants  to  the  bill  withheld  from  the  evidence  in 
the  case  the  original  deed  of  1862,  and  thus  prevented 
a  definite  determination,  from  the  handwriting,  of  the 
question  whether  Bloxam  or  Pettis  wrote  that  deed, — a 
question  of  considerable  importance  in  determining  the 
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ultimate  question  whether  or  not  the  scrivener,  alleged  to 
have  been  Pettis,  inserted  by  mistake  the  word  "bodily," 
and,  incidental  thereto,  of  importance  also  in  weighing 
Kyner's  testimony  that  he  was  present,  saw  Bloxam  write 
it  and  heard  Welch's  directions  to  Bloxam. 

The  effect  of  Dr.  Kyner's  testimony  was  that  he  knew 
from  the  beginning  that  the  first  deed  was  so  drawn  as  to 
give  to  his  wife  only  a  life  estate,  with  the  remainder  in 
fee  to  her  children;  that  in  case  she  had  no  children  the 
title  to  the  land  would,  on  her  death,  revert  to  Welch  or 
his  heirs,  Jennie  Kyner  not  being  entitled  to  inherit  from 
Welch,  and  that  it  was  this  possibility  of  a  reverter  that 
caused  him  and  his  wife  to  desire,  and  Welch  to  make, 
the  warranty  deed  of  1865, — that  is,  in  case  she  should 
die  without  children  the  title  should  pass  to  her  heirs 
and  not  to  Welch's.  This,  he  testified,  was  the  only  pur- 
pose of  that  deed,  and  says  that  he  went  with  Welch  to 
Springfield,  and  they  so  told  the  attorney  who  prepared 
the  deed.  One  serious  weakness  of  this  testimony  is,  that 
all  this,  including  the  making  and  delivery  of  the  second 
deed,  occurred  after  the  birth  of  Eugene  Kyner,  who,  as 
the  first  deed  was  drawn,  took  the  fee,  as  before  pointed 
out,  and  also  after  his  death,  and  after  the  fee  vested  in 
him  had  passed  to  Kyner  and  his  wife,  and  when  there 
was  no  longer  any  possibility  of  a  reverter.  Besides,  as 
the  appellant  Mary  Kyner  Vinson,  the  next  child,  was 
then  en  ventre  sa  merey  it  would  hardly  seem  that  the  fear 
of  dying  without  children  and  thereby  losing  the  prop- 
erty could  have  been  so  potent  a  factor  in  causing  the 
execution  of  the  second  deed  as  the  desire  to  correct  the 
error  in  the  first  deed,  and  thereby  to  acquire,  as  their 
subsequent  conduct  showed  they  supposed  they  would, 
the  full  title  to  the  property.  Dr.  Kyner  testified  also,  in 
effect,  that  although  he  knew  that  his  children  owned  the 
remainder  in  fee  in  the  land,  he  sold  the  land  to  Boll  for 
its  full  value,  and,  with  his  wife,  gave  Boll  a  deed  of  gen- 
eral warranty  conveying  it  in  fee  to  him  and  said  nothing 
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to  Boll  about  his  children's  interest.  He  testified,  also, 
that  when  Boll  discovered,  thirteen  years  after  his  pur- 
chase and  five  years  after  the  death  of  Jennie  Kyner  and 
the  vesting  of  the  title  in  her  children,  that  there  was  a 
defect  in  the  title  because  of  the  first  deed,  and  applied 
to  him,  Kyner,  to  procure  quit-claim  deeds  from  his  chil- 
dren, he  promised  Boll  he  would  do  so,  accepted  pay  from 
Boll  for  his  services  in  that  behalf,  wrote  a  letter  to  his 
three  daughters,  who  lived  away,  for  Boll,  to  be  enclosed 
by  Boll  to  them,  with  money  to  pay  the  expense  of  ob- 
taining the  execution  of  the  deeds,  but  secretly  wrote  to 
his  children  advising  them  not  to  sign  the  deeds,  and  set 
to  work  to  obtain  the  land  for  them  by  procuring  infor- 
mation from  counsel  as  to  their  rights  in  the  premises, 
and  aided  in  the  prosecution  of  this  suit.  In  view  of  these 
facts  the  learned  chancellor  in  the  court  below  could 
not,  in  passing  upon  the  facts,  have  reasonably  relied  on 
Dr.  Kyner's  testimony  as  to  what  took  place  when  the 
first  deed  was  written,  nor  as  to  the  object  and  purpose 
of  the  second  deed.  At  the  time  the  discovery  of  the 
defect  in  the  title  was  made  Jennie  Kyner  had  been  dead 
five  years,  and  her  children,  the  appellants,  were  aged 
as  follows:  Mary  Kyner  Vinson  thirty  years,  Eva  Kyner 
Windmuller  twenty-seven  years,  Arthur  Kyner  twenty- 
four  years  and  Anna  Kyner  Buck  twenty-one  years,  and 
no  claim  of  any  interest  had  been  made  by  any  of  them, 
or  by  Dr.  Kyner  on  their  behalf,  notwithstanding  the 
Statute  of  Limitations  had  nearly  run  against  them.  It 
also  appeared  from  the  evidence  that  in  1872  Welch  and 
wife  made  a  quit-claim  deed  to  Jennie  Kyner  to  the  land 
to  enable  Dr.  Kyner  to  procure  a  loan  on  the  same,  and 
that  he  did  procure  such  loan  to  the  amount  of  $2500,  his 
wife,  Jennie  Kyner,  joining  with  him  in  the  deed  of  trust 
securing  the  same.  R.  H.  Woodcock,  a  banker,  testified 
that  in  February,  1896,  Dr.  Kyner,  in  a  conversation  with 
him,  said  that  it  was  not  the  intention  of  Mr.  Welch  to 
make  the  deed  to  the  Kyner  heirs,  but  to  make  it  to  Jen- 
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nie  Kyner,  and  that  he  made  the  second  deed  to  put  the 
title  in  Jennie  Kyner;  that  he  never  intended  to  make  it. 
to  the  children,  but  that  he  made  it  all  the  same  and  that 
their  title  was  good. 

It  is  clear  to  our  minds  that,  notwithstanding  the 
legal  effect  of  what  was  done  when  the  first  deed  was 
made  may  not  have  been  what  the  grantors  and  grantees, 
the  Welches  and  the  Kyners,  supposed,  still,  after  the 
making  of  the  second  deed,  in  1865,  somewhat  over  three 
years  after  the  first  deed  was  made,  they  rested  in  the 
belief,  and  acted  upon  the  assumption  for  many  years, 
that  the  full  title  to  the  property  in  fee  was  vested  in 
Jennie  Kyner,  subject  to  the  covenant  of  Dr.  and  Jennie 
Kyner  to  support  and  maintain  the  grantors.  This  cove- 
nant appears  to  have  been  complied  with  until  Mr.  Welch 
died,  a  few  years  before  the  property  was  conveyed  to 
Boll,  and  his  widow  a  few  years  afterward.  It  is  urged 
by  the  appellants  that  the  purpose  of  the  second  deed 
was,  first,  to  prevent,  by  estoppel,  the  estate  from  re- 
verting to  the  collateral  heirs  of  Thomas  Welch  upon  a 
possible  failure  of  issue  of  Jennie  Kyner;  and  second,  to 
release  the  land  from  a  lien  retained  in  the  first  deed  for 
their  support,  and  to  convert  the  interest  released,  into 
a  mere  personal  covenant  of  the  grantee,  Jennie  Kyner, 
and  her  husband.  But,  as  we  have  seen,  the  remainder 
at  that  time  had  already  vested  and  no  reverter  was  pos- 
sible, and  there  was  no  testimony  whatever  that  either 
party  desired  or  intended  any  change  in  the  respect  sec- 
ondly above  mentioned.  Had  they  desired  a  mere  per- 
sonal obligation  there  would  have  been  no  necessity  of 
incorporating  it  in  the  deed.  Nor  does  this  theory  fur- 
nish any  reason  for  leaving  the  word  "bodily'*  out  of  the 
second  deed.  Besides,  if  such  was  the  object  of  the  sec- 
ond deed,  we  would  expect  to  find  the  covenants  limited 
to  such  object,  and  not  to  find  a  warranty  to  Jennie  Kyner 
of  a  title  which  he  had  previously  conveyed  to  her  chil- 
dren.    That  they  considered  they  still  had  a  lien 'on  the 
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land  for  their  support  under  the  second  deed  is  shown 
.  by  their  quit-claim  deed,  given  in  1872,  to  clear  the  title 
for  a  loan  to  Dr.  Kyner.  We  are  satisfied  from  the  evi- 
dence that  the  purpose  of  making  the  second  deed  was 
not  to  cut  off  the  supposed  possibility  of  a  reverter  to 
Welch's  heirs,  nor  to  change  his  lien  for  maintenance  to 
a  mere  personal  obligation.  Nor  would  it  be  consistent 
with  the  evidence  to  conclude  that  the  first  deed  was 
drawn  in  accordance  with  the  intentions  of  the  parties, 
and  that  the  second  deed  was  made  because  they  had 
changed  their  minds  and  wished  to  change  the  title  by 
.  vesting  it  in  fee  in  Jennie  Kyner. 

There  remains,  then,  but  one  of  two  conclusions, — the 
first  and  second  propositions  already  mentioned, — that 
can  be  maintained,  namely,  that  the  word  "bodily"  was 
inserted  in  the  first  deed  by  the  mistake  of  the  scrivener, 
or  that  the  mistake  of  the  parties  is  such  a  one  of  law 
that  it  cannot  be  corrected  by  a  court  of  equity,  but  by 
which  they  must  abide. 

Counsel  for  appellants  insist  that  whatever  view  we 
may  take  of  the  case  upon  other  points,  the  conclusion 
must  be  reached  that  if  there  was  a  mistake  in  the  first 
deed  it  was  a  mistake  of  law  and  cannot  be  corrected, 
and  refer  us  to  Fowler  v.  Black,  136  111.  363,  and  cases  there 
cited,  as  sustaining  their  contention.  We  think  the  case 
at  bar  may  be  distinguished  from  those  cited,  and  that 
the  principle  announced  by  them  should  not  be  carried 
to  the  extent  of  refusing  relief  where  the  scrivener,  from 
ignorant  presumption  and  against  the  intention  of  the 
parties,  has  inserted  in  the  deed  words  limiting  the  es- 
tate which  the  parties  intended  the  grantee  should  take, 
and  which  mistake,  though  it  be  in  the  legal  effect  of  the 
words  so  inserted,  the  parties,  upon  discovering  it  and 
before  any  estoppel  could  operate  in  favor  of  third  per- 
sons, have  attempted  to  correct  by  another  deed  in  which 
such  words  are  omitted.  It  is  well  settled  that  there  af  e 
many  exceptions  to  the  rule  that  equity  will  not  correct 
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mistakes  of  law.  Some  of  these  exceptions  are  referred 
to  in  Dinwiddle  v.  Self,  145  111.  290,  where  a  decree  was  af- 
firmed striking  out  of  a  deed  the  very  same  words  limit- 
ing the  grantee's  title  as  are  involved  in  this  case.  There, 
upon  the  verbal  contract  for  the  purchase  of  land  and  at 
the  instance  of  the  father  of  the  grantee,  and  without  her 
knowledge  or  authority,  the  grantor  made  the  deed  to 
her  and  her  "bodily  heirs."  No  such  limitation  had  been 
agreed  upon  or  mentioned  between  the  parties  to  the 
deed,  and  we  held  that  the  deed  was  properly  reformed 
by  striking  out  the  word  "bodily"  wherever  it  occurred 
in  the  deed.  It  was  there,  among  other  things,  said,  quot- 
ing from  Pomeroy's  Equity  Jurisprudence  (sec.  845):  "If 
a  written  instrument  fails  to  express  the  intention  which 
the  parties  had  in  making  the  contract  which  it  purports 
to  contain,  equity  will  grant  relief,  affirmative  or  defens- 
ive, although  the  failure  may  have  resulted  from  a  mis- 
take as  to  the  legal  meaning  and  operation  of  the  terms 
or  language  employed  in  the  writing.  Aipong  the  ordi- 
nary examples  of  such  errors  are  those  as  to  the  legal 
effect  of  a  description  of  the  subject  matter  and  as  to  the 
import  of  technical  words'  and  phrases.  But  the  rule  is 
not  confined  to  those  instances."  So,  also,  in  Canedy  v. 
Marcy,  13  Gray,  (Mass.)  373,  it  was  said  by  Chief  Justice 
Shaw  that  I  "a  mistake  in  the  legal  effect  of  a  descrip- 
tion or  in  the  use  of  technical  language  may  be  relieved 
against;  upon  proper  proof." 

It  is  insisted,  however,  that  the  testimony  of  Arm- 
strong was  incompetent  as  to  what  took  place  and  was 
said  between  Welch,  Bloxam  and  Pettis  when  Bloxam 
brought  back  to  Pettis  the  first  deed,  (the  evidence  show- 
ing sufficiently,  we  think,  that  it  was  the  first  deed,  no 
other  deed  answering  the  description  having  been  made 
between  the  parties,)  and  as  to  what  was  said  relative  to 
the  necessity  of  a  second  deed.  The  only  objection  made 
at  the  time  this  testimony  was  given  was  that  it  was 
irrelevant  and  immaterial.    It  certainly  was  not  liable  to 


Digitized  by 


Google         _ 


186  Kyner  v.  Boll,  [182  IlL 

this  objection,  but  treating  the  question  of  the  compe- 
tency of  this  testimony  as  open  for  consideration  here, 
we  are  of  the  opinion  that  it  was  properly  received  and 
considered  by  the  chancellor  in  the  decision  of  the  case. 
The  reasons  for,  and  the  purpose  to  be  accomplished  by, 
the  making  of  the  second  deed  were  matters  of  contro- 
versy on  the  trial.  The  deed  itself  was  far  froitf  explicit 
on  these  points,  and  as  explanatory  thereof  the  testi- 
mony was  admissible  as  a  part  of  the  res  gestoe.  True,  this 
deed  did  not  itself  convey  the  title,  and  could  only  be 
treated  as  an  attempt  on  the  part  of  the  grantor  and 
grantee  to  correct  the  first  deed,  or  to  put  in  solemn  and 
permanent  form,  and  of  record  in  the  chain  of  title,  the 
evidence  of  their  intention  to  convey  the  whole  title  to 
Jennie  Kyner.  We  are  of  the  opinion  that  the  evidence 
in  question  tended  to  explain  the  purpose  of  this  deed 
and  was  sufficiently  connected  therewith  to  be  a  part  of 
the  res  gestce.  Thus  it  was  said  in  Lander  v.  People,  104  111. 
248:  "It  is  a  well  settled  principle  in  the  law  of  evidence, 
that  whenever  it  becomes  important  to  show,  upon  the 
trial  of  a  cause,  the  occurrence  of  any  fact  or  event,  it 
is  competent  and  proper  to  alfeo  show  any  accompanying 
act,  declaration  or  exclamation  which  relates  to  or  is  ex- 
planatory of  such  fact  or  event.  Such  acts,  declarations 
or  exclamations  are  known  to  the  law  as  res  gest<B.**  The 
second  deed  could  not,  of  course,  take  away  from  appel- 
lants, who  are  the  "bodily  heirs"  of  Jennie  Kyner,  the 
title  which  the  first  deed,  if  uncorrected  for  mistake,  con- 
veyed to  them.  (See  Frazer  v.  Supervisors  of  Peoria  County, 
74  111.  282.)  But  we  regard  it  and  the  other  evidence  in 
the  record  sufficient  to  support  the  decree  reforming  the 
first  deed. 

We  cannot  regard  as  applicable  to  this  case  the  argu- 
ment that  it  is  dangerous  to  the  stability  of  titles  to  real 
property  to  correct  deeds  upon  parol  evidence  after  the 
lapse  of  so  long  a  period  of  time,  for  here  the  parol  evi- 
dence, in  connection  with  the  subsequent  deeds,  tends  to 
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sustain  a  title,  or  at  least  the  equitable  right  to  it,  which 
all  parties  recognized  and  acted  upon  for  many  years. 

Other  questions  have  been  raised  by  counsel,  but  we 
regard  them  as  insufficient  to  justify  a  reversal  of  the 


decree,  and  it  will  be  affirmed. 


Decree  affirmed. 


George  P.  Case 


V. 


Ophelia  E,  Phillips  et  al. 

Opiridon  filed  October  IS,  1899. 

1.  Appeals  and  errors— o6j6ction«  not  presented  in  Appellate  Court 
are  waived.  Objections  not  brought  to  the  attention  of  the  Appel- 
late Court  cannot  be  raised  in  the  Supreme  Court  as  ground  for 
reversing  the  judgment  of  the  Appellate  Court, 

2.  Same— chancellor's  excliision  of  incompetent  ajSHdavU  cures  master's 
error  in  admitting  iU  An  oJ)jection  that  the  master  erroneously  ad- 
mitted an  affidavit  in  evidence  is  unavailing  on  appeal,  where  the 
chancellor,  upon  exception  to  the  master*s  report,  excluded  the 
affidavit  and  made  his  finding  from  other  competent  evidence. 

.  3.  Payment — when  payment  cannot  be  regarded  as  made  by  stranger. 
Payment  by  a  principal  of  a  claim  presented  for  merchandise  de- 
livered to  his  agent  cannot  be  deemed  a  satisfaction  of  the  demand 
by  a  mere  stranger,  and  it  extinguishes  the  obligation  so  far  as 
the  creditor  is  concerned. 

4.  Evidence— w/iat  evidence  wUl  establish  plea  of  payment  In  the 
absence  of  countervailing  proof,  a  plea  of  payment  is  established 
by  evidence  that  the  plaintiffs  demand  was  interposed  by  him  as 
a  set-off  in  a  former  action  brought  by  the  defendant's  principal, 
which  was  settled  in  full  and  discontinued  by  stipulation  of  the 
parties,  without  costs. 

Maoruder,  J.,  dissenting. 

Case  V.  FhUUps,  82  111.  App.  231,  affirmed. 

Appeal  from  the  Branch  Appellate  Court  for  the 
First  District; — heard  in  that  court  on  appeal  from  the 
Circuit  Court  of  Cook  county;  the  Hon.  E.  F.  Dunne, 
Judge,  presiding. 
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Newman,  Northrup  &  Levinson,  for  appellant. 
M.  B.  &  P.  S.  LooMis,  for  appellees. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

This  was  a  bill  in  chancery,  filed  by  appellant,  pray- 
ing for  a  decree  declaring  a  conveyance  of  certain  real 
estate  by  one  James  W.  Phillips,  now  deceased,  to  appel- 
lee Ophelia  E.  Phillips,  his  wife,  was  without  considera- 
tion and  in  fraud  of  the  rights  of  appellant  as  a  creditor 
of  the  grantor. 

In  1888  and  1889  said  James  W.  Phillips  was  resident 
manager  in  Chicago  of  the  James  Cunningham  Sons  Com- 
pany, a  corporation  engaged  in  the  business  of  dealers 
in  buggies,  carriages  and  other  vehicles.  The  appellant 
was  then  engaged  in  similar  trade  in  Detroit,  Michigan. 
He  consigned  three  second-hand  coup^lets  to  the  Cun- 
ningham company,  and  at  another  time  three  other  sec- 
ond-hand coupelets  and  a  hearse  to  said  Phillips.  The 
vehicles  were  to  be  sold  for  the  benefit  of  the  appellant. 
It  is  conceded  the  hearse  was  received,  sold  and  accounted 
for  by  the  Cunningham  company.  The  coupelets  were 
sold  by  Phillips  and  the  full  proceeds  thereof  were  not 
accounted  for  to  the  appellant.  The  theory  of  the  bill 
is,  that  said  James  W.  Phillips,  deceased,  received  the 
coupelets,  not  as  manager  for  the  Cunningham  company, 
but  in  his  individual  capacity,  and  -the  demand  sought  to 
be  enforced  against  the  land  is  the  balance  alleged  to  re- 
main unpaid  of  the  proceeds  of  the  sale  of  the  vehicles. 
The  alleged  demand  has  not  been  reduced  to  a  judgment, 
but  the  record  does  not  present  any  question  relative  to 
the  jurisdiction  of  equity  in  the  cause.  Answer  was  filed 
by  the  appellee  Ophelia  E.  Phillips,  one  of  the  defenses 
presented  being  the  demand  had  been  paid  to  appellant 
by  the  Cunningham  company.  Issue  thereon  was  joined 
by  replication.  The  cause  was  referred  to  the  master  to 
take  and  report  the  proof  and  his  conclusions  of  law  and 
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fact.  It  appeared  from  the  master's  report  the  respective 
parties  stipulated  the  only  issue  to  be  submitted  and  de- 
cided was  as  to  whether  the  alleg'ed  claim  of  appellant 
had  been  paid  and  satisfied  by  the  Cunningham  company. 
Though  counsel  for  appellant  discuss  other  issues,  they 
do  not  challenge,  and  have  not  in  any  manner  challenged, 
the  correctness  of  the  report  of  the  master  that  the  con- 
tention was  restricted,  by  voluntary  agreement,  to  a  sin- 
gle issue.  The  findings  and  conclusions  of  the  master 
were  adverse  to  appellant.  The  report  was  approved  by 
the  chancellor  and  decree  entered  that  the  bill  be  dis- 
missed. The  decree  was  affirmed  by  the  Appellate  Court 
on  appeal,  and  this  appeal  has  been  perfected  to  review 
the  judgment  of  the  Appellate  Court. 

It  is  the  contention  of  appellee  it  appeared  from  the 
proofs  the  appellant  insisted  the  Cunningham  company  * 
was  legally  liable  to  answer  to  him  for  the  proceeds  of 
the  sale  of  the  vehicles,  and  that  he  presented  such  lia- 
bility, by  way  of  plea  or  notice  of  set-off,  in  an  action  at 
law  brought  in  the  circuit  court  of  Wayne  county,  in  the 
State  of  Michigan,  by  the  said  Cunningham  company 
against  said  appellant,  and  that  the  claim  was  adjusted 
and  settled  in  that  proceeding.  Appellant  contends  this 
defense  cannot  avail  to  support  the  decree,  for  two  rea- 
sons: First,  because,  as  he  insists,  it  did  not  appear  from 
the  record  of  the  proceedings  in  the  said  suit  referred  to, 
that  the  claim  of  appellant  was  adjusted  or  paid;  and 
second,  that  the  Cunningham  company  was  a  stranger 
to  the  transaction  between  appellant  and  said  Phillips, 
and  that  whatever  was  done  in  the  suit  referred  to  was 
without  the  knowledge  or  approval  of  the  debtor,  and 
that  under  such  circumstances  the  payment,  if  proven, 
would  not  have  the  effect  to  discharge  the  debt.  We  will 
consider  the  contentions  in  the  order  as  urged. 

First — The  appellees  produced  before  the  master  a  cer- 
tified copy  of  the  narr,,  plea  and  notice  of  set-off,  bill  of 
particulars  under  such  notice,  and  a  stipulation  of  the 
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parties  making  disposition  of  the  case  of  the  Cunningham 
company  against  appellant  in  the  circuit  court  of  Wayne 
county,  Michigan,  and  also  a  certified  transcript  of  the 
orders  of  that  court.  The  appellant  seeks  in  this  court 
to  urge  the  master  and  the  chancellor  erred  in  admitting 
the  bill  of  particulars  and  the  stipulation  for  dismissal 
in  evidence,  on  the  ground  neither  of  these  documents 
constituted  a  part  of  the  record  in  that  cause  and  could 
not  be  authenticated  by  the  certificate  of  the  clerk  of  the 
court.  The  appellees  contend  neither  of  these  objections 
was  raised  in  the  Appellate  Court,  and  in  pursuance  of 
leave  given  in  this  court  have  filed  here  a  certified  copy 
of  the  brief  and  argument  filed  by  the  appellant  in  the 
Appellate  Court.  It  does  not  appear  from  this  brief  the 
appellant  presented  these  questions  to  the  Appellate 
Court.  The  purpose  of  this  appeal  is  to  bring  the  judg- 
ment of  the  Appellate  Court  in  review  in  this  court.  We 
cannot  declare  the  Appellate  Court  erred  upon  a  point 
or  points  not  presented  to  it  for  decision.  The  failure  of 
the  appellant  to  call  the  attention  of  the  Appellate  Court 
to  the  alleged  error  was  an  abandonment  of  the  assign-, 
ment  of  such  error.  {Wabashy  St,  Louis  and  Pacific  Railway 
Co,  V.  McDougaly  113  111.  603.)  Objections  not  mooted  in  the 
Appellate  Court  cannot  be  raised  in  this  court  as  ground 
for  reversing  the  judgment  of  the  Appellate  Court.  {Penn- 
sylvania Coal  Co,  V.  Kelly^  156  111.  9;  Fidelity  and  Casualty 
Co.  V.  Waterman,  161  id.  632.)  It  appeared  from  the  plead- 
ings in  the  action  at  law  in  the  circuit  court  of  Wayne 
county,  Michigan,  the  Cunningham  company  claimed  cer- 
tain demands  against  the  appellant,  and  that  appellant 
pleaded  as  a  set-off  to  such  demands  that  the  Cunning- 
ham company  was  indebted  to  him  for  the  unpaid  bal- 
ance of  the  proceeds  of  the  sale  of  the  coupdlets,  and 
that  the  parties  signed  and  filed  in  the  court  a  stipula- 
tion, as  follows:  "It  is  hereby  stipulated  that  the  above 
entitled  cause  is  settled  in  full  and  discontinued,  without 
costs  to  either  party."    It  did  not  appear  the  court  made 
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or  entered  any  order  or  judgment  upon  the  stipulation, 
but  it  did  appear  the  cause  was  disposed  of  by  it.  The  - 
chancellor  held  the  pleadings  in  the  Michigan  case  and 
the  stipulation  of  the  parties  sufficiently  established  that 
the  Cunningham  company  had  settled  and  discharged  the 
demand  which  the  appellant  was  seeking  to  enforce  by 
this  proceeding. '  There  was  no  countervailing  proof.  In- 
deed, the  only  other  evidence  touching  upon  the  point 
tended  to  corroborate  the  view  taken  by  the  chancellor. 
There  is  no  reason  the  ruling  of  the  chancellor  should  be 
regarded  as  erroneous. 

Second — Cases  cited  by  appellant  to  the  effect  a  party 
who  has  covenanted  or  promised  must  perform  the  en- 
gagement himself,  and  cannot  plead  in  bar  satisfaction 
or  performance  by  a  stranger,  are  not  here  applicable. 
The  Cunningham  company  cannot  be  deemed  a  stranger 
to  the  transaction  out  of  which  the  demand  of  appellant 
arose.  He  insisted  it  was  liable  to  respond  to  him  for 
the  claim  on  the  ground  Phillips  received  and  disposed 
of  the  vehicles  as  its  general  manager,  and  pleaded  such 
alleged  liability  in  defense  in  the  action  at  law.  Under 
such  circumstances  a  satisfaction  of  the  demand  by  it 
would  extinguish  the  obligation,  as  far  as  the  appellant 
is  concerned.  Whether  'a  right  would  arise  or  demand 
exist  in  favor  of  the  Cunningham  company  to  recover  is 
not  here  involved. 

We  need  not  discuss  the  contention  the  master  erred 
in  admitting  the  affidavit  of  one  Strobridge  in  evidence, 
for  the  reason  the  chancellor,  upon  exception  to  the  mas- 
ter's report,  excluded  the  affidavit  and  made  his  finding  ' 
from  other  competent  evidence.  The  testimony  the  affi- 
davit excluded  supports  the  decree. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed, 

Mr.  Justice  Magruder,  dissenting. 
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The  Village  of  Itasca 

V. 

Ernest  C.  Schroeder. 
Opinion  filed  October  19, 1899. 

1.  Injunction — when  injunction  unll  viot  he  denied  on  ground  of  remedy 
at  law.  An  injunction  suit  against  a  municipality  to  restrain  its 
officers  from  so  changing  a  street  as  to  encroach  upon  his  property, 
necessitating  the  removal  of  his  fences,  the  destruction  of  shade 
trees,  and  resulting  in  permanent  damage  to  his  lands,  will  not  be 
denied  on  the  ground  of  an  adequate  remedy  at  law. 

2.  Same — what  a  compliance  with  staiiUe  authorizing  an  injunction  to 
issue  without  notice.  It  sufficiently  appears  that  the  rights  of  the 
complainant  will  be  unduly  prejudiced  if  an  injunction  is  not  issued 
immediately  and  without  notice,  under  section  3  of  the  Injunction 
act,  (Rev.  Stat.  1874,  p.  579,)  when  such  fact  is  averred  in  the  bill, 
and  the  complainant's  affidavit  to  the  bill  is  positive,  and  not  upon 
information  and  belief. 

3.  Evidence— toca/fon  of  monument  in  survey  may  he  shown  by  eae- 
trinsic  evidence.  The  location  of  an  old  bridge  which  is  a  monument 
in  an  old  road  survey  may  be  established  by  extrinsic  evidence  in 
a  controversy  concerning  the  location  of  a  road. 

4.  Appeals  and  errors— c/ianccZtor'«  finding  of  fact  from  oraX  te»- 
timony  is  not  lightly  disturbed.  A  finding  of  the  chancellor  based 
on  conflicting  oral  testimony  will  not  be  disturbed  on  appeal,  as 
against  the  evidence,  in  the  absence  of  clear  and  palpable  error. 

6.  Munich* AL  corporations— ^ftcn  a  village  is  estopped  to  change 
location  of  street.  A  municipal  corporation  which  has  acquiesced  for 
forty  years  in  the  location  of  a  street,  which  it  has  worked  and 
improved  at  various  times,  and  in  the  making  of  permanent  im- 
provements with  reference  thereto  by  adjoining  owners,  is  estopped 
from  so  changing  its  location  as  to  encroach  upon  the  grounds  of 
an  abutting  property  owner.*  * 

6.  Same — an  execution  for  costs  should  not  be  awarded  against'a  mu- 
nidpai  corporation.  An  execution  for  costs  should  not  be  awarded 
against  a  municipal  corporation  upon  the  granting  of  an  injunc- 
tion restraining  the  corporate  authorities  from  changing  the  loca- 
tion of  a  public  street. 

Appeal  from  the  Circuit  Court  of  DuPage  county; 
the  Hon.  Charles  A.  Bishop,  Judge,  presiding. 

*The  rights  acquired,  as  against  the  public,  by  adverse  posses- 
sion of  a  highway  or  city  street,  are  considered  in  a  note  to  Meyer 
V,  Oraham,  (Neb.)  18  L.  R.  A,  148, 
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This  is  a  bill  in  chancery  filed  by  Ernest  C.  Schroeder, 
the  appellee,  in  the  circuit  court  of  DuPage  county,  to 
the  October  term,  1897,  of  said  court,  praying  for  an  in- 
junction, against  the  village  of  Itasca,  impleaded  with 
William  Wischsteadt,  William  Pieper  and  Edward  Pfluger, 
to  prevent  them  from  moving  the  road-bed  of  Main  street, 
in  the  village  of  Itasca,  west  fifteen  or  twenty  feet  onto 
the  land  of  complainant.  The  village  of  Itasca  was  not 
incorporated  as  a  village  until  March*  1890.  The  road 
in  question  was  laid  out  and  platted  by  the  highway 
commissioners  of  the  town  of  Addison  on  the  21st  day  of 
November,  1854,  and  is  now  known  as  Main  street  in  the 
village  of  Itasca. 

The  bill,  as  amended,  alleges  that  complainant,  Ernest 
C.  Schroeder,  is  the  lawful  owner  of  the  following  de- 
scribed property,  to- wit:  Part  of  the  north-east  quarter 
of  the  south-west  quarter  of  section  8,  township  40,  range 
11,  east  of  the  third  principal  meridian,  beginning  at  a 
stone  at  the  north-west  corner  of  the  north-east  quarter 
of  the  south-west  quarter  of  section  8,  township  40,  north, 
range  11,  east  of  the  third  principal  meridian;  thence 
south  87  degrees  east  2.36  chains  to  the  center  of  a  road 
as  laid  out  by  H.  Pierce,  surveyor,  November  21, 1854,  and 
accepted  by  the  commissioners  of  highways  of  the  town 
of  Addison  February  20,  1855;  thence  south  33^^  degrees 
east  along  the  center  of  said  highway  9.55  chains;  thence 
south  63i  degrees  west  3.27  chains;  thence  south  14^  de- 
grees east  2.69  chains  to  the  center  of  the  Chicago  and 
Elgin  road;  thence  south  72^  degrees  west  in  the  center 
of  said  road  5.86  chains  to  the  west  line  of  said  forty; 
thence  north  one  degree  east  13.55  chains  along  the  said 
west  line  of  said  forty  to  the  place  of  beginning,  situated 
in  the  village  of  Itasca,  DuPage  county,  Illinois;  that  he 
derived  title  to  said  premises  from  one  Charles  Pierce 
and  wife  on  the  fourth  day  of  October,  1873;  that  he  is 
now,  and  always  has  been  since  he  first  acquired  title,  in 
the  quiet  and  peaceable  occupation,  possession  and  en- 
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joyment  of  the  same;  that  said  Pierce  held  title  to  the 
above  described  premises  for  many  years  prior  to  the 
date  when  said  premises  were  conveyed  to  complainant, 
and  that  some  time  during  the  year  1854  said  Pierce  dedi- 
cated to  the  township  of  Addison,  in  DuPage  county,  a 
strip  of  land  sixty-six  feet  wide,  and  adjoining  the  above 
described  premises  on  the  easterly  line  thereof,  and  com- 
mencing at  a  point  in  the  center  of  Lester  street,  so 
called,  thence  north  33^  degrees  west  over  the  bridge 
across  Meacham's  creek  20  chains  to  a  post,  said  strip  of 
land  being  now  known  as  Main  street,  in  the  village  of 
Itasca;  that  the  west  line  of  said  Main  street  of  sixty-six 
feet,  as  dedicated  by  said  Pierce,  has  constituted,  adjoins 
and  is  the  easterly  line  of  complainant's  property;  that 
said  line  was  marked  by  a  fence,  which  was  erected  by 
said  Pierce  many  years  prior  to  the  date  when  complain- 
ant acquired  his  title,  in  1873,  and  that  complainant  has 
ever  since  that  time  maintained  the  said  fences  in  good 
repair;  that  at  the  time  when  he  took  title  to  the  said 
property  said  Pierce  represented  and  told^him  that  the 
fence  along  the  easterly  line  of  said  premises  constituted 
the  westerly  line  of  said  road,  (now  Main  street,)  and  that 
if  such  line  as  marked  out  by  the  erection  of  said  fence 
by  Pierce  was  not  the  correct  line  according  to  the  de- 
scription in  the  dedication  of  said  street,  even  then  the 
public  has,  by  lapse  of  time  and  non-user,  lost  all  rights 
to  whatever  property  may  be  within  complainant's  en- 
closure; that  he  has  maintained  quiet  and  peaceable  en- 
joyment of  the  above  described  premises,  and  has  been 
in  possession  of  the  same  from  the  date  he  received  the 
title  thereto,  to  the  exclusion  of  all  people,  and  that  his 
lines,  as  established  by  his  said  fences  enclosing  said 
premises  for  the  last  forty  years,  were  never  questioned 
or  disputed  by  any  one;  that  on  or  about  the  20th  day 
of  August,  1897,  the  trustees  of  the  village  of  Itasca  em- 
ployed certain  surveyors  for  the  pretended  purpose  of 
locating  said  Main  street,  as  dedicated  by  Pierce  to  the 
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township  of  Addison,  in  the  year  1854;  that  said  sur- 
veyors located  the  street  ten  or  fifteen  feet  further  west 
than  where  the  said  street  has  been  located  for  the  past 
forty  years  or  more,  and  thereby  encroaching  to  that  ex- 
tent upon  complainant's  property;  that  certain  trustees 
of  the  village  of  Itasca  and  certain  persons  named  as  de- 
fendants are  changing  the  road-bed  so  as  to  conform  with 
said  recent  survey,  and  are  removing  the  sidewalk  on  the 
easterly  line  of  said  Main  street  as  established  by  the 
dedication  of  Pierce,  and  are  re-building  the  same  much 
nearer  to  complainant's  property,  and  are  about  to  enter 
upon  complainant's  property,  and  will  remove  his  fences, 
plow  up  his  field  and  cut  standing  trees,  and  permanently 
damage  complainant's  said  lands;  that  certain  members 
of  the  village  board  of  Itasca  have  made  threats  that  they 
will  remove  or  cause  the  removal  of  the  fence  constitut- 
ing the  easterly  line  of  the  said  property;  that  he  planted 
a  row  of  trees,  forty  or  more  in  number,  along  the  line 
of  his  property  on  the  east,  which  have  since  grown  up 
to  large  and  magnificent  trees,  beautifying  and  greatly 
adding  to  the  value  of  his  property,  and  that  if  the  pro- 
}>osed  change  of  the  street  as  contemplated  and  now 
in  progress  of  being  carried  out  is  made,  said  trees  will 
have  to  be  cut  down  and  removed,  which  will  be  a  large 
and  irreparable  injury  to  complainant;  that  according  to 
the  old  original  lines  of  said  street  the  property  owners 
on  the  east  side  of  Main  street  have  encroached  upon 
said  street  from  six  to  twelve  feet,  and  if  said  street  is 
to  be  widened  or  changed  the  property  owners  on  the  east 
side  of  said  street  ought  in  equity  and  good  conscience 
to  be  the  ones  to  surrender  said  property  to  said  village, 
and  not  an  innocent  person  who  has  not  encroached  upon 
the  public  right  nor  intends  to  do  so;  that  complainant's 
rights  in  the  premises  will  be  unduly  prejudiced,  and  he 
will  be  subjected  to  great  damages  and  loss,  if  the  "in- 
junction is  not  issued  immediately  and  without  notice  to 
the  said  defendants;  prays  for  an  injunction  restraining 
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and  enjoining  defendants  from  changing  the  road-bed  of 
said  Main  street  and  also  from  changing  complainant's 
easterly  line. 

Defendants  filed  their  answer,  in  which  they  deny  that 
Charles  Pierce  dedicated,  at  any  time,  a  strip  of  land  to 
the  township  of  Addison,  which  is  now  Main  street,  in  the 
village  of  Itasca;  aver  that  in  1854  the  proper  authorities, 
of  the  said  township  laid  out,  in  due  form  of  law,  a  street 
in  said  village  of  Itasca,  now  known  as  Main  street,  and 
which  said  street  lies  east  of  certain  premises  of  com- 
plainant; deny  that  the  easterly  line  of  complainant's 
premises  was  marked  by  a  fence  which  was  erected  by 
said  Pierce  many  years  prior  to  the  date  when  complain- 
ant acquired  title,  in  1873;  deny  that  complainant  has 
ever  since  maintained  said  fences  in  good  repair,  or  oth- 
erwise; aver  that  complainant  has,  during  the  past  twelve 
years,  been  encroaching  upon  the  public  highway  known 
as  Main  street,  which  was  duly  laid  out  by  the  authori- 
ties of  the  township  of  Addison;  that  said  road  was  laid 
out  before  the  said  village  of  Itasca  was  incorporated; 
that  complainant  has  on  several  occasions  within  the 
past  fifteen  years  moved  his  fences  forward,  in  an  east- 
erly direction,  a  large  number  of  feet  upon  said  highway; 
admit  they  employed  surveyors  for  the  purpose  of  fixing 
the  line  of  Main  street,  who  found  the  fences  of  complain- 
ant ten  or  fifteen  feet  east  of  where  they  ought  to  be; 
deny  they  located  the  street  ten  or  fifteen  feet  further 
west  than  where  the  road  has  been  located  for  the  past 
forty  years;  deny  that  by  reason  of  non-user  the  public 
lost  its  right  in  the  property;  deny  complainant  is  enti- 
tled to  relief  in  a  court  of  equity. 

A  cross-bill  was  filed  by  the  village  of  Itasca  and  an 
answer  by  Ernest  C.  Schroeder.  There  was  a  replication 
to  the  answer  to  the  cross-bill,  and  the  cause  was  heard 
on  pleadings  and  proof.  The  court,  on  the  hearing,  found 
the  equities  of  the  case  to  be  with  complainant,  and  dis- 
missed the  cross-bill  for  want  of  equity  and  entered  a 
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decree  making  the  injunction  perpetual.    To  reverse  this 
decree  the  defendants  have  appealed  to  this  court. 

J.  H.  Batten,  and  J.  P.  Snyder,  for  appellant. 

Fred  A.  Rathje,  and  Botsford,  Wayne  &  Bots- 
PORD,  for  appellee: 

Equity,  on  a  proper  showing",  will  enjoin  a  threatened 
trespass.    1  High  on  Injunctions,  (3d  ed.)  sec.  702,  p.  542. 

Where  a  city  undertakes,  under  color  of  its  charter 
powers,  to  take  possession  of  land  to  which  it  has  no 
right,  on  the  pretense  that  it  has  been  dedicated  as  a 
public  street,  thereby  inflicting  on  the  owner  a  perma- 
nent and  continuing  injury,  the  proper  remedy  is  by  in- 
junction. ML  Carmel  v.  McClintock,  155  111.  608;  Joliet  v. 
Werner,  166  id.  34. 

A  city  may  be  restrained  from  encroaching  upon  the 
property  of  a  private  individual  even  under  the  pretense 
of  preventing  obstruction  of  a  street.  Carter  v.  GhicagOy 
57  111.283.   • 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

It  is  first  contended  by  appellant  that  the  trial  court 
erred  in  taking  jurisdiction  of  the  case, — that  appellee 
had  an  adequate  remedy  at  law.  It  is  argued  by  appel- 
lant that  equity  will  not  enjoin  a  threatened  trespass,  and 
the  case  of  Ooodell  v.  Lassen,  69  111.  145,  is  cited  in  support 
of  this  doctrine.  What  was  said  in  that  case  is  still  the 
doctrine  held  by  this  court,  that  "before  a  court  of  equity 
would  lend  its  aid  to  enjoin  a  mere  trespass,  the  facts  and 
circumstances  must  be  alleged  in  the  bill,  from  which  it 
may  be  seen  that  irreparable  mischief  will  be  the  result 
of  the  act  complained  of,  and  that  the  law  can  afford  the 
party  no  adequate  remedy. — Livingston  v.  Livingston,  6 
Johns.  Ch.  497."  The  facts  set  out  in  the  bill  in  the  case 
at  bar  come  clearly  within  the  rule  laid  down  by  this 
court  in  that  case.  The  allegation  in  substance  is,  that 
certain  trustees  of  the  village  of  Itasca,  and  certain  per- 
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sons  named  as  defendants,  are  changing  the  road-bed  of 
Main  street,  and  are  about  to  enter  upon  complainant's 
property,  and  will  remove  his  fences,  plow  up  his  field 
and  cut  his  standing  trees  and  permanently  damage  com.- 
plainant's  said  lands;  that  certain  members  of  the  vil- 
lage of  Itasca  have  made  threats  that  they  will  remove 
or  cause  the  removal  of  the  fence  constituting  the  east- 
erly line  of  the  said  property;  that  he  planted  a  row  of 
trees,  forty  or  more  in  number,  along  the  line  of  his  prop- 
erty on  the  east,  and  which  have  since  grown  up  to  large 
and  magnificent  trees,  beautifying  and  greatly  adding  to 
the  value  of  his  property,  and  that  if  the  proposed  change 
of  the  street  as  contemplated  and  now  in  progress  of 
being  carried  out  is  made,  said  trees  will  have  to  be  cut 
down  and  removed,  causing  large  and  irreparable  injury 
to  complainant.  In  City  of  Joliet  v.  Werner^  166  111.  34,  we 
said,  quoting  from  High  on  Injunctions  (p.  41):  "*When 
a  municipal  corporation  threatens  to  remove  plaintiff's 
fences  as  an  alleged  encroachment  upon  a  street,  plain- 
tiff having  for  thirty  years  been  in  the  undisturbed  pos- 
session of  the  premises,  the  city  having  used  no  portion 
thereof  for  a  street,  and  offering  no  compensation  to  the 
plaintiff,  and  no  means  of  adjusting  his  compensation  for 
the  property  to  be  taken,  an  appropriate  case  is  presented 
for  relief  by  injunction.'  (High  on  Injunctions,  sec.  584.) 
A  city  may  be  restrained  from  encroaching  upon  the 
property  of  a  private  citizen,  even  under  the  pretense  of 
preventing  the  obstruction  of  a  street. — High  on  Injunc- 
tions, sees.  349,  1247,  1272,  1274;  Carter  v.  City  of  ChicagOy 
57  111.  283;  City  of  Peoria  v.  Johnston,  56  id.  45."  See,  also, 
City  of  ML  Carmely.  McClintdck,  155  111.  608,  and  Comrs,  of 
Highways  v.  Green,  156  id.  504.  These  cases  fully  sustain 
the  action  of  the  trial  court  in  issuing  an  injunction  to 
prevent  what  the  facts  and  circumstances  set  out  in  the 
bill  show  would  be  an  irreparable  injury. 

Second — Error  is  assigned  that  the  injunction  was  im- 
properly issued  without  notice,  because  the  oath  to  the 
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bill  does  not  state  how  the  rights  of  complainant  will 
be  prejudiced  if  the  injunction  is  not  issued  immediately 
without  notice.  The  statute  provides:  "No  court,  judge 
or  master  shall  grant  an  injunction  without  previous  no- 
tice of  the  time  and  place  of  the  application  having  been 
given  to  the  defendants  to  be  affected  thereby,  or  such 
of  them  as  can  conveniently  be  served,  unless  it  shall 
appear  from  the  bill  or  affidavit  accompanying  the  same 
that  the  rights  of  complainant  will  be  unduly  prejudiced 
if  the  injunction  is  not  issued  immediately  or  without 
such  notice."  (Rev.  Stat.  chap.  69,  par.  3.)  An  examina- 
tion of  the  bill  shows  the  following  averment  or  positive 
statement:  "That  the  rights  of  your  orator  in  the  prem- 
ises will  be  unduly  prejudiced,  and  your  orator  will  be 
subjected  to  great  damages  and  loss,  n  the  injunction  in 
this  case  is  not  issued  immediately  and  without  notice 
to  said  defendants  herein."  The  affidavit  attached  to 
the  bill  is  not  on  information  and  belief,  but  Ernest  C. 
Schroeder,  the  complainant,  swears  positively  to  the 
facts  set  up.  It  appears  from  the  facts  set  up  in  the  bill 
that  the  rights  of  the  complainant  will  be  unduly  preju- 
diced, and  the  affidavit  being  positive,  there  was  a  suffi- 
cient compliance  with  the  statute.  In  the  authorities 
referred  to  by  appellant  the  affidavits  were  upon  "in- 
formation and  belief,"  and  there  was  no  averment  in 
the  bill  that  the  complainant  would  be  unduly  prejudiced 
if  the  injunction  was  not  issued  immediately  or  without 
notice. 

Third— The  principal  controversy  in  this  case  is  in  re- 
gard to  the  proper  location  of  the  road,  now  called  Main 
street,  as  laid  out  by  the  highway  commissioners  of  Ad- 
dison township  in .1854.  This  road  runs  on  the  east  side 
of  complainant's  property,  and  the  description  in  his  deed 
running  "to  the  center  of  the  road,"  it  becomes  necessary, 
in  order  to  correctly  locate  complainant's  east  line,  to 
establish  the  center  of  this  road.  S.  T.  Armstrong,  an 
engineer  and  surveyor,  at  the  request  of  appellee  made 
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a  survey  in  1897,  for  the  purpose  of  locating  this  road 
and  establishing  the  center  line.  W.  S.  Gamble,  another 
surveyor,  afterwards  made  a  survey  for  the  same  pur- 
pose, and  Armstrong  was  present,  and  Gamble  testifies: 
"Armstrong's  survey  corresponded  with  my  survey;  there 
was  no  discrepancy  between  them." 

The  follo'v^ing  is  the  description  by  which  the  road 
was  originally  laid  out  and  platted  by  the  highway  com- 
missioners across  the  lands  of  Charles  Pierce,  November 
21,  1854:  "Commencing  in  the  center  of  the  Lester  road 
(so  called)  near  the  house  of  Charles  Pierce;  thence  across 
Meacham's  creek  bridge  near  the  house  of  Dr.  E.  Smith; 
thence  westerly  past  and  near  the  house  of  John  Kinney 
to  the  town  line,  being  the  same  route  mentioned  in  the 
application,  which  survey  is  as  follows,  to-wit:  Com- 
mencing at  a  post  in  the  center  of  the  Lester  road  (so 
called)  near  the  house  of  Charles  Pierce,  on  the  east  half 
of  the  south-west  quarter  of  section  8,  township  40,  north, 
range  11,  east;  thence  north  33^  degrees  west  over  the 
bridge  across  Meacham's  creek  20  chains  to  a  post;  a 
locust  bears  north  33  east  distance  62  links;  another  lo- 
cust bears  north  46  west  distance  72  links;  thence  south 
89  west  to  a  stake  near  the  house  of  J.  A.  L.  Kinney  30.36 
chains;  a  locust  bears  north  30  west  distance  16  links; 
thence  north  78  degrees,  west  29  chains  15  links  to  a 
stake  on  the  west  line  of  the  north-east  quarter  of  sec- 
tion 7,  of  said  township;  thence  north  77  degrees  west  15 
chains  75  links  to  a  post  on  the  west  line  of  the  said  town 
of  Addison.  The  north-west  corner  of  section  7  bears 
north  distant  25  chains  64  links,  passing  over  lands  owned 
by  the  following  named  persons,  to-wit:  Charles  Pierce, 
E.  Smith,  J.  A.  L.  Kinney  and  Lewis  R  Land  on,  Kellogg 
and  the  undersigned  being  of  opinion  that  it  is  necessary 
and  proper  that  such  road  be  laid  out.  It  is  therefore 
ordered  that  a  road  four  rods  wide  be  laid  out,  and  the 
same  is  located  and  laid  out  according  to  said  survey, 
and  the  same  is  hereby  declared  to  be  a  public  highway." 
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The  plat  of  the  survey  made  by  the  highway  commis- 
sioners laying  the  road  is  as  follows: 
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The  evidence  shows  that  these  surveyors  took  this 
original  description  and  plat  of  the  highway  commis- 
sioners, made  when  the  road  was  laid  out  in.  1854,  and 
re-surveyed  the  road  from  these  notes,  and  found  the 
center  line  of  the  road  ran  to  the  eastward  of  the  center 
line,  as  claimed  by  appellant;  that  it  laid  nearer  to  the 
east  side  than  it  did  to  the  west  side.     A  large  amount 
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of  evidence  was  introduced  on  the  hearing,  but  it  will  be 
impossible,  within  the  limits  of  an  opinion,  to  more  than 
briefly  refer  to  the  material  parts  of  the  evidence. 

Armstrong  testifies:  "We  had  with  us  this  plat  and 
description  of  the  highway  commissioners.  We  located 
the  highway.  We  re-surveyed  the  road  from  these  notes, 
and  located  the  highway  as  indicated  by  the  description 
on  those  two  pages.  The  center  line  of  the  road,  as  laid 
down,  did  not  go  out  so  far  west  as  we  went  on  the  ground. 
We  commenced  at  the  quarter  section  line  between  lots 
1  and  2  of  the  north-west  quarter  of  section  7,  township 
40,  range  11  east,  known  as  the  center  point  of  the  road, 
and  deflected  that  line  from  this  across,  as  shown  here, 
(indicating,)  78  degrees;  followed  that  line  down  through 
to  the  intersection  point  as  it  deflects  from  these  two 
lines,  (indicating,)  to  the  center  line  east.  I  mean  the 
center  line  east  and  west  of  the  road  at  that  point.  Here 
we  deflected  another  angle  equal  to  the  distance  between 
the  bearing  of  the  course,  north  78  degrees  south  89  de- 
grees,— a  difference  of  3  degreei^.  That  brought  us  down 
through  the  center  line  of  the  existing  road  at  that  point, 
and  we  chained  to  a  point  on  this  (indicating)  north- 
westerly from  the  bridge.  I  verified  this  plat  from  my 
notes.    I  had  it  before  me. 

The  court:  "You  say  you  chained  down  to  a  point 
north-westerly  to  this  bridge? 

A.  "It  was  at  a  point,  as  shown  by  this  distance,  30 
chains  and  36  links  from  the  previous  deflection  angle 
here  (indicating.)  Then  we  turned  off  a  deflected  angle 
equal  to  the  difference  between  this  course  south  89  de- 
grees west  and  north  33^  degrees  west.  We  wanted  to  get 
this  course  north  33^  degrees  west.  We  had  to  carry  that 
point  a  little  further  ahead,  (indicating,)  so  as  to  make 
this  line  pass  down  across  the  center  of  the  old  bridge  as 
it  stood  there  in  an  early  day,  across  Meacham's  creek, 
as  we  could  locate  it  from  the  piles  that  stood  there,  that 
represented  where  the  old  bridge  stood.     We  could  tell 
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from  these  original  piles  standing  there,  that  projected 
about  one  foot  above  the  water.  They  are  cut  off.  They 
are  farther  east  than  the  existing  bridge.  It  is  west  of 
those  piles.  We  made  this  angle  run  across  the  center 
of  that  old  bridge.  We  ran  across  the  center  of  the  old 
bridge,  because  the  description  says,  ^over  the  bridge  across 
Meacham^s  creek^^  and  we  tould  not  think  there  was  any 
other  point  than  the  central  point.  *  ♦  *  The  center 
line  of  the  road  as  laid  by  us  ran  over  the  center  point  of 
the  old  bridge.  The  center  line  of  the  bridge  is  the  only 
point  in  a  bridge.  Assuming  the  point  in  the  center  of 
the  bridge  was  correct,  by  following  the  course  north  33^ 
degrees  west  20  chains,  we  would  be  able  to  lay  the  cen- 
ter line  of  that  road  with  all  exactness.  The  center  line, 
as  we  laid  it,  ran  to  the  eastward  of  the  center  line  as 
now  laid.  It  laid  nearer  to  the  east  side  than  it  did  to 
the  west  side.     The  plat  is  correct  as  to  the  survey." 

Gamble  also  made  a  survey,  and  Armstrong  was  pres- 
ent. Gamble  also  used  the  original  description  and  plat 
of  the  highway  commissioners.  Reswears:  "Armstrong's 
survey  corresponded  with  my  survey;  there  was  no  dis- 
crepancy between  them."  He  then  says:  "When  I  made 
the  survey  I  had  a  certified  copy  of  the  plat.  *  ♦  * 
I  endeavored  to  find  the  starting  point  as  recorded  in 
the  original  plat  in  the  center  of  the  Lester  road.  I  dug 
up  the  highway  in  two  different  places, — probably  a  rod 
square  and  a  foot  deep  in  the  center  of  the  Lester  road. 
I  found  no  evidences  there.  I  proceeded  then  to  the  next 
known  monument  that  is  recorded  in  the  original  plat, 
which  is  the  location  of  the  highway  bridge  across  Mea- 
cham's  creek,  as  specified  in  the  original  plat.  There 
were  evidences  of  a  former  bridge, — four  piles,  two  under 
the  bridge  and  two  outside.  These  piles  were  twelve 
feet,  fronting  east  and  west.  After  ascertaining  these 
piles  I  located  the  center  of  the  north  two  piles  upon  the 
top  of  the  present  bridge.  The  specification  was  across 
the  bridge.     I  took  the  center,  because  where  not  spe- 
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cifically  specified  we  always  take  the  center.  That  is 
the  universal  custom  in  surveying*  and  engineering.  I 
then  deflected  the  course  south  33^  degrees  east, — the 
course  given  in  the  original  plat.  I  carried  that  line  to 
the  intersection  of  the  Lester  road.  I  then  endeavored 
to  find  evidences  of  an  original  corner.  I  did  not  find  any. 
I  then  produced  a  line  northerly  to  the  intersection  of 
the  highway  that  comes  from  the  west.  I  commenced 
in  the  center  of  the  Lester  road  and  went  northerly  20 
chains.  That  line  passed  over  the  center  of  the  bridg'e. 
I  had  then  located  the  center  line  as  recorded  in  the  original 
plat.  There  is  a  fence  on  the  west  side  of  the  road.  That 
fence  lies  partly  on  each  side  of  that  west  line  of  the 
road  as  I  located  it.  It  is  shown  on  the  map.  *  *  ♦ 
The  west  line  of  the  street  as  located  by  me  cuts  outside 
of  the  fence  on  the  west  side  of  the  street  as  now  used. 
In  front  of  Schroeder's  residence  it  crosses  that  line  about 
opposite  the  south  face  of  the  factory  building.  *  *  * 
I  noticed  some  trees  along  the  fence.  They  are  just  inside 
the  fence  line — the  full  length  of  that  property  frontage. 
From  the  factory  north  there  were  maple  trees — fifteen 
or  sixteen.  They  were  from  eight  to  ten  or  eleven  inches 
in  diameter.  Also  a  large  willow  tree.  There  were  some 
pine  and  evergreen  trees  in  front  of  his  residence.  *  *  * 
The  center  of  the  present  bridge  is  eight  feet  loesterly  from 
the  center  of  the  old  bridge  as  located  by  these  old  piles." 
These  surveyors  of  appellee  endeavored  to  find  where 
the  old  mud  bridge  was  located  in  1854  across  Meacham's 
creek,  which  was  a  monument  established  by  the  survey 
of  the  road  in  1854.  If  they  located  accurately  this  old 
bridge  across  Meacham's  creek,  then,  having  the  course 
given,  "north  33^  degrees  west,"  it  must  follow  that  the 
center  line  of  the  road,  now  Main  street,  could  be  accu- 
rately laid.  It  appears  that  when  the  original  survey 
was  made  there  was  an  old  mud  bridge,  built,  as  a  wit- 
ness says,  by  running  two  logs  in  and  crossed  like  a  mill- 
dam.     This  bridge  was  afterwards  carried  out  by  high 
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water,  and  a  second — a  pile  bridge — was  built.  This  pile 
bridge  was  located  immediately  on  top  of  the  old  mud 
bridge.  A  third  bridge — the  present  bridge — is  now  used 
to  cross  this  creek,  which  the  evidence  shows  is  west  of 
the  old  mud  bridge.  Jerome  Lester  testifies  there  have 
been  three  bridges  across  Meacham's  creek;  that  the 
first  one  was  a  mud  bridge,  which  was  the  one  located 
there  in  1854,  when  the  highway  commissioners  laid  out 
the  road.  The  second  one,  he  says,  was  a  pile  bridge, 
which  was  located  immediately  on  top  of  the  old  mud 
bridge.  He  swears,  as  well  as  several  other  witnesses, 
that  the  piles  of  the  second  bridge  are  standing  there 
now,  and  show  that  the  pile  bridge  and  the  old  mud 
bridge  were  located  east  of  the  present  bridge  from  eight 
to  ten  feet.  He  says  he  remembers  when  the  second 
bridge  was  put  in;  that  he  was  attending  school  in  Itasca 
and  had  to  go  and  come  by  that  bridge.  D.  L.  Lester, 
a  man  seventy-nine  years  old,  says  he  knows  the  road 
called  Main  street  and  had  traveled  it  for  fifty  years; 
that  he  knew  the  old  original  bridge  across  Meacham's 
creek,  and  remembers  when  the  pile  bridge  was  put  in; 
that  there  is  a  bridge  there  now;  that  the  pile  bridge 
was  built  right  over  the  old  mud  bridge;  that  the  present 
bridge  is  about  ten  or  fifteen  feet  west  of  the  old  pile 
bridge;  that  he  remembers  when  they  were  working  on 
the  pile  bridge.  J.  A.  L.  Kinney,  the  same  man  whose 
name  is  mentioned  in  the  old  original  plat  of  1854,  testi- 
fied: "I  went  to  Itasca  in  1841.  I  built  my  house  there  in 
1842.  I  am  the  same  J.  A.  L.  Kinney  mentioned  on  that 
plat.  I  know  Meacham's  creek.  I  was  assessor  for  about 
twenty  years.  I  know  the  present  bridge  that  is  there. 
The  first  bridge  I  remember  was  a  mud  bridge;  the  sec- 
ond was  a  pile  bridge.  They  built  the  pile  bridge  right 
where  the  old  mud  bridge  was, — on  top  of  the  bridge,  in 
the  same  place.  The  present  bridge  stands  a  little  west 
of  the  pile  bridge,  from  eight  to  ten  feet  or  twelve."  The 
only  witness  whose  testimony  conflicted  with  these  wit- 
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nesses  was  Landon,  a  witness  for  appellant,  who  thought, 
from  the  best  of  his  information,  the  old  mud  bridge  was 
west  of  the  present  bridge. 

The  old  mud  bridge  being  a  monument  in  the  old  sur- 
vey, it  was  proper  to  establish  it  by  extrinsic  evidence. 
{Ohoteau  v.  Jones,  11  111.  300;  Chicago  Dock  and  Canal  Co.  v. 
Klnzie,  93  id.  415;  Smiley  v.  Fries,  104  id.  416;  Kleiner  v. 
Bowen,  166  .id.  537.)  This  testimony  clearly  establishes 
the  location  of  this  old  mud  bridge,  and  the  old  piles  re- 
maining from  the  pile  bridge,  which  stood  directly  over 
the  mud  bridge,  show  that  these  surveyors  located  accu- 
rately the  bridge  and  monument  mentioned  in  the  notes 
of  the  original  survey  made  by  the  highway  commission- 
ers in  1854.  Prom  this  monument  in  the  survey  they  es- 
tablished the  center  line  of  Main  street,  which  ran  over 
the  center  point  of  this  old  bridge. 

Appellant  introduced  in  evidence  a  plat  made  by 
Prout,  Herrick  and  Russell,  the  surveyors  who  were  em- 
ployed by  the  board  of  trustees  of  the  village  of  Itasca, 
in  1897,  to  re-locate  this  road.  These  surveyors  for  ap- 
pellant merely  used  the  description  in  Schroeder's  deed, 
which  was  the  same  as  the  deed  from  Charles  Pierce  to 
R.  W.  Gates.  Herrick  says:  "I  made  my  survey  of  Main 
street  in  accordance  with  Landon's  survey,  made  in  1891. 
That  was  the  data  I  followed.  If  Landon's  minutes  were 
incorrect  then  my  survey  was  incorrect.  I  used  Schroe- 
der's deed  to  find  the  center  of  the  street.  Landon's 
minutes  called  for  going  down  the  center  of  Main  street, 
and  in  following  down  the  line  as  I  have  drawn  it  on 
that  plat — the  dotted  straight  line — it  didn't  appear  to 
go  down  the  center  of  any  street.  In  that  particular  I 
thought  them  to  be  incorrect.  I  went  north  22  degrees 
and  53  minutes,  while  in  the  highway  commissioners'  de- 
scription of  the  original  road  that  same  course  runs  33^ 
degrees  west." 

Landon,  on  whose  survey  Herrick  relied,  surveyed  and 
drew  the  deed  of  the  first  survey  of  the  Schroeder  prop- 
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erty  for  R.  W.  Gates  about  November,  1866,  when  it  was 
deeded  to  Gates  by  Charles  Pierce.  He  says  that  he  made 
the  description  from  an  actual  survey,  and  that  he  did 
not  have  any  notes^  maps,  plats  or  records  to  guide  him  in  the 
survey  of  Main  street;  that  he  had  never  seen  the  record  at  that 
time,  but  had  the  g'eneral  course  of  the  road  as  it  had  been 
traveled;  that  in  making  the  survey  he  always  took  the 
section  line  to  tie  to,  and  that  he  had  been  used,  for 
twenty  or  thirty  years,  to  see  where  the  road  was  or 
should  be,  where  it  had  been  traveled^ — the  center  track 
as  then  used.  ^He  then  describes  where  he  commenced  at 
the  north-west  corner  of  north-east  quarter  of  the  soutji- 
west  quarter,  thence  south  1.86  chains  to  the  center  of 
the  road,  now  known  as  Main  street,  and  then  went  south 
34J  degrees  east,  following  what,  he  says,  "we  term  the 
center  of  the  main  traveled  road  to  this  point  here  (indi- 
cating on  the  plat)  9  chains  and  55  links  to  the  center  of 
Main  street  and  Schroeder's  south-east  corner."  He  says 
he  located  the  center  line  of  Main  street  across  the  creek 
in  1891  or  1892,  when  he  and  Chessman  made  the  survey 
of  the  town;  that  he  located  the  center  line  of  Main  street 
across  the  creek,  scarcely  touching  the  bridge;  that  it  struck 
the  south-east  corner  of  the  present  bridge;  that  he  thinks 
the  old  mud  bridge,  as  nearly  as  he  can  judge,  was  in  the 
traveled  center  line  of  Main  street  as  it  was  first  located, 
but  his  present  recollection  is  that  the  mud  bridge  was 
farther  west  than  the  present  structure  three  to  six  feet*. 
The  court  said  to  the  witness:  "The  question  is  whether 
or  not  you  located  the  center  of  that  istreet  or  simply  lo- 
cated the  land."  And  he  answered:  "I  located  the  land, 
and  the  east  line  of  that  land  is  the  center  line  of  Main 
street  I  did  not  testify  that  I  had  seen  the  record  at  that 
time."  He  said  he  never  knew  of  his  own  knowledge  of  a 
post  being  at  the  point, — the  center  of  the  Lester  road. 
Russell  says:  "When  I  started  to  survey  the  Schroeder 
property  I  started  from  the  point  designated  in  his  deed 
as  the  starting  point,— the  north-west  corner  of  his  prop- 
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erty, — then  ran  south  87  degrees  east  1.86  chains.  The 
spot  I  reached  after  running  this  1.86  chains  is  a  little 
circle  in  the  red  dotted  line  running  northerly  on  the 
map.  That  red  dotted  line  indicates  the  center  of  the 
highway,  as  near  as  I  could  arrive  at  it,  in  1854.  That 
point  was  about  the  center  of  the  road  as  actually  trav- 
eled. The  next  course  I  took  was  34i  degrees  east  9  chains 
and  55  links.  That  ran  down  the  center  of  the  road  to 
the  south-east  corner  of  Schroeder's  property.  From 
thence  I  went  south  63^  degrees  west  2.84  chains  to  the 
post  at  the  north-west  corner  of  what  is  known  as  Pie- 
per's  orchard.  Coming  back  to  the  place  I  started  from, 
that  point  would  be  in  the  center  of  the  road  as  actually 
traveled  at  the  time  I  made  the  survey.  Prom  the  stake 
in  the  north-west  corner  of  Pieper's  orchard  I  went  south 
Hi  degrees  east  2.69  chains  to  the  comer  of  the  Chicago 
and  Elgin  road.  Prom  there  I  went  south  72i  degrees 
west  5.96  chains  to  the  division  line.  I  then  ran  north 
li  east  along  that  division  line  13.65  chains  to  the  place 
of  beginning."  The  witness  says  if  he  were  to  stand  in 
the  center  of  the  bridge  that  at  some  time  preceded  the 
present  bridge,  and  should  with  his  instrument  carry  a 
line  south  33^  degrees  east,  that  line  as  extended  would 
strike  the  Lester  road,  approximately,  about  twenty  feet 
east  from  the  stone  from  which  he  started.  He  says  he 
verified  the  center  of  the  road  by  finding  the  stone  in  the 
center  of  the  Lester  road  by  Charles  Pierce's  house.  This 
stone  was  the  stone*  Herrick  caused  to  be  set  in  1891, 
when  he  says  Prout  dug  down  about  six  inches  and  they 
found  a  stake  badly  decayed, — so  bad  that  it  crumbled, — 
and  that  stone  was  then  put  there  within  probably  ten 
minutes.  Wischsteadt  and  Pieper  were  there  when  they 
were  surveying  for  the  village  of  Itasca. 

These  surveyors,  Herrick,  Prout  and  Russell,  seemed 
to  have  acted  upon  the  assumption  that  Landon's  origi- 
nal survey  was  correct.  They  located  two  points  which 
appear  to  have  been  assumed  by  Landon,— one  in  the 
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center  of  the  road  as  it  then  was,  at  Schroeder's  north- 
east comer,  and  the  other  five  to  ten  feet  west  of  the 
center  of  the  traveled  road,  at  Schroeder's  south-east 
comer,  and  as  counsel  for  appellee  very  pertinently  say, 
when  these  surveyors  of  appellant  extended  their  center 
liue  through  these  points  to  the  present  bi^idge  they  find 
they  are  twelve  to  fifteen  feet  apart.  Landon  said  h^s 
center  line  drawn  through  these  points  just  touched  the 
south-west  corner  of  the  present  bridge.  Herrick,  Prout 
and  Russell  say  that  their  center  line  drawn  through 
these  same  points  was  from  twelve  to  fifteen  feet  west  of 
the  present  bridge.  When  they  extended  their  center  line 
through  these  points  fixed  by  Landon,  to  the  Lester  road, 
they  found  a  stake  by  digging  in  the  center  of  the  Lester 
road,  but  it  was  rotten,  and  could  only  be  taken  out  in 
pieces.  Wischsteadt,  who  was  a  witness  for  appellant 
and  was  present  when  the  rotten  stake  was  found,  says: 
"We  found  a  stake  there  about  two  inches  in  diameter 
and  twelve  inches  long.  *  *  *  I  witnessed  James  when 
he  drove  one  there  about  thirty  years  ago,  but  I  can't 
swear  that  was  the  same  stake."  (James  was  county  sur- 
veyor at  that  time,  or  had  been  one.)  "The  stake  I  spoke 
of  being  driven  about  thirty  years  ago  by  James  was  in 
about  the  same  place  where  this  stake  was  found.  I  stood 
right  side  of  it  when  it  was  driven.  It  was  nearly  two 
feet  long.  It  was  a  piece  of  an  old  rail  or  post.  It  was 
two  inches  thick."  Serious  doubt  is  thus  thrown  on  this 
stake,  when  the  witness  describes  a  stake  answering  the 
description  Of  the  rotten  stake  found,  and  which,  as  he 
swears,  he  saw  driven  in  about  the  same  place  more  than 
a  decade  of  years  after  the  original  location  of  the  road 
by  the  highway  commissioners. 

This  survey  of  appellant  runs  the  west  line  of  the 
street  through  the  factory,  blacksmith  shop  and  within 
a  very  few  feet  of  appellee's  residence,  and  would  neces- 
sitate the  removal  of  the  buildings,  one  of  them  built 
in  1866,  and  the  cutting  down  of  trees  planted  nearly 

188-14 


Digitized  by 


Google 


210  Village  of  Itasca  v.  Schroeder.        [182  DL 

twenty-five  years  ago.  Appellant  contends  that  appel- 
lee's fence  was  moved  out,  from  time  to  time,  from  where 
it  was  originally.  Appellee,  Schroeder,  denies  this,  and 
swears  that  when  he  purchased  the  property  of  Charles 
Pierce,  Pierce  pointed  out  the  post  at  the  north-west 
corner,  and  said:  "That  is  your  line"  (pointing  to  the 
black  line  indicating  the  fence,  on  the  plat.)  "I  mean 
the  black  line  on  the  east— on  the  east  of  my  place,  at 
the  north  end.  I  mean  the  fence  line."  He  is  sure  that 
when  he  bought  the  place  the  fence  was  on  the  west  side 
of  the  street,  and  the  east  side  of  his  land  was  there; 
that  the  fence  there  now  is  in  just  the  same  place  where 
the  rail  fence  used  to  be;  that  the  blacksmith  shop  he 
put  there  in  1873;  that  he  did  not  build  it  up  to  the  line 
of  the  street,  but  about  eight  feet  from  the  west  line,  but 
cannot  tell  how  far  the  buildings  stand  from  the  road 
or  fence;  that  he  set  out  trees  all  along  inside  this  east 
rail  fence — about  twenty  inches  from  the  fence;  that  he 
planted  them  in  1878,  and  they  are  now  from  five  to  twelve 
inches  in  diameter.  Robert  W.  Gates,  who  owned  the 
premises  in  controversy  before  appellee,  and  who  pur- 
chased the  premises  from  the  original  owner.  Pierce, 
says  he  ran  a  cheese  factory;  that  he  built  this  factory 
in  January  or  February,  1867;  that  when  he  built  it,  it 
stood  about  seven  feet  back  from  the  fence  and  west  of 
the  road;  that  he  went  there  last  summer  to  see  how  the 
fence  that  is  there  compared  as  to  being  on  the  same  line 
as  the  fence  when  he  owned  the  property.  Bfe  says:  "The 
factory  is  still  there.  The  house  is  there,  and  I  set  out 
some  cherry  trees  in  front  of  the  house.  They  are  the 
same  as  when  I  lived  there.  When  I  lived  on  the  Schroe- 
der property  there  was  a  house  and  factory  and  a  little 
barn  back  of  here.  This  post-and-rail  fence  stood  there, 
and  here  was  the  willow  hedge  (referring  to  plat).  *  ♦  * 
In  my  judgment  the  fence  is  within  six  inches.  It  may 
vary  a  little,  but  I  should  say  it  stood  exactly  where  the 
fence  stood  when  I  owned  the  property.    *    *    *    There 
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was  something"  said  to  me  when  I  placed  the  factory 
where  I  did,  by  Mr.  Pierce.  I  asked  him  where  the  line 
was.  I  wanted  to  place  my  factory  so  as  to  have  the 
platform  in  front  and  not  get  it  onto  the  street.  He  told 
me  where  the  line  was.  That  fence  was  the  line,  so  I 
placed  my  factory  there."  Pour  other  witnesses  corrob- 
orate this  testimony.  Samuels,  who  lived  on  the  Pierce 
farm  in  1864,  says  there  was  then  a  fence  on  the  east 
side  of  appellee's  land  and  the  west  side  of  the  present 
road.  He  saysj  "A  year  ago  I  noticed  the  fence  along 
the  west  side  of  the  street.  So  far  as  I  can  see  it  stands 
in  the  same  place  as  the  fence  stood  when  I  lived  there 
in  1864  and  1865.  It  stands  about  the  same  distance  from 
the  dwelling  house.  There  was  a  willow  hedge  when  I 
lived  there.  There  was  a  rail  fence  and  a  hedge  inside." 
Three  other  witnesses  substantiate  this  testimony.  The 
survey  by  the  surveyors  for  appellee  is  thus  confirmed 
by  this  testimony.  Gamble  testifies:  "There  is  a  fence 
on  the  west  side  of  the  road.  That  fence  lies  partly  on 
each  side  of  that  west  line  of  the  road  as  I  located  it," — 
showing  there  has  been  no  substantial  change  in  the  line 
of  fence  in  over  forty  years. 

Appellant  introduced  seven  or  eight  witnesses  on  this 
question,  between  whom  and  appellee's  witnesses  the 
testimony  is  conflicting.  Some  had  known  the  property, 
and  claimed  thd  maple  trees  stood  east  of  the  fence  three 
or  four  feet,  and  that  appellee's  fence  stands  east  of 
where  the  old  rail  fence  stood,  from  four  to  six  or  eight 
feet.  Two  of  the  witnesses  for  appellee  had  lived  upon 
the  land  and  knew  the  location  of  this  fence,  and  corrob- 
orate appellee,  who  had  lived  there  so  many  years,  and 
are  less  likely  to  be  mistaken  than  persons  who  saw  it 
in  merely  passing  along  the  road.  Some  of  defendant's 
witnesses  were  defendants  in  the  case  or  members  of  the 
village  board  of  Itasca,  or  interested  in  property  across 
the  road  east  from  appellee,  who  might  be  affected  by  the 
result  of  the  suit.     What  this  court  said  in  Greenwood  v. 
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Fenn,  136  111.  146,  is  applicable  in  this  case,  viz.:  "The 
testimony  of  the  complainant  and  of  defendant  Fenn,  as 
well  as  that  of  most  of  the  other  witnesses,  was  given 
orally  in  court,  and  the  court  having  thus  had  an  oppor- 
tunity to  see  and  hear  the  witnesses  was  in  a  much  better 
position  to  judge  of  their  relative  credibility  than  we  can 
be,  with  only  the  record  of  their  testimony  before  us." 
We  are  not  prepared  to  say  the  finding  of  the  court  on 
these  disputed  facts  was  against  the  preponderance  of 
the  evidence.  The  finding  of  the  chancellor  on  conflict- 
ing evidence  stands  substantially  on  the  same  ground  as 
the  verdict  of  a  jury.  The  error  in  finding  as  to  facts 
must  be  clear  and  palpable  to  authorize  a  reversal.  Coari 
V.  Olseriy  91  111.  273;  Patterson  v.  Scott,  37  111.  App.  520;  Voss 
V.  Venn,  132  111.  14. 

None  of  the  witnesses  of  appellant  dispute,  or  attempt 
to  dispute,  the  location  of  the  blacksmith  shop  and  fac- 
tory, as  originally  located,  with  reference  to  the  fence, 
and  they  stand  in  the  same  location  as  when  built.  The 
factory  was  built  in  1866  by  Gates,  and  he  placed  it 
seven  feet  back  of  the  fence,  west  of  the  road,  and  he 
says  the  fence  is  in.  the  same  place  now.  Gamble,  the 
surveyor,  says  he  measured  the  distance  between  the  east 
line  of  the  factory  building  and  the  fence  line  in  front  of 
the  same,  and  it  is  seven  feet,  thus  corroborating  Gates 
that  the  fence  is  in  the  same  place  as  in  1866. 

A  careful  examination  of  the  evidence  contained  in 
the  record,  including  the  plats  and  maps,  convinces  us 
that  the  surveys  of  Armstrong  and  Gamble  correctly  lo- 
cated the  center  of  the  road  as  originally  laid  by  the 
highway  commissiotiers  from  the  original  notes  and  plat 
made  in  1854,  and  that  the  description  in  the  Schroeder 
deed,  made  several  years  after  the  road  was  laid,  used 
by  Herrick  and  Russell,  was  not  the  best  evidence  of  the 
location  of  the  road. 

Fourth — A  municipal  corporation,  by  its  acts  or  acqui- 
escence, may  be  equitably  estopped  by  reason  of  its  acts* 
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Appellee  swears  he  went  into  possession  of  the  premises 
in  question  under  his  deed  from  Pierce  over  twenty-five 
years  ago.  There  was  a  fence  on  the  west  side  of  the 
then  existing"  road  and  on  the  east  side  of  his  premises 
as  now  occupied,  which  fence,  though  replaced  several 
times,  stands  now  on  the  same  line  as  it  did  when  he 
first  took  possession,  in  1873.  The  factory  building  still 
stands,  and  has  stood  since  1867,  in  the  identical  place, 
within  seven  feet  of  the  fence  on  the  west  side  of  the 
road.  He  erected  his  blacksmith  shop  within  .about  six 
feet  of  the  fence.  He  planted,  in  1878,  along  the  inside 
of  the  fence,  about  forty  maple  trees,  which  are  now  from 
five  to  twelve  inches  in  diameter,  and  planted  in  his  front 
yard  shrubbery  and  ornamental  trees.  Appellant  claims 
by  its  survey  and  plat  that  one-half  of  this  factory,  a 
portion  of  the  blacksmith  shop,  a  tenement  house,  and 
the  maple  trees  and  shrubbery,  are  within  the  lines  of 
the  street  and  should  be  removed.  Appellee  swears  that 
from  the  time  he  purchased  the  property  and  made  all 
these  improvements  no  person,  or  official  of  the  township 
or  village  of  Itasca,  has  made  any  objection  until  the 
resolution  passed  by  the  village  council  of  Itasca  in  1897; 
that  the  public  authorities  have  worked  the  existing  road 
and  graded  it  down,  about  six  feet  from  either  fence, 
about  two  feet;. that  the  authorities  have  recognized  the 
existing  road  as  the  true  road,  by  graveling,  plowing  and 
scraping  the  same  at  various  times.  By  these  acts,  and 
recognizing  the  present  location  of  this  road,  and  by  their 
silence  and  acquiescence,  the  public  authorities  are  es- 
topped from  locating  the  street  further  west  than  where 
it  has  been  the  past  forty  years. 

The  circumstances  of  this  case  bring  it  within  the 
case  of  City  of  Joliet  v.  TTerner,  166  111.  34,  where  we  said 
(p.  40):  **Where  a  party  lays  off  lots' on  his  own  ground, 
which  are  marked  by  stakes  or  other  visible  monuments, 
and  conveys  with  reference  to  such  boundaries,  the  gran- 
tee will  take  the  same  according  to  the  line  as  actually 
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run  and  established,  although  the  grantor  may  have  been 
mistaken  as  to  the  correct  location  of  the  line.  ♦  ♦  * 
^  We  are,  moreover,  of  the  opinion  that  the  city  is  equita- 
bly estopped  from  tearing  up  the  present  sidewalk  and 
erecting  it  farther  north,  by  reason  of  its  acts  of  recog- 
nition of  the  present  location  of  the  sidewalk,  as  such 
acts  have  been  above  described.  Its,  construction  of  a 
sidewalk  upon  the  line  of  the  present  sidewalk,  its  ac- 
ceptance of  the  sidewalk  already  constructed  by  appel- 
lee, the  building  by  it  of  a  culvert  up  to  the  present  line 
of  the  sidewalk,  the  graveling  by  it  of  the  street  along 
the  present  line  of  the  sidewalk,  and  its  levy  of  an  as- 
sessment for  the  purpose  of  paying  the  cost  of  building 
the  walk  as  at  present  located,  are  such  positive  acts  as 
work  an  estoppel.  While  it  cannot  be  maintained  that, 
as  respects  public  rights,  municipal  corporations  are 
within  ordinary  limitation  statutes,  yet  the  principle  of 
estoppel  in  pais  may  be  applied  to  such  acts  by  a  munici- 
pal corporation  as  have  been  above  designated.  In  ap- 
plying the  principle  of  an  estoppel  in  pais  the  courts  are 
left  to  decide  the  question,  not  by  the  mere  lapse  of  time, 
but  by  all  the  circumstances  of  the  case,  and  to  hold  the 
public  estopped  or  not,  as  right  and  justice  may  require," 
— citing  Chicago^  Rock  Island  and  Pacific  Railroad  Co,  v.  City 
ofJoliety  79  111.  25;  City  of  Peoria  v.  Johnston,  56  id.  45;  City 
ofMLCarmel  v.  McClintock,  155  id.  608;  Martel  v.City  of  East 
St.  Louis,  94  id.  67. 

In  Lee  v.  Town  of  Mound  Station,  118  111.  304,  we  said 
(p.  317):  "It  is  true  that  we  have  held  that  where  the 
public  have  long  withheld  the  assertion  of  control  over 
streets,  and  private  parties  have  been,  by  the  acts  of 
those  representing  the  public,  induced  to  believe  the 
streets  abandoned  by  the  public,  and  on  the  faith  of  that 
belief  and  with  the  acquiescence  of  those  representing 
the  public  they  have  placed  themselves,  by  making  struc- 
tures or  improvements  in  the  streets,  in  a  situation  where 
they  must  suffer  great  pecuniary  loss  if  those  represent- 


Digitized  by 


Google 


Oct. '!!.] 


City  op  Streator  v,  Chrisman. 


215 


ing  the  public  be  allowed  afterwards  to  allege  that  the 
street  was  not  abandoned,  the  doctrine  of  equitable  es- 
toppel may  be  applied."  Dickerson  viCity  of  Leroy^  72  111. 
App.  588;  Village  of  Winnetka  v.  Frouty,  107  111.  218;  City  of 
Decatur  v.  Medermeyer,  168  id.  68. 

Finally,  it  is  urged  that  the  court  erred  In  ordering 
execution  to  issue  against  appellant  for  costs.  It  is  true, 
an  execution  cannot  be  awarded  against  a  municipal  cor- 
poration. In  the  case  at  bar  execution  was  properly  or- 
dered as  to  defendants  Wischsteadt,  Pieper  and  Pfluger. 

We  are  of  the  opinion  that  the  decree  of  the  court  be- 
low dismissing  the  cross-bill  of  the  village  of  Itasca,  and 
granting  a  perpetual  injunction  against  defendants  from 
interfering  with  the  real  estate  of  complainant  lying  im- 
mediately west  and  adjoining  the  road,  or  from  in  any 
manner  interfering  with  or  disturbing  the  fence  or  any 
of  the  trees  or  buildings  situated  near  the  same,  was 
proper.  The  error  in  ordering  execution  against  the  vil- 
lage of  Itasca  will  be  corrected  by  an  order  entered  in 
this  court  directing  the  circuit  court  to  amend  its  record 
in  that  respect.  The  decree  of  the  circuit  court  in  all 
other  respects  will  be  affirmed.  ^^^^  ^^^^^ 


The  City  of  Streator 

V. 

Emily  Chrisman. 
Opinion  filed  Odx>ber  19,  1899. 

1.  MuNiciPAii  corporations — knowledge  of  defective  walk  by  injured 
party  does  not  necessarily  bar  recovery,  A  recovery  for  a  personal  in- 
jury sustained  upon  a  defective  sidewalk  by  pne  who  was  in  the  ex- 
ercise of  ordinary  and  reasonable  care  is  not  necessarily  defeated 
because  of  his  knowledge  that  the  walk  was  out  of  repair. 

2.  Negligence— ^/i6</ier  party  exercised  due  care  in  using  sidewalk  is 
a  question  of  fact.  Whether  due  care  was  exercised  in  using"  a  side- 
walk by  one  who  knew  it  to  be  out  of  repair  is  a  question  of  fact. 

City  of  Streator  v.  Chrisman^  82  111.  App.  24,  affirmed. 
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Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  LaSalle  county;  the  Hon.  Charles  Blanch ard, 
Judg"e,  presiding-. 

Charles  H.  Egbert,  for  appellant. 

H.  H.  Dicus,  and  McDougall  &  Chapman,  for  ap- 
pellee. 

Per  Curiam:  In  deciding  this  case  the  Appellate 
Court  delivered  the  following  opinion: 

"Appellee,  while  walking*  along  a  street  of  the  city  of 
Streator  towards  her  home,  about  ten  o'clock  at  night, 
on  August  7, 1897,  was  tripped  by  a  loose  board  in  a  side- 
walk, which  was  stepped  upon  by  a  companion  with  whom 
she  was  walking,  and  thrown  down,  receiving  injuries  to 
her  back,  shoulder  and  hand,  for  which  she  sued  the  city 
and  recovered  a  verdict  for  $1000.  A  judgment  was  en- 
tered by  the  court  for  that  amount,  and  the  city  appealed 
therefrom  to  this  court. 

"It  was  shown  by  the  evidence,  and  is  not  questioned, 
that  the  boards  in  the  sidewalk  were  loose  at  the  time 
and  place  in  question,  and  that  appellee,  by  reason  of 
such  defect  in  the  walk,  received  a  fall  and  suffered  cer- 
tain injuries.  It  was  contended,  however,  that  the  defect 
had  not  existed  for  such  a  length  of  time,  nor  was  it  of 
such  a  nature,  as  to  charge  notice  thereof  upon  the  city, 
and  most  of  the  evidence  in  the  case  was  introduced  upon 
that  question.  Four  witnesses,  including  appellee,  swore 
positively  that  they  passed  over  the  walk  frequently,  and 
that  the  boards  were  loose  for  from  two  to  four  weeks 
prior  to  the  accident.  On  the  other  hand,  some  eight 
witnesses  introduced  on  the  part  of  appellant  testified 
that  they  had  used  the  walk  often  during  said  time  and 
never  noticed  any  loose  boards,  and  one  other  witness 
for  appellant  said  he  noticed  the  loose  boards  on  the  day 
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of  the  accident,  but  not  before.  None  of  them,  however, 
would  swear  positively  there  were  no  loose  boards  before 
that  time,  though  the  section  foreman  who  had  charge 
of  the  railroad  crossing  at  the  place  where  the  accident 
occurred,  testified  that  he  examined  the  walk  in  question 
a  week  before  the  accident  and  could  then  discover  no 
loose  boards.  While  the  evidence  is  not  conclusive,  we 
think  it  sufficient  to  justify  the  jury  in  finding  that  the 
defect  had  existed  for  a  sufficient  length  of  time,  and  was 
of  such  a  nature,  that  the  city  could,  in  the  exercise  of 
reasonable  diligence,  have  ascertained  the  existence  of 
the  defect  and  repaired  it. 

"It  is  contended  that  appellee  knew  of  the  defect  in 
the  walk,  and  was  therefore  guilty  of  contributory  negli- 
gence in  going  upon  it.  Although  a  person  passing  along 
a  sidewalk  may  know  it  is  out  of  repair,  he  may,  notwith- 
standing such  knowledge,  recover  for  a  personal  injury 
occasioned  by  the  defective  walk  if  he  uses  ordinary 
and  reasonable  care.  {City  of  Flora  v.  Naney^  136  111.  45.) 
Whether  due  care  was  exercised  in  using  a  sidewalk 
knowing  it  to  be  out  of  repair  is  a  question  of  fact  for 
the  jury.    Village  of  Cullom  v.  Justice^  161  111.  372. 

"The  instructions  given  on  both  sides  fairly  presented 
the  law  governing  the  case  to  the  jury.  We  cannot  say 
that  their  verdict  was  clearly  unwarranted  by  the  evi- 
dence, and  we  are  therefore  not  disposed  to  disturb  it. 

"We  would  have  been  better  satisfied  had  the  dam- 
ages been  assessed  by  the  jury  at  a  smaller  amount,  but 
they  are  not  sufficiently  large  to  warrant  a  reversal  on 
that  account  alone,  and  the  judgment  of  the  court  below 
will  be  affirmed." 

We  concur  in  the  foregoing  views  expressed  by  the 

Appellate  Court  and  in  the  conclusion  reached  by  it. 

.  Accordingly,  the  judgment  of  the  Appellate  Court  is  af- 

^^^^^'  Judgment  affirmed. 
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The  John  Spry  Lumber  Company 

V. 

Michael  Duggan. 
Opinion  filed  October  19 ^  1899, 

1.  Fellow-servants— to/ien  relation  of  feUovyservwnla  does  not  exist, 
A  workman  hired  and  paid  by  an  independent  contractor,  contem- 
poraneously engag^ed  in  unloading-  lumber  from  a  vessel,  is  not 
necessarily  and  as  a  matter  of  law  a  fellow-servant  of  yardmen 
employed  by  a  lumber  company  to  pile  the  lumber. 

2.  Master  and  servant— /aHing  of  a  lumber  pUe  not  an  ordinary 
hazard.  The  danger  of  a  pile  of  lumber  falling  is  not  one  of  the 
risks  assumed  by  an  employee  who  necessarily  passes  by  it,  since 
the  hazard  is  not  ordinarily  incident  to  the  business. 

3.  Same — when  injured  party  is  not  a  mere  licensee.  An  employee 
of  an  independent  contractor  engaged  by  a  lumber  company  to  un- 
load a  vessel  is  not  a  mere  licensee,  but  the  company  is  bound  to 
exercise  reasonable  care  for  his  safety  while  upon  the  premises. 

4.  New  trial — wliat  not  ground  for  a  new  trial.  That  a  piece  of 
paper  found  in  the  jury  room  had  twelve  different  amounts  written 
upon  it  is  insuflBcient  to  impeach  the  verdict  on  the  ground  that  it 
represented  the  average  of  the  several  amounts  voted  by  the  jurors 
as  damages,  when  the  verdict  as  rendered  and  the  average  of  the 
sums  on  the  paper  are  widely  apart. 

John  Spry  Lumber  Co.  v.  Duggan,  80  111.  App.  394,  afBrmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Henry  B.  Willis,  Judge, 
presiding. 

Appellant  was  engaged  in  the  lumber  business,  and 
was  unloading  a  boat-load  of  lumber  upon  a  dock  which 
it  owned  and  controlled.  Two  sets  or  gangs  of  men  were 
employed  in  unloading  the  cargo,  one  set  passing  the 
lumber  out  from  the  vessel  and  the  other  set  receiving 
the  lumber  and  piling  it  upon  the  dock.  There  is  no  dis- 
pute but  that  the  set  of  men  engaged  upon  the  dock  in 
receiving  and  piling  the  lumber  were  the  yardmen  in  the 
regular  employ  of  appellant.  There  is  some  dispute  as 
to  whether  the  set  of  men  engaged  in  the  work  on  the 


Digitized  by 


Google 


Oct.  "M.]  Spry  Lumber  Co.  v.  Duggan.  219 

boat  of  passing"  the  lumber  out  to  the  yardmen  on  the 
dock  were  in  the  employ  of  appellant  or  one  Hunt.  There 
was  evidence  tending"  to  show  that  Hunt  was  an  inde- 
pendent contractor,  who  had  taken,  by  contract  with  ap- 
I)ellant,  the  job  of  furnish ing"  men  to  do  the  unloading  on 
the  boat  at  a  fixed  sum.  Appellant  had  upon  its  dock  a 
water-closet,  which  was  for  the  use  of  the  men  engaged 
in  the  work  there.  Appellee  was  one  of  the  set  of  men 
on  the  boat  passing  the  lumber  out  to  appellant's  yard- 
men. He  undertook  to  go  from  the  boat  to  the  water- 
closet,  and  in  so  doing  followed  the  route  from  the  boat 
to  the  water-closet  which,  from  the  evidence,  would  ap- 
pear to  have  been  the  most  direct  of  any  safe  route. 
While  on  his  way,  in  passing"  one  of  the  piles  of  lumber 
placed  by  the  yardmen,  the  pile  of  lumber  fell  upon  him 
and  injured  him.  ^  In  this  suit  to  recover  damages  for  such 
injury  he  was  awarded  a  verdict  for  $1000,  upon  which 
judgment  was  entered.  That  judgment  has  been  affirmed 
by  the  Appellate  Court. 

A.  B.  Melville,  and  F.  J.  Canty,  for  appellant. 

John  S.  Hummer,  and  D.  G.  Ramsay,  (John  Reid  Mc- 
Pee,  of  counsel,)  for  appellee. 

Per  Curiam:  In  deciding  the  case  the  Appellate 
Court  delivered  the  following  opinion: 

"The  only  question  presented  is  as  to  the  sufficiency 
of  the  evidence  to  sustain  the  verdict.  No  complaint  is 
made  of  any  ruling  in  matters  of  procedure.  The  instruc- 
tions to  the  jury  are  not  questioned,  nor  is  it  claimed 
that  the  verdict  is  excessive. 

*T[t  cannot  be  contended  that  from  the  evidence  ap- 
pellee can  be  held  to  have  been  guilty  of  any  negligence 
on  his  part.  It  is  clear,  from  the  evidence,  that  the 
course  which  he  pursued  in  attempting  to  reach  the 
closet  was  the  only  direct  route  which  could  be  pursued 
by  him  and  be  s^fe.   To  have  taken  a  different  course,  as 


Digitized  by 


Google 


220  Spry  Lumber  Co.  v,  .Duggan.  [182  DL 

suggested  by  some  of  the  witnesses,  would  have  brought 
him  in  the  way  of  the  men  who  were  handling  the  lumber 
and  would  have  exposed  him  to  apparent  d^anger.  Had 
he  taken  such  course  and  been  injured  by  the  moving  lum- 
ber he  would  doubtless  have  been  held  to  have  been  so 
far  negligent  in  courting  an  apparent  danger  as  to  pre- 
clude any  right  to  recover  therefor. 

"There  being  no  question  as  to  the  care  exercised  by 
appellee  for  his  own  safety,  we  have  to  consider  if  negli- 
gence of  appellant  has  been  established  as  to  the  proxi- 
mate cause  of  the  injury. 

"There  is  nO  conflict  in  the  evidence  as  to  the  cause 
of  the  injury,  and  it  may  be  said  to  be  undisputed  that 
it  resulted  from  carelessness  on  the  part  of  the  yardmen 
in  forming  the  pile  of  lumber  in  question.  »  The  only  de- 
fense interposed  by  appellant  is,  in  efifect,  that  it  is  not 
answerable  to  appellee  for  such  carelessness,  and  that 
the  same  cannot  be  imputed  to  it  as  negligence  in  rela- 
tion to  appellee.  In  support  of  the  contention  in.  this 
behalf,  counsel  for  appellant  argue,  first,  that  appellee 
was  an  employee  of  appellant  and  was  injured  by  the  neg- 
ligence of  a  fellow-servant;  second,  that  appellee  was 
an  employee  of  appellant  and  was  injured  through  a  risk 
which  was  an  assumed  hazard;  and  third,  that  if  appel- 
lee was  an  employee  of  Hunt  and  not  of  appellant,  then 
he  was,  in  relation  to  appellant,  a  mere  licensee,  and 
there  existed  no  duty  on  the  part  of  appellant  toward 
him  by  disregard  of  which  a  charge  of  negligence  and  a 
right  of  action  could  here  arise. 

"The  application  of  the  doctrine  of  negligence  of  a 
fellow-servant,  here  contended  for,  must  depend  upon  a 
showing,  in  the  first  place,  that  appellant  was  the  com- 
mon master  or  employer  of  appellee  and  the  yardmen 
through  whose  carelessness  he  was  injured.  But  the  evi- 
dence warranted  the  jury  in  finding  that  appellee  was 
not  an  employee  of  appellant  at  all,  but  the  employee  of 
Hunt,  an  independent  contractor,  and  the  jury  so  found, 
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both  by  general  and  special  verdict.  Upon  that  finding 
there  can  be  no  application  of  a  fellow-servant's  negli- 
gence. Appellee  testified  that  he  was  in  the  employ  of 
Hunt.  Four  of  the  men  who  were  engaged  with  appellee 
in  the  work  on  the  boat,  and  whose  employment  was 
identical  with  that  of  appellee,  testified  that  they  were 
in  the  employ  of  Hunt.  Hunt,  who  was  called  as  a  wit- 
ness for  appellant,  testified:  'My  business  is  vessel  un- 
loading. *  *  ♦  I  had  charge  of  unloading  the  boat. 
I  had  the  job  to  look  after  and  unload  the  boat.  I  took 
the  job  in  the  spring  to  unload  the  boat,  and  get  men  for 
her  every  time  she  came,  and  unloaded  her.  *  *  *  The 
boat  paid  $117.60.  That  was  equally  divided  between 
twentyreight  men.  I  worked  with  the  men  on  the  boat. 
I  counted  among  the  twenty-eight.  Mr.  Spry  engaged 
me  and  sent  me  word  when  the  boat  would  come  in  and 
to  get  a  gang  of  men  to  unload  it,  and  I  brought  men 
there  to  unload  the  boat  when  it  came. '  Mr.  Spry,  called 
on  behalf  of  appellant,  testified:  *Martin  Hunt  would 
come  up  in  the  spring  and  say,  *Mr.  Spry,  can  I  unload 
your  boat?'  And  I  would  say,  'Martin,  what  will  you 
do?'  And  he  would  say:  *1  want  $4.20.  I  want  ten  cents 
for  the  water  boy,  ten  cents  for  each  man  and  $4  for  each 
man.'  Q.  *He  wanted  that  for  the  season?'  A.  *Yes, 
they  took  them  for  the  season.' 

"It  was  undisputed  that  appellant  paid  Hurit  for  the 
entire  work  and  that  appellee  and  the  other  workmen 
received  their  pay  from  Hunt.  The  finding  of  the  jury 
that  appellee  was  in  the  employ  of  Hunt,  an  independent 
contractor,  and  not  in  the  employ  of  appellant,  disposes 
of  the  contention.  But  if  it  were  conceded  that  appel- 
lant was  the  common  master  or  employer  of  both  the 
yardmen  and  appellee,  it  would  not,  of  necessity,  follow 
that  the  doctrine  contended  for  iapplied.  It  is  apparent 
from  the  evidence  that  the  relation  between  the  men 
working  on  the  boat  and  the  yardmen  working  on  the 
dock  was  not  such  as  to  make  their  duties  'bring  them 
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into  habitual  association  so  that  they  may  exercise  a 
mutual  influence  upon  each  other  promotive  of  proper 
caution.*  (North  Chicago  Boiling  Mill  Co.  v.  Johnson,  114  111. 
57;  Chicago  and  Alton  Railroad  Co,  v.  Swan^  70  111.  App. 
331,  affirmed  in  176  111.  424.)  The  two  sets  of  men  had  no 
relationship  to  each  other,  except  that  the  ones  upon  the 
dock  received  the  lumber  from  the  ones  upon  the  boat. 
Appellee  and  the  others  upon  the  boat  had  nothing  what- 
ever to  do  with  the'piling  of  the  lumber,  nor  did  their 
work  bring  them  in  contact  with  that  part  of  the  yard- 
men's work.  Appellee's  association  with  the  yardmen 
was  that  of  a  day  only,  and  it  ended  with  the  passing  of 
the  lumber  over  the  rail  of  the  vessel.  We  think  that 
the  jury  would  have  been  warranted  in  finding  that  they 
were  not  fellow- servants  had  there  been  proof  of  a  com- 
mon employer. 

**Nor  can  the  contention  that  the  danger  of  the  pile  of 
lumber  falling  was  an  assumed  hazard  be  maintained.  If 
appellee  had  been  an  employee  of  appellant,  it  could  not 
be  said,  from  the  evidence  presented,  that  he  had  assumed 
the  risk.  It  appears  conclusively  that  such  a  danger 
was  not  ordinarily  incident  to  the  business,  and  that  in 
fact  it  had  never  before  occurred  in  the  experience  at 
that  yard.  Neither  could  it  be  said  that  appellee,  with 
knowledge  of  the  danger,  continued  in  his  employment. 

"Finally,  counsel  for  appellant  contend  that  if  appel- 
lee was  an  employee  of  Hunt,  the  appellant  owed  him  no 
duty  in  the  matter  of  keeping  the  surroundings  upon  the 
dock,  reasonably  safe.  In  other  words,  it  is  argued  that 
he  was  a  mere  licensee  upon  the  premises  of  appellant. 
To  this  we  cannot  assent.  Appellee  was  not  a  mere  li- 
censee, enjoying  a  license  subject  to  its  attendant  perils. 
He  was  not  upon  the  premises  merely  for  his  own  con- 
venience and  pleasure.  On  the  contrary,  there  was  a 
relationship  between  him  and  appellant,  arising  from 
the  contract  between  appellant  and  his  employer.  Hunt. 
The  class  of  cases,  many  of  which  are  cited,  wherein  one 
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visiting"  premises  for  his  own  pleasure  or  convenience  is 
held  to  accept  all  perils  accompanying  the  license,  do  not 
apply  here.  When  appellant,  for  the  purposes  of  his  own 
business,  contracted  with  Hunt  to  bring  appellee  and 
others  to  unload  its  vessel,  it  thereby  not  only  invited, 
but  contracted  for,  the  presence  of  appellee,  and  became 
obligated  to  exercise  reasonable  care  for  his  safety  while 
upon  his  premises.  (Samuelson  v.  Cleveland,  49  Mich.  164; 
Drennan  v.  Orady,  167  Mass.  415;  Evansville  v.  Griffln,  100 
Ind.  221;  Powers  v.  Harlow,  53  Mich.  507;  Welch  v.  McAllis- 
ter, 15  Mo.  App.  492;  Bennett  v.  Railroad  Co,  102  U.  S.  577; 
Indermauer  v,  Dawes,  1  L.  R.  C.  P.  274;  Heaven  v.  Pender,  11 
L.  H.  Q.  B.  Div.  503.)  The  jury  could  not  have  properly 
found,  from  the  evidence,  that  the  appellee  was  merely 
a  licensee. 

"Upon  the  motion  for  a  new  trial  it  was  sought  to  im- 
peach the  verdict  by  showing  that  it  had  been  reached 
by  adding  together  the  several  amounts  voted  as  dam- 
ages by  the  several  jurors  and  then  taking  the  average 
of  such  amount.  The  showing  in  that  regard  was  wholly 
insufficient  to  establish  the  fact.  It  consisted  only  in 
finding  in  the  jury  room  a  piece  of  paper  upon  which 
was  some  unimportant  writing  by  the  foreman,  and  upon 
which  there  were  twelve  different  sums  noted,  the  aver- 
age of  which  was  noted  as  $12,762.  Whether  the  figures 
were  used  for  the  purpose  claimed  was  matter  of  sus- 
picion only,  unsupported  by  anything  which  amounted 
to  proof,  and  it  is  clear  that  the  process  alleged  to  have 
been  used  did  not  result  in  arriving  at  the  amount  for 
which  the  verdict  here  was  rendered, — ^viz.,  $1000.  The 
court  properly  disregarded  the  showing  made  in  this 
behalf  in  overruling  motion  for  new  trial. 

"The  judgment  is  affirmed." 

We  concur  in  the  views  above  expressed  by  the  Ap- 
pellate Court,  and  in  the  conclusion  reached  by  that  court 
as  above  announced.  Accordingly,  the  judgment  of  the 
Appellate  Court  is  affirmed.  Judgment  affirmed. 
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Thomas  B.  Shoaff 

V. 

182     224  Henry  S.  Punk. 

94a    382 

1182      224  Opinion  filed  October  19^  1899. 

112a    390 

1112a   417         Appeals  and  errors— -/ai7Mrc  to  argue  a  question  is  a  waiver.    The 
Appellate  Court  need  only  consider  euch  assigrnments  of  error  as 
were  not  waived  and  are  argued  in  the  brief  for  appellant. 
Cartwright,  C.  J.,  dissenting. 
ShoajS'  V.  Funky  73  IlL  App.  550,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Vermilion  county;  the  Hon.  P.  Book  Walter, 
Judge,  presiding". 

Salmans  &  Draper,  and  Tilton  &  Cundiff,  for  ap- 
pellant. 

Penwell  &  LiNDLEY,  for  appellee. 

Per  Curiam:  In  deciding  this  case  the  Appellate 
Court  delivered  the  following  opinion: 

"Appellee  brought  this  suit  in  the  circuit  court  of 
Vermilion  county  against  appellant,  charging  him  with 
slander.  The  slanderous  charges  were,  that  on  April  1, 
1897,  appellant  said  of  and  concerning  appellee,  that  *he 
(appellee)  was  a  damned  thief  and  he  (appellant)  could 
prove  it,  and  he  (appellant)  would  have  him  (appellee)  in 
the  penitentiary.'  *You  (appellee)  are  a  damned  thief.* 
*You  (appellee)  are  a  damned  thief  and  I  (appellant)  can 
prove  it.'  *You  (appellee)  are  a  thief  and  ought  to  be 
in  the  penitentiary.'  *You  (appellee)  are  a  damned  thief 
and  I  (appellant)  can  prove  it,  and  I  (appellant)  will  get 
you  (appellee)  in  the  penitentiary.'  *You  (appellee)  are 
a  thief.' 

"Appellant  pleaded  the  general  issue,  which  put  in 
issue  all  the  material  facts  alleged  by  appellee  in  his 
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declaration.  There  was  in  the  court  below  a  trial  by  jury, 
and  a  verdict  returned  for  appellee  for  $2500.  Appellant 
then  moved  for  a  new  trial,  assigning  numerous  errors, 
calling  in  question  various  rulings  of  the  trial  court  on 
the  admission  and  exclusion  of  evidence,  the  giving  and 
refusing  of  instructions,  and  complaining  that  the  verdict 
was  contrary  to  the  evidence  and  the  damages  excessive. 
**The  bill  of  exceptions  in  this  cause  contains  the  fol- 
lowing: 'Upon  the  argument  of  the  defendant  for  a  new 
trial  of  said  cause  the  lawyer  for  the  defendant  stated  to 
the  court  that  the  defendant  had  filed  in  this  cause  the 
usual  grounds  for  a  new  trial,  but  that  he  had  no  criti- 
cism to  make  or  fault  to  find  with  the  rulings  of  the  coui:t 
in  the  admission  or  exclusion  of  evidence  nor  in  the  giv- 
ing or  refusing  of  instructions ;  that  he  only  relied  on  two 
grounds  for  a  new  trial, — that  is  to  say,  that  the  evidence 
did  not  warrant  the  finding  of  the  jury  for  the  plaintiff, 
and  that  the  damages  were  excessive.  Therefore  the 
court,  passing  upon  the  motion  for  a  new  trial,  only  con- 
sidered the  two  propositions  argued  by  counsel  for  the 
defendant,  and  afterwards,  on,  to- wit,  the  sixth  day  of 
August,  A.  D.  1897,  it  being  of  the  regular  days  of  said 
term  of  said  court,  in  passing  upon  said  defendant's  mo- 
tion for  a  new  trial  of  said  cause  the  court  held  that  the 
damages  were  excessive,  and  that  unless  a  remittitur  was 
entered  by  the  plaintiff  for  $1250  a  new  trial  would  be 
granted.  Thereupon  counsel  for  plaintiff  entered  a  re- 
mittitur of  $1250,  and  the  court  thereupon  overruled  the 
said  motion  of  defendant  for  a  new  trial  of  said  cause 
and  entered  up  judgment  in  favor  of  the  plaintiff  and 
dgainst  the  defendant  for  $1250  and  costs  of  suit,  to  which 
action  of  the  court  in  overruling  said  motion  of  defendant 
for  a  new  trial  of  said  cause  and  in  refusing  to  grant  the. 
same  and  entering  judgment  in  favor  of  the  plaintiff  and 
against  the  defendant  for  $1250  and  costs  of  suit,  counsel 
for  defendant  then  and  there  duly  excepted/ 
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"Appellant,  by  appeal,  brings  said  cause  to  this  court 
and  assigns  numerous  errors  on  the  record,  but  by  reason 
of  the  waiver  by  his  lawyer,  in  the  court  below,  of  the 
consideration  of  all  the  errors  that  may  have  intervened 
in  the  trial  of  this  case  in  that  court,  except  that  the  ver- 
dict was  contrary  to  the  evidence  and  the  damages  were 
excessive,  as  shown  by  the  bill  of  exceptions  in  the  record 
herein,  as  above  quoted,  we  are  called  upon  to  consider 
only  such  errors  as  were  not  waived  and  are  assigned  in 
this  court  and  argued  in  the  brief  of  counsel  for  appel- 
lant. And  these  are  two.  The  first  is,  that  the  verdict 
and  judgment  are  against  the  evidence;  and  the  second 
i^,  the  judgment  as  rendered  is  for  an  amount  of  damages 
that  are  excessive. 

**We  have  carefully  read  all  the  evidence  in  this  rec- 
ord, and  after  duly  considering  the  same  find  there  was 
a  conflict  in  the  evidence,  and,  as  we  know,  the  jury  and 
the  trial  judge,  who  saw  the  witnesses  and  observed  their 
manner  when  testifying,  were  better  enabled  to  determine 
aright  where  the  truth  lay  than  we  are,  and  as  they  have 
found  for  appellee  we  will  not  reverse  their  finding  in 
that  regard.  As  to  the  damages  being  excessive  when 
reduced  to  $1250,  as  they  were  by  the  action  of  the  trial 
court,  we  have  concluded  that  that  amount  is  not  so  ex- 
cessive as  to  justify  us  ia  reversing  this  judgment  on  that 
account,  hence  we  affirm  it." 

We  concur  in  the  views  expressed  in  the  foregoing 
opinion  of  the  Appellate  Court  and  in  the  conclusion 
reached  by  that  court.  Accordingly,  the  judgment  of  the 
Appellate  Court  is  affirmed.  Judgment  cmmied. 

Mr.  Chief  Justice  Cartwright,  dissenting. 
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Edward  Harland 

V. 

Harry  W.  Harpold. 

Opinion  filed  October  IS,  1899—Bdiearing  denied  December  7, 1899, 

1.  Appeals  and  errors— c^nceZlor**  findings  supported  by  evidence 
foill  stand.  Findings  of  the  court  clearly  supported  by  the  evidence 
will  be  sustained  on  appeal. 

2.  Contracts — when  contract  is  not  merged  in  conveyances  executed  in 
pursuance  thereof.  The  delivery  and  acceptance  of  deeds  and  the 
execution  of  mortgages  in  pursuance  of  a  written  agreement  for 
the  exchange  of  real  estate  do  not  extinguish  the  agreement  and 
merge  it  in  the  deeds  unless  such  is  the  intention  of  the  parties. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Henry  B.  Willis,  Judg-e,  presiding. 

Gilbert  &  Ripley,  for  appellant. 

Warren  B.  Wilson,  for  appellee. 

Mr.  Justice  Philli^^s  delivered  the  opinion  of  the 
court: 

October  16, 1896,  an  agreement  in  writing,  under  seal, 
was  entered  into  between  Florence  M.  Harpold,  party  of 
the  first  part,  and  Edward  Harland,  of  the  second  part, 
for  the  exchange  of  certain  real  estate  properties  within 
thirty  days  after  date,  time  being  made  the  essence  of 
the  contract.  After  the  expiration  of  the  thirty  days 
deeds  passed,  by  which  appellant  conveyed  all  but  four 
of  the  lots  by  the  agreement  to  be  conveyed  on  his  part, 
and  Florence  M.  Harpold  procured  to  be  conveyed  to  ap- 
pellant the  property  she  was  required  to  convey,  and  the 
parties  entered  into  possession  of  their  respective  prop- 
erties. Afterwards,  for  a  valuable  consideration,  Flor- 
ence M.  Harpold  assigned  all  her  interest  in  the  contract 
which  had  not  been  surrendered  up  or  canceled,  but  which 
had,  after  the  passing  of  the  deeds,  been  filed  for  record, 
to  appellee,  who  filed  his  bill,  seeking  a  specific  perform- 


Digitized  by 


Google 


228  Harland  v.  Harpold.  [182 IIL 

ance  of  so  much  of  the  contract  as  remained  unperformed 
by  appellant,  by  compelling  him  to  convey  the  remaining* 
four  lots  to  him.  Appellant  filed  a  cross-bill,  asking  to 
have  the  original  contract  delivered  up  and  canceled.  On 
a  hearing  on  original  and  cross-bills,  and  answers  there- 
to, the  prayer  of  the  original  bill  was  granted  and  the 
cross-bill  was  dismissed,  and  this  appeal  is  prosecuted. 

It  was  admitted  on  the  hearing  that  there  was  an  error 
in  the  description  of  the  lots  to  be  conveyed  by  appel- 
lant; also  that  a  modification  was  made  in  the  terms  of 
the  contract,  whereby  a  change  was  made  in  the  terms 
of  certain  mortgages  which  Florence  Harpold  executed 
on  the  lots  conveyed  to  her  by  appellant,  and  it  appeared 
that  thereafter,  and  before  the  hearing,  a  release  had 
been  obtained  of  one  of  the  mortgages,  she  re-conveying 
certain  of  the  lots  so  conveyed  to  her  by  appellant. 

Appellant  contends  that  certain  defects  existed  in  the 
title  to  the  property  which  Florence  Harpold  was  to  con- 
vey to  him,  and  also  there  was  some  defect  in  the  sewer- 
age, and  that  accordingly,  by  mutual  agreement  and  with 
a  full  understanding  between  him  and  her,  the  original 
agreement  was  modified  in  accordance  therewith,  and  in 
consideration  of  the  defects  in  the  title  to  the  property 
to  be  conveyed  to  him  it  was  agreed  that  the  four  lots 
in  question  should  be  left  out  of  the  conveyance  from 
him;  that  the  other  changes  relating  to  the  encumbrances 
were  also  thereupon  made,  and  that  all  these  changes 
were  made  in  pursuance  of  an  amicable  adjustment  of 
the  questions  that  had  arisen  and  as  a  full  execution  of 
the  contract  as  modified  by  mutual  consent.  The  agree- 
ment recites  that  both  parties  have  seen  the  respective 
properties  and  are  satisfied  with  the  same.  Appellee 
contended,  on  the  other  hand,  that  there  was  no  defect 
in  the  title  to  the  property  to  be  conveyed  by  Florence 
Harpold;  that  she  did  all  things  required  of  her  to  be 
don.e  and  performed;  that  she  furnished  an  abstract  with- 
in the  time  limited  by  the  terms  of  the  agreement;  that 
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the  supposed  defect  in  the  title  was  only  as  to  a  building 
line,  and  that  this  was  an  advantage,  rather  than  other- 
wise, to  the  property,  and  that  appellant's  objection  on 
account  thereof,  and  his  refusal  to  convey  the  four  lots  in 
question,  were  because  he  thought  he  was  being  worsted 
in  the  trade,  and  that  neither  Florence  Harpold,  nor  any 
one  for  her,  ever  consented  or  agreed  to  accept  less  prop- 
erty than  that  called  for  in  the  agreement,  and  always 
insisted  that  she  would  hold  appellant  to  his  agreement 
and  to  the  conveyance  of  the  four  lots. 

On  the  trial  all  witnesses  were  examined  in  open  court 
before  the  chancellor,  and  the  decree* finds  that  the  court 
has  jurisdiction  of  the  parties  and  the  subject  matter; 
that  the  equities  are  with  the  complainant;  that  the  ma- 
terial averments  of  the  bill  are  true;  that  the  material 
averments  of  defendant's  answer,  except  those  concurring 
with  the  averments  of  the  bill,  are  not  true;  that  on  the 
16th  of  October,  1896,  appellant,  Edward  Harland,  and 
Florence  M.  Harpold  entered  into  a  contract  set  out  in 
bill;  that  instead  of  using  language  appearing  in  said  con- 
tract, describing  said  lots  to  be  conveyed  by  appellant, 
the  following  language  was  intended  to  be  employed: 
"Lots  11, 12,  13,  14,  15,  16,  17, 18,  24,  25,  26,  27,  28  and  29, 
all  in  Harland's  subdivision  of  the  west  half  of  bl»ck  32, 
in  canal  trustees'  subdivision  of  the  east  half  of  section 
81,  township  39,  north,  range  14,  east  of  the  third  prin- 
cipal meridian;"  that  prior  to  the  beginning  of  this  suit 
appellant  had  conveyed  to  Florence  M.  Harpold  all  the 
property  in  said  contract  described,  except  lots  17,  18, 
28  and  29,  etc. ;  that  Florence  M.  Harpold  sold  and  as- 
signed to  appellee  her  right  in  and  to  said  four  lots  and 
in  and  to  said  contract,  and  by  proper  deeds  had  con- 
veyed same  and  all  her  right  therein  to  appellee;  that 
said  four  lots  described  were  of  the  value  of  $3000;  that 
Florence  M.  Harpold  performed  all  the  stipulations  in 
said  contract  on  her  part;  that  she  delivered  to  Harland 
proper  abstracts  of  title  to  the  property  agreed  by  her 
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to  be  conveyed,  with  deeds  of  conveyance  from  the  owner 
thereof,  and  delivered  possession  to  appellant;  that  ap- 
pellant has  refused  and  still  refuses  to  convey  to  appel- 
lee, or  to  Florence  M.  Harpold,  said  four  lots,  to- wit,  17, 
18,  28  and  29,  etc. ;  that  by  mutual  consent  of  the  parties 
the  $2000  which  in  said  contract  Florence  M.  Harpold 
was  to  borrow  on  lots  24,  26  and  27  was  borrowed  on  the 
following:  24,  25,  26  and  27,  and  by  mutual  consent  said 
Florence  M.  Harpold,  instead  of  executing  to  appellant 
two  mortgages  of  $1000  each  on  lots  24,  26  and  27,  and 
one  on  lots  25,  28  and  29,  did  execute  one  note  for  $2000 
to  appellee,  dated  becember  15, 1896,  due  one  year  there- 
after, which  said  last  named  note  for  $2000  was  secured 
by  mortgage  on  lots  24,  25,  26  and  27,  and  said  note  was 
on  December  13,  1897,  canceled  by  conveyance  by  said 
Florence  M.  Harpold  of  the  property  described  in  said 
mortgage,  in  consideration  of  the  cancellation  and  satis- 
faction of  said  mortgage,  at  the  request  of  said  defend- 
ant, said  note  and  mortgage  were  by  said  defendant  duly 
canceled  and  satisfied. 

It  was  ordered,  adjudged  and  decreed  that  the  con- 
tract in  the  bill  between  Florence  M.  Harpold  and  ap- 
pellant be  reformed  by  striking  out  the  following  words: 
Lots  11,  12,  13,  14,  15,  16,  17  and  18,  in  block  32,  in  Har- 
land's  subdivision,  etc. ;  also  lots  24,  25,  26,  27,  28  and  29, 
in  the  same  block  above  described,  where  they  occur  in 
said  contract,  and  insert  the  following  words:  Lots  11, 
12, 13, 14, 15, 16, 17, 18;  also^lots  24,  25,  26,  27,  28  and  29,  all 
in  Harland 's  subdivision  of  the  west  half  of  block  32,  in 
canal  trustees'  subdivision,  etc.,  which  said  last  named 
words  were  intended  by  the  parties  to  be  inserted  in  said 
contract,  and  that  said  contract  as  reformed  by  the  de- 
cree be  specifically  performed;  that  within  twenty  days 
from  the  entry  of  this  decree  appellant  shall,  by  a  good 
and  suflacient  deed  of  general  warranty,  convey^  to  appel- 
lee, Harry  W.  Harpold,  the  following  described  real  es- 
tate: Lots  17, 18, 28  and  29,  all  in  Harland's  subdivision  of 
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the  west  half  of  block  32,  in  canal  trustees'  subdivision, 
etc. ;  that  in  the  event  appellant  shall  not,  within  ten 
days  from  the  entry  of  this  dejcree,  execute  his  deed  con- 
veying said  four  lots,  then  George  Mills  Rogers,  master 
in  chancery,  is  authorized,  on  the  application  of  appellee, 
to  execute  to  appellee  a  deed  conveying  said  four  lots; 
that  the  said  four  lots,  when  so  conveyed  to  appellee, 
together  with  the  remaining  property  in  said  contract 
described  as  property  to  be  conveyed  by  appellant,  are 
conveyed  to  appellee  in  exchange  for  the  following  de- 
scribed realty:  Lot  30,  in  King  &  Rumsey's  subdivision 
of  Woodlawn  Ridge,  section  23,  township  38,  north,  range 
14,  east  of  the  third  principal  meridian;  that  appellee 
shall  have  liberty  to  apply  to  the  court  for  further  orders 
in  execution  of  this  decree;  that  appellee  recover  of  ap- 
pellant costs  in  this  suit  to  be  taxed,  and  that  appellant 
be  dismissed  for  want  of  equity. 

We  have  carefully  examined  not  only  the  abstract  but 
the  record,  and  we  find  it  clear  the  evidence  supports 
the  findings  of  the  court. 

Appellant  contends  that  the  delivery  and  acceptance 
of  the  deeds  extinguished  the  prior  executory  agreement; 
that  by  the  acceptance  of  the  deeds  and  the  execution  of 
the  mortgages  the  written  contract*  was  thereby  extin- 
guished and  is  merged  in  the  deeds.  There  is  no  doubt 
that  this  is  ordinarily  so;  still,  it  is  wholly  a  question  of 
intention.  The  evidence  is  cumulative  and  convincing 
that,  however  appellant  may  have  intended  the  transac- 
tion, Florence  M.  Harpold  or  her  agent  never  consented 
or  did  anything  by  which  appellant  was  given  to  under- 
stand that  she  released  him  from  the  entire  obligation 
of  his  contract,  unless,  indeed,  it  might  be  said  that  the 
giving  and  accepting  of  the  deeds  in  question  might  be 
so  construed.  It  is  a  significant  fact  that  at  the  time 
the  deeds  passed,  the  original  contract  was  not  delivered 
up  and  canceled.  The  appellant  received  all  that  his  con- 
tract called  for,  and  appellee  showing  that  the  contract 
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had  been  performed  on  his  part,  the  burden  of  proof  was 
on  appellant  to  show  some  sufficient  equitable  grounds 
why  he  should  not  be  required  to  perform  his  part  of  the 
undertaking",  of  that  the  agreement  had  in  fact  been  can- 
celed, abrogated  or  annulled.  A  careful  examination  of 
the  record  fails  to  show  that  he  has  done  so. 
The  decree  of  the  circuit  court  is  affirmed. 

.     Decree  afflrmed. 


The  City  op  Spring  Valley 


182 282 
100a  ^300 
182  282 
206  «446 


Thomas  Gavin. 

Opinion  filed  October  19 ,  1899. 

1.  Negligence— s^rccf  in  constant  use  may  be  presumed  to  be  safe  for 
travel.  One  travelings  upon  a  street  in  constant  use  by  the  public 
has  the  right  to  presume,  and  to  act  upon  the  presumption  in  the 
absence  of  knowledge  of  its  dangerous  condition,  that  it  is  reason- 
ably safe  for  ordinary  travel  throughout  its  width. 

2.  Same — no  more  than  ordinary  care  to  avoid  a^xident  is  necessary  on 
part  of  plaintiff.  An  instruction  for  the  defendant,  in  an  action  for 
negligence,  is  faulty  which  states  that  under  the  specified  circum- 
stances the  plaintiff  was  required  to  use  "more  than  ordinary  care" 
to  avoid  accident,  since  ordinary  care  commensurate  with  the  dan- 
ger is  all  that  the  law  requires, 

3.  Instructions — when  an  instruction  a>8to  disregarding  testimony  is 
properly  refused.  An  instruction  that  the  jury  may  disregard  the 
entire  uncorroborated  testimony  of  a  specified  witness  if  they  be- 
lieve he  has  willfully  sworn  falsely  is  properly  refused,  when  cov- 
ered by  an  instruction  given  in  almost  identical  language,  except 
that  it  applies  to  all  the  witnesses  in  the  case. 

4.  Trial — right  of  counsel  to  continue  cross-eocamination  to  entrap  wit^ 
ness.  The  right  of  counsel  to  continue  a  cross-examination  without 
definite  purpose  except  to  entrap  a  witness,  if  possible,  rests  largely 
within  the  discretion  of  the  court. 

City  of  Spring  Valley  v.  Oavin,  81  111.  App.  456,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Bureau  county;  the  Hon.  H.  M.  Trimble,  Judge, 
presiding. 


Digitized  by 


Google 


Oct.  '9JJ       City  op  Spring  Valley  v.  Gavin.  233 

This  was  an  action  on  the  case  by  appellee,  to  recover 
for  damages  alleg'ed  to  have  been  received  by  him  on  the 
night  of  September  25,  1897,  through  the  negligence  of 
appellant  in  leaving  open  and  unprotected  a  ditch  in  one 
of  its  streets,  some  five  feet  deep  and  three  feet  wide. 
The  ditch  had  been  dug  by  appellant  for  the  purpose  of 
laying  down  its  water  mains,  and  on  the  first  night  after 
it  was  open  a  light  had  been  placed  at  the  end  as  a 
danger  signal  to  the  public,  but  on  the  .night  in  question 
there  was  no  signal  hung  out  whatever.  Appellee  alleges 
that  while  passing  along  the  street  in  a  buggy,  at  the 
time  and  place  in  question,  with  one  James  Dunn,  in  the 
exercise  of  all  due  care  and  caution  for  his  own  safety, 
the  horse  attached  to  the  buggy  fell  into  the  ditch  and 
appellee  and  his  companion  were  thrown  into  the  said 
ditch;  that  appellee,  by  reason  of  said  fall,  received  seri- 
ous injuries  to  his  sides,  back  and  spine,  which  are  per- 
manent in  their  nature.  The  jury  found  for  appellee  and 
assessed  his  damages  at  $1500,  and  judgment  was  en- 
tered for  that  amount,  and  it  has  been  affirmed  by  the 
Appellate  Court. 

Charles  W.  Kn app,  City  Attorney,  Alfred  R.  Green- 
wood, and  J.  L.  Murphy,  for  appellant. 

Has^ins,  Panneck  &  Haskins,  for  appellee. 

Per  Curiam:  In  deciding  the  case  the  Appellate  Court 
said: 

"Instruction  No.  22  given  for  appellee  is  said  to  be 
erroneous,  because  it  states  the  law  to  be,  that  persons 
traveling  upon  the  streets  of  a  city  which  are  in  constant 
use  by  the  public  have  the  right  to  presume,  and  to  act 
upon  the  presumption,  that  such  streets  are  reasonably 
safe  for  ordinary  travel  throughout  their  entire  width. 
In  the  case  of  City  of  East  Dubuque  v.  Burhyte^  173  111.  553, 
where  a  similar  instruction  was  under  consideration,  the 
following  language  is  used:  *The  substance  of  this  charge 
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to  the  jury  was,  that  if  they  believed,  from  the  evi- 
dence, that  plaintiff  went  upon  the  sidewalk  in  question 
and  traveled  over  the  same,  and  was  exercising^  ordinary 
care  for  her  own  safety  in  so  doing,  she  had  a  right  to 
presume  that  said  sidewalk  was  reasonably  safe.  We 
find  no  evidence  in  the  record  that  plaintiff  knew,  or  had 
reason  to  believe,  that  the  walk  was'  unsafe  or  danger- 
ous. Under  such  circumstances,  in  the  absence  of  all 
knowledge  on  her  part  that  the  walkwas  defective,  we 
cannot  say  the  charge  to  the  jury  was  erroneous.  Had 
the  evidence  shown  that  the  plaintiff,  when  she  went  up- 
on the  walk,  knew  its  defects  and  dangerous  condition, 
a  different  question  would  be  presented.'  What  is  said 
in  the  above  case  applies  with  equal  force  to  the  case 
under  consideration.  Had  there  been  any  evidence  to 
show  that  appellee  was  aware  of  the  condition  of  the 
street  the  instruction  would  have  been  improper,  but  we 
have  not  been  able  to  discover  such  evidence  in  this  rec- 
ord, and  therefore,  under  the  rule  above  announced,  the 
instruction  was  not  erroneous. 

.  "The  refusal  of  the  trial  court  to  give  instructions  3 
and  14  offered  by  appellant  is  also  assigned  as  error. 
Instruction  No.  3  is  as  follows: 

"  *If  the  jury  believe,  from  the  evidence,  that  the  place 
where  the  accident  in  question  occurred  was  necessarily 
more  dangerous,  under  all  the  circumstances  of  the  case, 
as  shown  by  the  evidence,  than  the  ordinary  streets  and 
sidewalks,  and  that  by  the  exercise  of  ordinary  care  and 
prudence  this  condition  of  things  could  have  been  known 
by  the  plaintiff,  or  was  known  to  him,  then  the  plaintiff 
was  required  to  use  more  than  ordinary  care  and  cau- 
tion to  avoid  the  accident,  and  if  he  failed  to  do  so,  and 
thereby  contributed  to  the  injury,  he  cannot  recover  in 
this  suit,  and  your  verdict  should  be  for  the  defendant.  * 
**This  instruction  is  faulty,  in  that  it  tells  the  jury 'that 
under  certain  circumstances  appellee  was  required  to  use 
more  than  ordinary  care  and  caution.     This  is  not  the 
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law.  It  is  true  that  the  care  required  of  a  person  under 
circumstances  where  great  danger  exists,  is,  if  the  same  is 
known  to  him  or  could  become  known  by  the  exercise  of 
ordinary  care  and  prudence,  greater  than  that  required 
where  the  danger  is  very  slight.  But  in  either  case,  the 
care  required  of  him  is  only  the  ordinary  care  to  avoid 
danger  commensurate  with  the  peril  to  which  be  is  ex- 
posed. The  law  is  well  settled  in  this  State,  that  where 
an  injury  is  not  willful  a  party  cannot  recover  for  the  in- 
jury received,  unless  it  appears,  from  the  evidence,  that 
he  exercised  ordinary  care.  But  in  no  event  is  Ije  required 
to  use  more  than  ordinary  care  and  caution  to  avoid 
accident.  The  instruction  was  therefore  incorrect  and 
properly  refused. 

"Instruction  No.  14  would  have  told  the  jury,  if  given, 
that  if  they  believed,  from  the  evidence,  that  the  appel- 
lee, Thomas  Gavin,  had  willfully  sworn  falsely,  on  the 
trial,  as  to  any  matter  or  thing  material  to  the  issues  in 
the  case,  then  they  were  at  liberty  to  disregard  his  entire 
testimony,  except  in  so^far  as  it  had  been  corroborated 
by  other  credible  evidence  or  by  facts  and  circumstances 
proved  on  the  trial.  There  was  no  error  in  refusing  this 
instruction,  even  if  it  were  in  itself  entirely  free  from 
criticism,  for  the  reason  that  it  was  fully  covered  by 
instruction  No.  5  given  for  appellant,  which  used  the 
identical  language,  except  that  it  was  applied  to  all  the 
witnesses  in  the  case. 

"Appellant  assigned,  by  leave  of  court,  as  an  addi- 
tional error,  that  the  court  erred  in  interrupting  and  in- 
terfering with  the  cross-examinatiop  of  James  Dunn,  the 
companion  of  appellee  at  the  time  of  the  accident,  who 
was  being  examined  at  length  as  to  his  route  to  and  from 
Peru  and  Marquette,  and  the  actions  of  himself  and  ap- 
pellee on  the  day  of  and  prior  to  the  accident.  The -court 
allowed  a  reasonable  examination  on  the  subject,  and 
requested  counsel  for  appellant  to  declare  his  purpose  in 
pursuing  the  investigation  further,  which  counsel  refused 
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to  do.  So  far  as  it  now  appears  from  appellant's  argu- 
ment in  this  court,  the  investigation  was  only  an  ex- 
periment, without  definite  purpose  except  to  entrap  the 
witness,  if  possible.  Proper  practice  requires  that  such 
a  line  of  examination  should  be  rarely,  if  ever,  permitted; 
but  this  matter  is  largely  within  the  discretion  of  the 
court,  and  in  this  case  the  examination  was  very  properly 
limited  on  the  lines  sought  to  be  pursued. 

"While  the  damages  allowed 'in  this  case  are  rather 
large,  yet  it  appears  from  the  evidence  that  the  appellee 
was  at  the  time  of  the  accident  thirty-three  years  of  age, 
and  a  strong,  healthy  man;  that  he  was  confined  to  his 
bed  some  five  weeks  by  reason  of  the  accident;  that  up 
to  the  time  of  the  trial,  which  occurred  about  a  year  later, 
he  had  not  been  able  to  do  work  or  attend  to  his  business, 
and  was  still  suffering  pain  from  the  injury.  There  was 
also  some  evidence  to  the  effect  that  the  injury  would  be 
permanent.  It  is  beyond  question  that  appellee  was  in- 
jured at  the  time  and  place  alleged,  and  it  satisfactorily 
appears  that  he  was  then  and  there  in  the  exercise  of 
ordinary  care  and  prudence.  It  further  appears  that  the 
appellant  had  left  a  dangerous  excavation  in  its  streets 
without  any  protection  or  warning  to  the  public,  and 
that  such  negligence  on  the  part  of  the  appellant  was 
the  cause  of  the  injuries  to  the  appellee.  Under  the  evi- 
dence the  jury  properly  found  a  verdict  for  appellee,  and 
we  cannot  say  that,  under  all  the  circumstances,  they 
were  not  warranted  in  finding  a  verdict  for  the  amount 
named  by  them.  The  judgment  of  the  court  below  will 
therefore  be  affirmed." 

We  concur  in  the  foregoing  views  expressed  by  the 
Appellate  Court,  and  in  the  conclusion  reached  by  it. 
Accordingly,  the  judgment  of  the  Appellate  Court  is  af- 

^^^  •  Judgment  cfffirmed. 


Digitized  by 


c^:  i 


Oct  '59J      Atkins  v.  Lackawanna  Trans.  Co.  237 

'    Prank  Atkins 

V. 

The  Lackawanna  Transportation  Company.' 

Opinibn  filed  October  16,  1899. 

1.  Carriers — owner  of  vessel  owes  reasonable  care  to  person  on  hoard 
mih  his  permission.  The  owner  of  a  vessel  eng'aged  in  carrying- 
merchandise  owes  the  duty  of  exercising^  reasonable  care  for  the 
safety  of  one  coming'  on  board  at  a  stopping*  place,  with  his  knowl- 
edg^e  and  permission,  to  supply  drinking  water  to  laborers  on  the 
boat,  who  hired  him  for  the  purpose. 

2.  Same — when  owner  of  vessel  is  not  liable  for  injuries  to  a  person  on 
board  with  his  permission.  One  on  board  a  vessel,  with  the  owner's 
permission,  to  supply  drinking-  water  to  employees,  who  hired  him 
for  that  purpose,  cannot  hold  the  owner  liable  for  injuries  received 
in  jumping-  to  the  dock  after  the  vessel  had  started,  even  though 
no  warning-  of  its  movement  was  given,  where  such  act  was  volun- 
tarily undertaken,  in  the  belief  that  it  was  safe. 

Atkins  V.  Lackawanna  Transportation  Co.  79  111.  App.  19,  affirmed. 

Writ  op  Error  to  the  Branch  Appellate  Court  for 
the  First  District;— heard  in  that  court  on  writ  of  error 
to  the  Superior  Court  of  Cook  county;  the  Hon.  Arthur 
H.  Chetlain,  Judge,  presiding. 

Church,  McMurdy  &  Sherman,  for  plaintiff  in  error. 

D.  J.  &  D.  J.  Schuyler,  Jr.,  for  defendant  in  error. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

Plaintiff  in  error  sued  defendant  in  error  in  the  supe- 
rior court  of  Cook  county  for  damages  resulting  from  an 
injury  received  by  him  in  jumping  from  one  of  defend- 
ant's boats  to  a  dock,  in  the  city  of  Chicago.  A  demurrer 
was  sustained  to  the  amended  declaration  and  plaintiff 
elected  to  stand  by  it,  whereupon  judgment  was  rendered 
against  him  for  costs.  That  judgment  was  affirmed  in 
the  Appellate  Court  for  the  First  District,  and  plaintiff 
now  prosecutes  this  writ  of  error. 


Digitized  by 


Google 


238  Atkins  v.  Lackawanna  Trans.  Co.        [182  DL 

The  amended  declaration  alleges,  in  substance,  that 
on  the  15th  day  of  June,  1891,  the  defendant,  a  corpora- 
tion, was  a  common  carrier  of  merchandise  on  the  great 
lakes,  operating  a  line  of  steamships  thereon;  that  on 
that  day  one  of  the  steamers,  the  "Florida,"  having  about 
2000  tons  of  coal  aboard,  had  arrived  at  and  was  moored 
to  Hedstrom's  dock,  in  Chicago, — a  wharf  on  the  Chicago 
river, — and  about  twenty  men  were  employed,  at  the  in- 
stance of  defendant,  in  unloading  the  coal;  that  plain- 
tiff, a  resident  of  Chicago  and  a  minor,  (seventeen  years 
of  age,)  was  then  and  there  lawfully  on  this  vessel,  "with 
the  knowledge  and  permission  of  defendant,"  for  the  pur- 
pose of  supplying  the  men  with  drinking  water,  being 
employed  by  them  for  that  purpose;  that  it  was  the 
duty  of  the  defendant  to  give  warning  of  the  removal  of 
the  vessel  from  the  dock,  and  to  provide  and  maintain  a 
means  of  passing  from  the  vessel  for  a  reasonable  time 
after  the  work  of  unloading  was  finished;  that  when  the 
work  of  unloading  was  finished  and  plaintiff  was  then 
and  there  preparing  forthwith  to  leave  the  vessel  by 
means  of  a  gang-plank  provided  and  maintained  by  de- 
fendant, the  defendant,  knowing  the  premises  and  with- 
out notice  to  plaintiff,  and  before  he  had  a  reasonable 
opportunity  to  leave  the  vessel,  wrongfully  and  negli- 
gently withdrew  the  plank,  so  that  plaintiff  had  no  safe 
means  of  leaving  the  vessel,  and  forthwith  began  to  cast 
off  the  ropes  by  which  the  vessel  was  moored  to  the  dock 
and  to  move  the  vessel  away  from  the  dock,  and  plain- 
tiff desiring  to  leave  the  vessel,  "and  being  moved  and 
impelled  by  the  sudden  exigency,"  and  "believing  at  the 
time  that  he  might  safely  do  so,"  jumped  to  the  dock  and 
thereby  sustained  injuries,  etc. 

It  is  contended  by  counsel  for  plaintiff  in  error  that 
the  defendant  in  error  owed  to  him,  while  on  its  vessel, 
the  same  degree  of  care  that  a  carrier  owes  to  passen- 
gers,— that  is,  the  highest  degree  of  care.  Counsel  for 
defendant  in  error,  on  the  other  hand,  contend  that  the 
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plaintiff  was  on  tlie  vessel  as  a  licensee  merely,  and  de- 
fendant in  error  was  liable  only  for  a  failure  to  observe 
ordinary  care  for  his  safety.  The  rule  relied  upon  by 
counsel  for  plaintiff  in  error,  which  seems  to  be  supported 
by  the  general  trend  of  decisions,  is  stated  in  Wood  on 
Railway  Law,  (vol.  3,  Minor's  ed.  1894,  pp.  1627,  1628,)  as 
follows:  "Where  the  company  expressly  or  impliedly 
invites  a  person  on  its  premises,  it  is  liable  to  him  for  in- 
juries resulting  either  from  defective  condition  of  prem- 
ises or  improper  management  of  trains.  *  *  *  Any 
one  who  is  there  on  business  comes  under  the  head  of 
persons  invited  there."  The  law  is  generally  settled  that 
express  messengers  and  mail  clerks  fall  within  the  above 
rule,  as  do  others  who  are  employed  to  go  upon  the  com- 
pany's premises  to  transact  the  business  of  their  em- 
ployer in  connection  with  th^e  carriage  of  merchandise  or 
passengers  and  who  are  not  in  its  employ. 

We  think  the  allegations  of  the  declaration  are  suffi- 
cient to  bring  plaintiff  within  the  rule  thus  announced, 
the  defendant  bearing  such  a  relation  to  him  as  that  it 
was  required  to  exercise  reasonable  care  for  his  safety. 
{Spry  Lumber  Co.  v.  Duggan,  ante^  p.  218.)  Certainly  there 
are  no  grounds  .for  the  contention  that  the  relation  of 
passenger  and  carrier  existed  between  the  parties  so  as 
to  impose  upon  the  defendant  the  highest  degree  of  care. 

On  the  theory  that  the  defendant  was  bound  to  ex- 
ercise ordinary  care  to  prevent  injury  to  the  plaintiff 
there  can  be  no  doubt  that  the  declaration  fails  to  state 
a  case,  and  we  concur  in  the  following  views  and  con- 
clusion expressed  in  the  opinion  of  the  Appellate  Court 
by  HoRTON,  J. : 

"Assume,  as  we  must,  the  correctness  of  every  mate- 
rial allegation  contained  in  the  declaration,  still  no  cause 
of  action  is  shown.  The  declaration  says  that  the  plain- 
tiff, 'believing  at  the  time  that  he  might  safely  do  so,  did 
then  and  there  jump  from  said  vessel  onto  said  dock,  and 
thereby  then  and  there  sustained  severe  bodily  injuries,' 
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This  shows  that  the  plaintiff  had  time  to  consider  the 
situation  and  to  exercise  his  judgment.  He  thought  that 
he  could  jump  to  the  dock  without  injury.  As  the  decla- 
ration says,  he  was  'thereby'  injured, — that  is,  he  was 
injured  by  jumping  from  the  vessel  to  the  dock.  That 
was  a  voluntary  act  on  his  part.  This  injury  was  wholly 
caused  by  his  own  deliberate  act.  He  says  that  he 
thought  he  could  do  it  safely.  The  result  shows  that  he 
erred  in  judgment  or  that  he  was  careless.  In  neither 
case  does  he  establish  any  basis  upon  which  to  hold  the 
defendant  liable  for  the  consequences.  If  the  injury  was 
the  result  of  his  own  carelessness,  of  course  it  will  not 
be  contended  that  defendant  is  liable.  If  it  was  the  re- 
sult of  his  own  voluntary  act,  through  an  error  in  judg- 
ment on  his  part,  then  the  defendant  is  not  liable. 

"To  meet  this  barrier  to  success,  it  is  stated  in  the 
declaration  that  plaintiff,  'being  moved  and  impelled  by 
the  sudden  exigency'  and  believing  that  he  might  safely 
do  so,  jumped  to  the  dock.  The  allegations  of  fact  do 
not  warrant  or  sustain  this  deduction.  As  a  general  rule, 
the  act  which  results  in  personal  injury,  but  which  in  law 
is  justifiable,  is  where  there  is  some  imminent  danger, 
real  or  apparent.  We  are  not  aware  of  any  cases  holding 
that  a  party  may  recover  damaged  for  an  injury  caused 
by  his  own  voluntary  act  when  there  was  no  imminent, 
or  apparently  imminent,  danger,  and  no  specially  excit- 
ing or  exasperating  circumstances.  In  the  case  at  bar 
there  was  no  apparent  or  probable  danger  to  plaintiff  if 
he  had  remained  on  the  vessel.  There  were  no  specially 
exciting  circumstances.  There  was  nothing  which  should 
so  disconcert  him  as  to  prevent  or  control  the  reason- 
able exercise  of  his  judgment.  He  was  not  'impelled'  by 
any  'suddfen  exigency,'  such  as  would  justify  his  jumping 
to  the  wharf,  'believing  at  the  time  that  he  might  safely 
do  so,'  and  then  charging  the  unexpected  and  injiurious 
consequences  to  the  owner  of  the  vessel." 

Judgment  affirmed. 
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The  People  ex  rel.  John  Maloney 

V. 

Robert  Lindblom  et  al. 
Opinion  filed  October  19^  1899—BekeaT%ng  denied  December  6, 1899, 

1.  Certiorari — certification  of  dvil  service  commissioners  cannot  be 
set  aside  by  certiorari,  A  certification  of  a  person  by  the  civil  ser- 
vice commission  cannot  be  set  aside  and  another  person  placed  in 
his  stead  by  the  common  law  writ  of  certiorari, 

2.  Samb — certiorari  does  not  lie  to  determine  correctness  of  civU  service 
commissioners'  selection.  The  correctness  of  a  ruling-  by  a  civil  ser- 
vice commission  that  one  person  is  entitled  to  be  certified  in  pref- 
erence to  another  cannot  be  reviewed  on  certiorari^  even  on  the 
ground  that  the  statute  on  which  such  ruling  is  based  is  unconsti- 
tutional, but  the  inquiry  is  limited  to  determining  whether  the 
commission  had  jurisdiction  and  proceeded  according  to  law. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  Gibbons,  Judge,  presiding. 

This  was  a  petition  for  a  common  law  writ  of  certiorari^ 
brought  in  the  name  of  the  People,  on  the  relation  of  John 
Maloney,  against  Robert  Lindblom,  Edward  Carroll  and 
John  W.  Ludwig,  civil  service  commissioners.  In  the  pe- 
tition it  was  averred  that  the  petitioner  is  a  citizen  of 
the  State  of  Illinois,  a  resident,  property  owner  and  tax- 
payer of  the  city  of  Chicago,  county  of  Cook  and  State 
of  Illinois,  and  a  native  of  the  city  of  Chicago,  in  which 
he  has  lived  continuously  since  his  birth,  forty- three 
years  ago;  that  on  the  29th  day  of  March,  1898,  the  civil 
service  commission  of  the  city  of  Chicago  gave  public 
notice,  pursuant  to  law,  that  on  June  8,  1898,  an  exami- 
nation would  be  held  by  said  commission  for  the  position 
of  superintendent  of  the  meter  department  mechanical, 
the  same  being  a  position  in  the  classified  civil  service 
of  said  city;  that  in  accordance  with  said  notice  the 
petitioner  on  May  11,  1898,  filed  with  the  chief  examiner 
and  secretary  of  said  commission  his  application  for  ex- 
amination for  said  position,  which  was  approved  by  said 
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commission,  and  that  on  due  notice  the  petitioner  was 
afterwards  subjected  to  the  physical,  medical  and  mental 
examination  prescribed  by  the  said  civil  service  commis- 
sion for  the  said  position,  which  he  passed  with  a  general 
average  of  89.48,  and  his  name  was  thereupon  placed  up- 
on the  register  of  eligibles  for  said  position,  at  the  head 
of  the  list;  that  one  Aaron  L.  Brown  was  also  at  the  same 
time  examined  for  said  position,  and  passed  the  exami- 
nation with  a  general  average  of  76.65;  that  one  Richard 
J.  Lavery  also  passed  said  examination  with  a  general 
average  of  76.28,  and  that  said  Brown  and  said  Lavery 
names  were  also  placed  upon  said  list  of  eligibles,  with 
the  aforesaid  averages,  respectively;  that  such  exami- 
nation was  the  first  held  for  said  position  by  said  com- 
mission; that  afterwards,  on  the  4th  day  of  October,  1898, 
it  having  become  necessary  to  fill  said  position  of  super- 
intendent of  meter  department  mechanical,  the  said  com- 
mission did  certify  to  the  commissioner  of  public  works 
of  said  city  the  name  and  address  of  the  said  Aaron  L. 
Brown;  that  the  said  certification  of  Aaron  L.  Brown 
was  made  by  the  commission  under  and  pursuant  to  the 
amendment  to  the  act  to  regulate  the  civil  service  of 
cities,  approved  March  20,  1895,  known  as  section  lOi  of 
the  said  Civil  Service  law.  The  petitioner  avers  that  the 
said  law  is  unconstitutional  and  void,  and  that  the  said 
civil  service  commission  should  have  certified,  pursuant 
to  said  Civil  Service  law  and  rules  thereunder,  the  name 
of  the  said  John  Maloney,  petitioner,  for  the  said  posi- 
tion. The  prayer  of  the  petition  is  that  said  amendment 
to  the  said  law  may  be  declared  unconstitutional  and 
void,  and  that  a  writ  of  certiorari  may  be  issued  to  bring 
up  the  record  of  the  proceedings  before  the  civil  service 
commission,  and  that  the  certification  of  the  said  Aaron 
L.  Brown  may  be  rescinded  and  revoked,  and  that  the 
name  of  the  petitioner,  John  Maloney,  may  be  certified 
by  said  commission  to  the  commissioner  of  public  works 
in  lieu  of  the  name  of  Aaron  L.  Brown. 
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In  return  to  the  writ  served  on  the  civil  service  com- 
missioners they  filed  a  record  of  the  proceeding's  sought 
to  be  reviewed,  from  which  it  appears  that  an  examina- 
tion was  had  for  the  position  of  superintendent  of  meter 
department  mechanical  on  June  1,  1898.  The  record, 
among-  other  things,  shows  the  following: 

^^ Eligible  List,  No.  294. — Superintendent  meter  mech.  dep*t, 
held  June  1, 1898;  posted  September  30,  1898. 

9870— Maloney,  John,  145  N.  Ashland  ave. 89.48 

21190— Brown,  Aaron  L.,  (ex-soldier)  1500  Newport  ave. .  .76.65 
19693— La  very,  Richard  J.,  176  36  th  place 76.28 

"Certificate  of  discharge  of  Aaron  L.  Brown  from  the  mili- 
tary service  of  the  United  States. 

**  To  all  whom  it  may  concern — Know  ye  that  A.  L.  Brown,  a  pri- 
vate of  Capt.  W.  I.  Coles'  company  C,  7l8t  regiment  of  the  N.  Y. 
State  militia,  who  was  enrolled  on  the  twentieth  day  of  April,  one 
thousand  eight  hundred  and  sixty-one,  to  serve ,  is  hereby  dis- 
charged from  the  service  of  the  United  States,  this  eleventh  day 
of  June,  1861,  at  Washington,  by  reason  of  sickness.  (No  objection 
to  his  being  re-enlisted  is  known  to  exist.)  Said  A.  L.  Brown  was 
bom  in  Brooklyn  in  the  State  of  New  York,  is  twenty  years  of  age, 
five  feet  nine  inches  high,  light  complexion,  brown  eyes,  brown 
hair,  and  by  occupation,  when  enrolled,  a  clerk. 

"  'Given  at  Washington  this  11th  day  of  June,  1861. 

*•  *NoTB— This  sentence  will  be  erased  should  there  be  anytbing  In  the  con- 
duct or  physical  condition  of  the  soldier  rendering  him  unfit  for  the  army. 

Henry  P.  Martin, 
U.  Col  Com,  7l8t  Beg,  N.  Y.  S.  M:  "  , 

Upon  which  are  endorsed  the  following  words  and 
figures: 

"I  have  paid  this  day  the  herein  named  A.  L.  Brown  the 
amount  of  pay  and  allowance  due  him  on  his  final  statement. 

Caky  M.  Fry,  Paymaster  U,  S.  A" 

It  further  appears  from  the  record  returned,  that  un- 
der section  10^  of  the  Civil  Service  act  of  1897  the  civil 
service  commissioners  certified  Aaron  L.  Brown  to  H.  O. 
Nourse  and  the  superintendent  of  public  works  for  ap- 
pointment, he  being  entitled  to  preference  as  he  was  an 
ex-soldier  and  had  been  honorably  "discharged  from  the 
service  of  the  United  States.  On  the  hearing  the  court 
quashed  the  writ,  and  the  petitioner  appealed. 
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Peter  J.  Ellert,  and  Thomas  L.  Hartigan,  for  ap- 
pellant. 

John  C.  Black,  for  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

It  will  be  observed  upon  an  examination  of  the  prayer 
of  the  petition  that  the  petitioner  asks  that  the  certifica- 
tion of  Aaron  L.  Brown  may  be  rescinded  and  revoked, 
and  that  the  name  of  the  petitioner,  John  Maloney,  may 
be  certified  by  the  commission  to  the  commissioner  of 
public  works  in  lieu  of  the  name  of  Aaron  L.  Brown.  It 
is  apparent  from  the  prayer  of  the  petitioner  that  the 
scope  and  purpose  of  a  common  law  writ  of  certiorari  are 
misconceived  by  him.  This  is  not  a  proceeding  in  which 
the  certification  of  Brown  by  the  civil  service  commission 
can  be  set  aside  by  the  court,  and  the  petitioner,  John 
Maloney,  placed  in  his  stead,  nor  is  it  a  contest  in  which 
the  right  of  one  of  the  parties  to  the  place  in  question 
may  be  set  aside  and  the  other  sustained.  The  only  office 
of  the  writ  of  certiorari  is  to  bring  before  the  court  the  » 
record  of  the  proceedings  of  the  inferior  tribunal  for  in- 
spection, and  the  only  judgment  to  be  rendered  is  that 
the  writ  be  quashed  or  that  the  record  of  the  proceedings 
be  quashed.  Chicago  and  Bock  Islqnd  Railroad  Co.  v.  Fell^ 
22  111.  333. 

The  petitioner  seems  to  be  laboring  under  another  mis- 
conception in  regard  to  his  rights  and  the  power  of  the 
court  in  a  proceeding  of  this  character.  The  inferior 
tribunal,  where  the  record  is  brought  before  the  court  by 
writ  of  certiorari,  may  have  erred  in  its  rulings  on  ques- 
tions of  law  during  the  progress  of  the  trial,  or  it  may 
have  erred  in  the  application  of  the  law  to  the  facts  in 
reaching  its  final  judgment,  and  yet  those  errors  cannot 
be  reviewed  and  corrected  in  a  proceeding  of  this  char- 
acter. On  a  return  to  a  writ  bringing  the  record  before 
the  court  the  only  proper  inquiry  is  whether  the  inferior 
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tribunal  had  jurisdiction  and  proceeded  legally, — i.  e., 
followed  the  form  of  proceedings  legally  applicable  in 
such  cases, — and  not  whether  it  correctly  decided  the 
questions  arising  upon  the  Admission  or  exclusion  of  evi- 
dence, the  giving  and  refusing  of  instructions,  and  other 
like  questions,  during  the  progress  of  the  trial.  The  rul- 
ings of  a  court  may  be  erroneous  and  yet  it  may  have 
jurisdiction  and  proceed  legally.  {Hamilton  v.  Town  of 
Harwood,  113  HI.  154.)  The  rule  announced  in  the  case 
cited  has  been  fully  sustained  by  other  cases.  [Donahue 
V.  County  of  Will,  100  111.  94;  Scatea  v.  Chicago  and  North- 
western  Railway  Co.  104  id.  93.)  Here  the  jurisdiction  of 
the  civil  service  commission  is  not  disputed,  and  it  is 
apparent  that  the  tribunal  proceeded  according  to  the 
forms  of  law  applicable  in  such  cases. 

But  it  is  said  that  the  civil  service  commission  made 
an  erroneous  decision  in  holding  that  Aaron  L.  Brown, 
who  was  engaged  in  the  military  service  of  the  United 
States  in  1861  and  who  had  been  honorably  discharged, 
was  entitled  to  preference  under  section  10^  of  the  act 
of  1897,  as  the  section  of  the  act  was  unconstitutional. 
It  may  be  true  that  the  civil  service  commission  erred 
in  its  ruling  on  the  hearing,  but  that  is  a  question  which 
cannot  be  inquired  into  by  writ  of  certiorari.  The  civil 
service  commission  had  jurisdiction  and  it  proceeded  ac- 
cording to  the  forms  of  law,  and  if  that  tribunal  made  a 
mistake  in  holding  that  the  act  of  the  legislature  was 
valid,  and  the  facts  presented  brought  Aaron  L.  Brown 
within  the  terms  of  the  act  which  entitled  him  to  a  pref- 
erence over  the  petitioner,  the  ruling  of  the  tribunal  was 
mere  error,  which  cannot  be  reviewed  in  this  proceeding. 

We  think  the  judgment  of  the  court  quashing  the  writ 

was  correct,  and  it  will  be  affirmed. 

Judgment  affirmed. 
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The  West  Chicago  Park  Commissioners 
.  r. 
Metropolitan  West  Side  Elevated  Railroad  Co. 

^246  Opinion  filed  October  IS,  1899—Behearing  denied  December'  7,  1899. 

1.  Appeals  and  errors — when  remarks  of  Judge  cannot  he  assigned 
as  error.  Remarks  made  by  the  judg^e  in  announcing^  his  decision  in 
a  special  assessment  case,  and  which  it  is  urgfed  show  that  he  en- 
tertained erroneous  views  as  to  the  legal  principles  applicable  to 
the  cause,  cannot  be  assigned  as  error  when  written  propositions 
were  not  presented  to  be  held  as  the  law  of  the  case. 

2.  Same — court's  finding  of  fact  on  matter  resting  in  opinion  of  wit- 
nesses not  lighily  disturbed.  The  findings  of  fact  by  the  trial  court 
will  not  be  disturbed,  as  against  the  weight  of  evidence,  when  based 
on  conflicting  testimony  concerning  a  matter  resting  in  the  mere 
opinion  of  the  witnesses. 

3.  PARKS—a  ncto  assessment  cannot  reach  property  which  has  already 
paid  as  much  as  its  benefits.  An  application  for  the  confirmation  of 
a  new  special  assessment  levied  under  section  20  of  the  Park  act 
of  1896,  (Laws  of  1895,  p.  289,)  to  defray  the  cost  of  an  improvement 
a  former  assessment  for  which  has  been  held  void,  is  properly  de- 
nied where  it  appears  that  the  property  has  not  been  benefited  in 
a  greater  amount  than  that  paid  under  the  previous  assessment. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  W.  T.  HODSON,  Judge,  presiding. 

Francis  A.  Riddle,  and  H.  S.  Mecartney,  for  ap- 
pellants. 

Gardner  &  Burns,  (W.  W.  Gurley,  of  counsel,)  for 
appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

This  was  an  application  by  the  appellant  commis- 
sioners for  the  confirmation  of  a  new  special  assessment 
levied  to  defray  the  cost  of  the  improvement  of  Douglas 
boulevard,  in  the  city  of  Chicago,  a  former  assessment 
for  that  purpose  having  been  held  void.  The  improve- 
ment was  completed  under  the  former  assessment,  and 
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this  was  a  proceeding  under  section  20  of  the  act  ap- 
proved June  24,  1895,  (Kurd's  Stat.  1897,  par.  159,  chap. 
105,)  to  levy  and  collect  a  new  assessment  on  the  prop- 
erty benefited.  It  appeared  from  the  assessment  roll 
that  the  sum  of  $7  per  foot  had  been  levied  upon  the 
property  and  collected  under  the  previous  assessment. 
The  legal  objections  were  determined  by  the  court  ad- 
versely to  appellee.  The  objections  that  the  property 
would  not  be  benefited  to  the  amount  newly  assessed 
thereon,  and  that  it  is  assessed  more  than  its  proportion- 
ate share  of  the  cost  of  the  improvement,  were,  by  agree- 
ment of  the  parties,  submitted  to  the  court  for  decision, 
a  jury  being  waived.  No  exception  was  preserved  to  the 
ruling  of  the  court  as  to  the  admissibility  of  evidence. 
No  propositions  were  submitted  to  be  held  as  the  law  in 
the  case. 

Three  witnesses  were  sworn  on  behalf  of  the  objector 
on  the  question  of  benefits,  all  of  whom  testified  that, 
considering  the  use  to  which  the  lots  were  devoted,  the 
property  was  not  benefited  by  the  improvement.  Two  of 
them  testified  that,  considering  every  purpose  to  which 
the  property  might  be  devoted,  it  was  not  benefited  more 
than  $6  or  $7  per  front  foot, — the  sum  that  had  already 
been  paid  under  the  former  assessment.  Two  witnesses 
produced  by  appellants  testified  on  the  question  of  bene- 
fits. One  of  them  expressed  the  opinion  the  property  had 
been  benefited  to  the  amount  of  ^5  a  front  foot,  and  the 
other  that  the  value  of  the  property  had  been  increased 
by  the  improvement  to  the  amount  of  $40  to  $50  per  front 
foot.  The  court  found  for  the  objector.  In  announcing 
this  conclusion  the  court  expressed,  orally,  opinions  up- 
on questions  of  law  and  fact  involved.  Counsel  for  the 
appellants  argue  it  appears  from  such  expressions  the 
court  entertained  erroneous  views  as  to  legal  principles 
applicable  to  the  cause,  and  upon  such  insistence  urge 
a  reversal  of  the  judgment.  If  counsel  feared  the  court 
entertained  erroneous  views  as  to  legal  principles  in- 
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volved,  written  propositions  should  have  been  presented 
to  be  held  as  the  law  of  the  case,  as  is  provided  by  para- 
graph 42  of  the  Practice  act.  The  rulings  of  the  court 
on  such  propositions  could  have  been  preserved  for  re- 
view in  this  court,  but  an  assignment  as  for  error  cannot 
be  based  on  the  remarks  made  by  the  judge  in  announc- 
ing his  decision.  (Fitch  v.  Johnson,  104  111.  Ill;  Chicago^ 
Burlington  and  Quincy  Railroad  Go.  v.  City  of  Ottawa,  165  id. 
207.)  In  the  absence  of  rulings  on  such  propositions  we 
are  to  assume  the  court  entertained  correct  views  as  to 
the  law. 

The  only  question  open  for  our  consideration  is  whether 
the  judgment  is  so  manifestly  against  the  weight  of  the 
evidence  that  we  should  hold  the  court  erred  in  its  find- 
ings of  fact.  Two  witnesses  were  of  opinion  the  prop- 
erty had  not  been  benefited  more  than  $6  or  $7  per  front 
foot  and  two  others  thought  the  benefits  had  been  greater. 
The  trial  court  saw  the  witnesses  and  heard  them  testify. 
The  inquiry  was  as  to  a  matter  resting  in  the  mere  opin- 
ions of  witnesses.  The  appearance  of  the  witnesses,  their 
manner  and  deportment  and  their  apparent  intelligence, 
capacity  and  judgment,  were  important  factors  in  weigh- 
ing their  evidence  and  giving  value  to  the  opinions  ex- 
pressed by  them,  respectively.  There  is  no  reason  we 
should  declare  the  trial  judge  should  have  accepted  the 
testimony  of  any  of  these  witnesses  in  preference  to  that 
of  any  other  of  them. 

Section  21  of  the  act  approved  June  24,  1895,  under 
which  the  proceeding  is  maintained,  provides  it  shall  be 
the  duty  of  the  commissioners  to  credit  on  the  new  as- 
sessment roll  the  payments  that  had  been  made  under 
the  previous  assessment.  It  appeared  from  the  assess- 
ment roll  filed  herein  that  about  $7  per  front  foot  had 
been  paid  under  the  former  assessment  proceeding  for 
benefits  accruing  from  this  improvement.  The  conclu- 
sion reached  by  the  trial  court  is  consistent  with  the 
view  it  appeared  from  the  evidence  the  property  had  not 
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been  benefited  more  than  the  amount  that  had  already 
been  collected  from  it.  That  being*  true,  the  application 
for  the  assessment  of  an  additional  sum  was  properly 
denied. 

The  judgment  is  affirmed.  judgment  affirmed. 


Daniel  W.  Mills  et  al. 

V. 

The  City  op  Chicago. 

Opinion  filed  October  19, 1899. 


This  case  is  controlled  by  the  decision  in  Holden  y.City  of  Chicago^ 
172  m.  263. 

Writ  op  Error  to  the  County  Court  of  Cook  county; 
the  Hon.  Colostin  D.  Myers,  Judge,  presiding. 

George  W.  Wilbur,  for  plaintiffs  in  error. 

Charles  S.Thornton,  Corporation  Counsel,  and  John 
A.  May,  for  defendant  in  error. 

Per  Curiam:  This  is  a  writ  of  error  to  reverse  a  judg- 
ment of  the  county  court  of  Cook  county,  confirming  a 
special  assessment.  The- ordinance  providing  for  the  im- 
provement fails  to  state  the  heig'ht  of  the  curb  required 
to  be  constructed  on  each  side  of  the  street,  and,  on  ac- 
count of  this  defect,  it  is  claimed  that  the  ordinance  is 
invalid.  The  ordinance  involved,  as  respects  the  height 
of  the  curb,  is  substantially  like  the  ordinance  which  was 
held  to  be  invalid  in  Holden  v.  City  of  Chicago,  172  111.  263,  and 
the  decision  in  that  case  controls  the  decision  of  this  case. 

Accordingly,  as  to  the  property  set  out  and  described 
in  the  assig'nment  of  errors  in  the  record,  the  judgment 
of  confirmation  is  reversed  and  the  cause  is  remanded  to 
the  county  court.  R^ersed  and  remanded. 
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Thomas  P.  Parrell  et  al 

182  850  ^• 

ig  SJ  The  West  Chicago  Park  Commissioners. 

Opinion  jUed  October  IS,  1899—Eehearing  denied  Decembei*  7, 1899. 

1.  Appeals  and  errors— tc/ien  appeal  will  not  be  dismissed,  A  mo- 
tion to  dismiss  an  appeal  on  account  of  the  Insufficiency  of  the 
appeal  bond  will  be  denied  when  not  made  until  after  the  parties 
have  submitted  their  controversy  to  the  court,  there  being  no  mo- 
tion to  set  aside  the  order  under  which  the  case  was  taken. 

2.  Evidence— Mj/ien  the  contents  of  property  owners'  petition  mnnot  be 
shown  by  parol.  Oral  testimony  as  to  the  contents  of  the  petition 
of  the  property  owners  consenting  to  a  public  improvement  is  in- 
admissible in  a  proceeding  to  confirm  a  special  assessment,  when 
the  absence  of  the  petition  itself  is  not  accounted  for. 

3.  Same — cost  of  portion  of  improvement  abutting  on  particular  prop- 
erty cannot  be  shown  at  confirmation.  In  a  proceeding  to  confirm  a 
special  assessment  testimony  showing  the  cost  of  that  portion  of 
the  improvement  upon  which  the  property  of  some  of  the  objectors 
abutted  is  inadmissible,  since  the  different  pieces  of  property  must 
share  proportionately  the  cost  of  the  improvement  as  a  whole. 

4.  Special  assessments— owe  cannot  urge  objections  in  no  way 
pr^udicial  to  him.  An  objection  to  the  validity  of  a  special  assess- 
ment that  the  original  ordinance  limited  the  assessment  to  contig- 
uous property  while  the  new  ordinance  provides  for  an  assessment 
upon  all  property  benefited,  cannot  be  raised  by  the  owner  of  land 
contiguous  to  the  Improvement,  since  he  is  not  prejudiced  thereby. 

5.  Same — whaJ>  not  a  premature  adoption  of  ordinance  for  second  as- 
sessment A  new  ordinance  levying  an  assessment  for  a  public  im- 
provement completed  under  a  prior  ordinance  declared  void  on 
appeal  is  not  prematurely  adopted,  although  after  its  passage  and 
pending  confirmation  proceedings  parties  to  the  original  proceed- 
ing, which  had  been  stricken  from  the  docket  of  the  county  court, 
caused  it  to  be  reinstated  for  the  purpose  of  filing  the  remanding 
orders  of  the  Supreme  Court  therein. 

6.  Same — when  new  trial  will  not  be  granted  for  newly  discovered  evi- 
dence. A  new  trial  will  not  be  granted  on  the  ground  of  newly  dis- 
covered evidence  in  a  proceeding  to  confirm  a  special  assessment, 
where  the  testimony  relied  on  is  contained  in  the  ordinance,  plans, 
specifications  and  estimates,  and  the  alleged  changes  in  the  man- 
ner of  the  construction  of  the  improvement  were  apparent  and 
might  have  been  known  by  the  exercise  of  slight  diligence. 

7.  The  other  objections  raised  by  appellants  are  discussed  and 
determined  in  Cummings  v.  West  Chicago  Park  Comrs.  181  111.  136. 
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Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  W.  T.  HoDSON,  Judge,  presiding. 

George  W.  Wilbur,  for  appellants. 

Francis  A.  Riddle,  and  H.  S.  Mecartney,  for  ap- 
pellees. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

In  Culver  v.  People  «c  rel.  161  111.  89,  the  ordinance  of 
the  corporate  authorities  of  the  town  of  West  Chicago 
providing  for  the  improvement  of  Douglas  boulevard, 
adopted  March  28,  1893,  at  the  request  of  the  West  Chi- 
cago Park  Commissioners,  was  declared  to  be  void.  The 
improvement  contemplated  by  said  void  ordinance  having 
been  completed  by  the  commissioners  thereunder,  said 
commissioners,  on  the  fourteenth  day  of  July,  1896,  in 
pursuance  of  the  provisions  of  section  20  of  the  act  in 
force  July  1,  1895,  entitled  "An  act  to  enable  park  au- 
thorities to  make  local  improvements,"  etc.,  adopted  an 
ordinance  providing  that  the  cost  of  making  the  said 
improvement  should  be  paid  for  by  special  assessments 
upon  the  property  benefited  thereby.  This  is  an  appeal 
from  a  judgment  of  the  county  court  confirming  a  special 
assessment  under  the  said  ordinance  upon  certain  prop- 
erty of  the  appellants. 

The  appellants,  who  are  very  numerous,  appeared  and 
complied  with  all  the  rules  of  this  court,  and  the  cause 
being  ready  for  decision  on  their  part,  it  was  submitted 
and  taken  by  the  court  for  determination,  after  which  a 
motion  was  made  by  appellees  to  dismiss  the  appeal  as  to 
all  of  the  appellants  except  Michael  Kelter,  on  account  of 
the  insuflSciency  of  the  appeal  bond.  Upon  the  rendition 
of  the  judgment  in  the  county  court  an  appeal  was  al- 
lowed to  the  appellants,  severally,  on  filing  a  bond  in  the 
sum  of  $250,  with  surety  to  be  approved  by  the  clerk  of 
the  circuit  court .  A  bond  was  given  by  Michael  Kelter 
alone,  as  principal,  and  Judson  D.  Sherman  as  surety. 
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It  purports  to  be  in  behalf  of  all  the  other  appellants  as 
well  as  Kelter,  and  the  condition  is  for  the  prosecution 
of  the  appeal  by  each  of  the  appellants,  and  it  was  ap- 
proved in  accordance  with  the  order  allowing-  the  appeal. 
The  bond  was  insufficient,  and  if  objection  had  been  made 
in  apt  time  a  rule  would  have  been  entered  requiring"  a 
good  bond,  but  the  appeal  could  not  have  been  dismissed 
without  an  opportunity  to  file  such  bond.  Section  69  of 
the  Practice  act  forbids  the  dismissal  of  an  appeal  by 
reason  of  any  informality  or  insufficiency  of  the  appeal 
bond,  if  the  party  taking  the  appeal  shall,  within  a  rea- 
sonable time  to  be  fixed  by  the  court,  file  a  good  and 
sufficient  bond  to  be  approved  by  the  court.  When  the 
motion  was  made  the  appellants  had  submitted  their 
controversy  to  the  court,  and  it  could  not  be  entertained 
without  setting  aside  the  order  by  which  the  case  was 
taken.  There  was  no  motion  to  set  aside  that  order,  and 
the  motion  to  dismiss  must  be  denied. 

The  contention  of  appellants  that  no  proof  was  made 
as  to  the  cost  of  the  entire  improvement  is  not  tenable. 
We  find  the  assessment  roll  was  introduced  in  evidence 
and  that  the  total  cost  of  the  improvement  was  therein 
clearly  shown.  This  disposes  of  a  number  of  alleged 
errors  based  upon  this  contention. 

The  judgment  here  appealed  from  is  the  same  one 
which  was  before  this  court  in  Cummings  v.  West  Chicago 
Park  Comrs.  181  111.  136.  Appellants'  assignment  as  for 
error  that  it  was  not  proven  the  owners  of  a  majority 
of  the  land  fronting  on  the  proposed  improvement  had 
petitioned  or  consented  that  the  improvement  should  be 
'  made  is  the  same  as  was  presented  by  the  appellants  in 
the  Cummings  case.  The  alleged  error  was  found  ground- 
less in  that  case,  and  upon  the  authority  of  that  holding 
the  same  ruling  is  made  in  this.  The  discussion  of  and 
reasoning  upon  the  point  need  not  be  repeated. 

The  court  properly  declined  to  receive  oral  testimony 
as  to  the  contents  of  the  petition  of  the  consenting  prop- 
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erty  holders,  for  the  reason  the  petition  itself  was  the 
better  evidence  and  its  absence  was  not  accounted  for. 

The  validity  of  the  assessment  generally  is  questioned 
because  the  orig-inal  ordinance  limited  the  assessment  to 
contig-uous  property,  while  the  new  ordinance  provides 
for  an  assessment  upon  all  property  benefited.  If  that 
objection  would  be  available  it  would  only  be  to  an  owner 
whose  property  was  not  included  in  the  terms  of  the 
original  ordinance,  and  counsel  has  not  made  it  appear 
that  any  of  the  appellants'  property  is  so  situated.  If 
the  property  of  appellants  is  contiguous  to  the  improve- 
ment they  could  not  be  prejudiced  by  a  new  assessment 
roll  covering  a  larger  district,  by  which  other  property 
owners  are  made  to  contribute  to  the  expense. 

The  opinion  and  judgment  of  this  court  in  the  Culver 
case,  declaring  the  original  ordinance  to  be  void,  were 
rendered  and  entered  in  this  court  on  the  twenty-eighth 
day  of  March,  1896.  The  appellee  commissioners  accepted 
such  decision  and  judgment  as  final,  and  on  the  fourteenth 
day  of  July,  1896,  in  an  ordinance  adopted  on  that  day, 
(being  the  ordinance  here  involved,)  declared  the  provi- 
sions of  the  said  original  ordinance  had  failed  by  reason 
of  such  decision  of  this  court,  and  ordained  that  a  new 
special  assessment  on  property  benefited  should  be  levied 
and  assessed  under  the  provisions  of  said  section  20  of 
the  said  act  in  force  July  1, 1895,  which  provides  for  such 
proceedings  in  the  event  a  prior  ordinance  has  been  de- 
clared void.  Previous  to  the  passage  of  such  last  men- 
tioned ordinance  this  court,  in  certain  writs  of  error 
prosecuted  by  the  appellant  Parrell  and  others  to  obtain 
a  reversal  of  the  judgment  of  confirmation  against  them 
imder  the  prior  void  ordinance,  declared  (Farrell  v.  Tovm 
of  West  CJiicago,  162  111.  280,)  such  prior  ordinance  void 
on  the  authority  of  the  Culver  case.  After  the  ordinance 
of  the  appellee  commissioners  here  involved  had  been 
adopted,  and  while  proceedings  were  pending  in  the 
county  court  for  confirmation  of  assessments  under  it, 
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the  plaintiffs  in  error  in  the  Farrell  case  caused  the  origi- 
nal proceeding  under  the  void  ordinance,  which  had  been 
removed  from  the  docket  of  the  county  court,  to  be  re- 
instated in  that  court  for  the  purpose  of  filing  the  re- 
manding orders  of  this  court  in  the  Farrell  case.  It  is  now 
objected  that  the  new  ordinance  to  levy  the  assessment 
here  under  consideration  is  invalid  for  the  reason  it  was 
adopted  before  the  proceedings  under  the  prior  ordinance 
.  had  been  concluded,  and  that  for  the  same  alleged  rea- 
son this  proceeding  under  said  last  ordinance  is  prema- 
ture and  cannot  be  maintained.  The  point  is  not  well 
taken.  Prior  to  the  adoption  of  this  last  ordinance  this 
court  had  declared  the  prior  ordinance  to  be  void,  and 
the  proceedings  thereunder  in  the  county  court  had  been, 
in  some  way  not  fuUy  disclosed  in  the  record,  stricken 
from  the  docket  of  the  county  court.  Such  action  was 
proper  to  have  been  taken  as  a  consequence  of  the  deci- 
sion in  the  Culver  case,  and  it  is  to  be  presumed  the  pro- 
ceeding was  so  disposed  of  by  the  county  court.  The 
appellee  commissioners  properly  accepted  the  decision 
in  the  Culver  case  and  the  striking  of  the  proceeding  from 
the  docket  of  the  county  court  as  final,  and  were  fully 
warranted  in  taking  steps,  under  the  statute,  to  recover 
the  cost  of  making  the  improvement  from  the  property 
which  had  been  benefited  thereby.  This  latter  ordinance 
and  the  proceedings  thereunder  were  in  no  way  violative 
of  the  orders  of  this  court  that  the  writ  of  error  in  the 
Farrell  case  should  operate  as  a  supersedeas.  On  the  con- 
trary, the  action  of  the  commissioners  in  abandoning  the 
old  ordinance  and  the  proceedings  thereunder  was  in  obe- 
dience to  the  supersedeas  orders  of  this  court  that  they 
should  not  proceed  further  under  the  prior  ordinance. 

The  trial  court  properly  excluded  testimony  tendered 
by  appellants  for  the  purpose  of  showing  the  cost  of  that 
portion  of  the  improvement  upon  which  the  property  of 
appellants,  or  some  of  them,  abutted.  The  proportionate 
share  of  the  cost  of  the  improvement  to  be  paid  by  the 
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different  pieces  of  property  is  the  proportionate  share 
of  the  cost  of  the  improvement  as  a  whole.  The  cost  of 
that  portion  of  the  improvement  which  adjoins  the  prop- 
erty to  be  assessed  has  no  tendency  to  show  the  propor- 
tionate part  of  the  cost  of  the  whole  improvement  to  be 
borne  by  such  property.  Other  objections  of  the  appel- 
lants, equally  untenable,  were  presented  by  the  appel- 
lants in  the  Cummings  case,  supra,  and  are  discussed  in 
the  opinion  in  that  case. 

The  grounds  of  the  objections  to  the  action  of  the 
court  in  passing  upon  instructions  to  be  given  the  jury 
are  disposed  of  by  what  has  been  said  hereinbefore  in 
the  discussion  of  other  alleged  errors. 

The  afSdavits  as  to  newly  discovered  evidence,  filed  in 
support  of  a  motion  presented  by  appellants  to  set  aside 
the  order  overruling  their  motion  for  new  trial,  were  in- 
sufficient to  entitle  the  appellants  to  a  favorable  decision 
on  the  motion.  The  testimony  relied  on  as  newly  discov- 
ered, so  far  as  it  is  in  any  way  important,  was  contained  in 
the  ordinance,  plans,  specifications  and  estimates,  which 
were,  of  course,  open  to  the  inspection  of  appellants, — 
indeed,  compose  a  part  of  the  record  in  the  cause, — and 
could  have  been  known  at  the  time  of  the  trial  by  the 
exercise  of  the  requisite  diligence.  The  alleged  changes 
in  the  manner  of  the  construction  of  the  improvement, 
referred  to  in  said  affidavits,  so  far  as  at  all  material, 
were  such,  only,  as  were  apparent  to  observation,  and 
by  the  exercise  of  even  slight  diligence  would  have  come 
to  the  knowledge  of  every  one  interested,  as  were  the 
appellants,  in  considering  whether  the  improvement  had 
been  completed  as  contemplated  by  the  ordinance.  Dyk 
V.  DeYoung,  133  111.  82;  Plumb  v.  Campbell,  129  id.  101. 

The  judgment  is  affirmed.  judgment  affirmed. 
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Kingman  &  Co. 

V. 

George  G.  Mowry  et  al. 
Opinion  filed  October  IS^  1899—Behmring  denied  December  6^  1899. 

1,  Pleading — averments  of  answer  not  challenged  by  replication  are 
admitted.  In  a  cause  submitted  to  the  court  for  decision  upon  bill 
and  answer,  the  averments  of  the  answer  must  be  accepted  as  true 
when  not  challenged  by  replication. 

2.  Fraud — conveyance  may  be  fraudulent  in  law,  regardless  of  debtor's 
motives,  A  conveyance  of  property  by  a  debtor  in  good  faith  and 
without  intent  to  defraud  is  fraudulent  in  law,  without  regard  to 
the  motives  which  prompted  it,  when  its  legal  effect  is  to  work  a 
fraud  on  the  rights  of  a  creditor. 

8.  SAWBi—wken  transfer  of  property  to  corporation  formed  by  debtor 
is  not  fraudulent.  The  formation  of  a  corporation  by  a  debtor  who 
transfers  all  his  property  to  it  in  good  faith,  after  notice  to  his 
creditors  and  with  the  approval  of  most  of  them,  as  being  the  most 
desirable  method  of  conserving  the  interests  of  all,  is  not  fraudu- 
lent, either  in  fact  or  law,  where  the  debtor  retains  the  open  own- 
ership of  the  stock  interest  based  upon  the  value  of  the  property. 

4.  Same — change  in  form  of  property  by  debtor  is  not  fraudulent  in  law. 
A  mere  change  of  property  by  a  debtor  into  a  stock  interest  in  a 
corporation,  to  which  the  property  is  conveyed,  is  not  fraudulent 
in  law  on  the  ground  that  it  compels  a  creditor  to  levy  upon  and 
sell  the  stock  interest  instead  of  the  property,  upon  which  the 
creditor  had  no  lien. 

5.  Same— a  debtor  may  pledge  stock  of  corporation  formed  by  him,  to 
secure  money  to  pay  debts.  The  act  of  a  debtor  who  pledges  the  stock 
of  a  corporation  formed  by  him,  and  to  which  he  transferred  all 
his  property,  is  not  fraudulent,  where  the  assignment  was  made 
as  security  for  money  loaned  to  him  wherewith  to  discharge  his 
bona  fide  indebtedness. 

Mourry  v.  Kingman  <&  Co.  81  111.  App.  462,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Henry  county;  the  Hon.  P^rank  D.  Ramsay, 
Judge,  presiding". 

The  appellant  company  held  two  judgments  against 
the  appellee  George  G.  Mowry,  on  which  executions  had 
been  returned  nulla  bona.     This  was  a  creditor's  bill  by 
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the  appellant  company  to  set  aside  certain  transactions 
alleged  to  have  been  consummated  in  fraud  of  its  rights, 
as  the  owner  of  those  judgments.  The  allegations  of  the 
bill,  in  substance,  were,  that  the  judgment  debtor,  for 
the  purpose  of  hindering  and  delaying  his  creditors,  had 
transferred  all  of  his  property  to  the  George  G.  Mowry 
Implement  Company,  a  corporation  which  he  had  caused 
to  be  formed  for  that  purpose.  The  prayer  of  the  bill  was, 
the  property  so  conveyed  to  the  corporation  should  be  de- 
creed to  be  subject  to  the  lien  of  appellant's  judgments. 
Appellees  Ainsworth  and  Edward  A.  and  William  Mowry 
were  made  parties  to  the  bill  on  the  alleged  ground  they 
had  fraudulently  colluded  with  the  debtor  in  the  forma- 
tion of  the  corporation  and  the  transfer  of  the  debtor's 
property,  and  claimed  some  interest  therein. 

The  joint  answer  of  the  defendants  admitted  the  alle- 
gations of  the  bill  as  to  the  judgments,  and  alleged  that 
prior  to  the  rendition  thereof  the  judgment  debtor  was 
seriously  embarrassed  financially  and  unable  to  pay  his 
indebtedness,  and  that  he  called  a  meeting  of  his  credit- 
ors on  the  24th  day  of  November,  1896,  of  which  meeting 
he  gave  each  creditor,  including  the  appellant,  written 
notice;  that  at  said  meeting  nearly  all  of  the  creditors, 
including  the  appellant,  were  represented;  that  all  of  the 
property  of  the  debtor,  and  his  indebtedness,  was  fully 
and  truthfully  made  known  to  the  said  creditors  at  said 
meeting  and  the  same  was  verified  by  a  representative 
of  one  of  the  largest  creditors;  that  the  debtor  offered 
to  assign  and  deliver  all  of  his  property,  of  every  nature 
and  kind,  for  the  benefit  of  his  creditors,  without  any 
preferences  whatever,  or  that  he  would  deliver  to  them 
his  notes,  with  appellee  Ainsworth  as  surety,  for  the  sum 
of  thirty-five  per  cent  of  the  face  value  of  their  claims, 
and  that  Ainsworth  would  cash  said  notes  at  ninety- 
five  cents  on  the  dollar,  if  the  creditors,  or  any  of  them, 
preferred;  that  Ainsworth  was  present,  and  stated  to  the 
creditors  that  his  proposition  was  based  upon  th^  uu- 
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derstandingf  the  property  of  the  debtor  should  be  trans- 
ferred to  a  corporation  to  be  formed  for  that  purpose, 
and  the  stock  of  the  corporation  should  be  assigned  to 
him  as  security  for  the  obligations  assumed  and  any  out- 
lays made  by  him  thereunder;  that  the  representatives 
of  the  creditors  then  present,  including  the  representa- 
tive of  the  appellant  company,  were  of  opinion  it  was 
better  for  the  interest  of  the  creditors  the  proposition  to 
pay  thirty-five  cents  on  the  dollar  should  be  accepted, 
and  that  manner  of  settlement  was  accepted  by  all  present 
except  the  representative  of  the  appellant,  who  declined 
on  the  ground  he  was  not  authorized  to  accept  it,  but 
agreed  to  recommend  the  acceptance  of  the  proposition 
to  his  principals,  the  principals,  however,  declining  to 
accept  either  proposition;  that  the  debtor,  in  deference 
to  the  views  of  by  far  the  greater  number  of  his  creditors, 
and  in  the  belief  that  his  creditors  would  be  finally  sat- 
isfied, proceeded  to  complete  the  formation  of  a  corpo- 
ration with  a  capital  stock  of  $15,000,  divided  into  one 
hundred  and  fifty  shares;  that  all  of  the  personal  assets 
of  the  debtor  were  transferred  to  the  corporation  in  full 
payment  of  the  capital  stock;  that  ten  shares  of  the  stock 
were  delivered  to  Edward  A.  Mowry  in  satisfaction  of  an 
indebtedness  bona  fide  due  him,  and  five  shares  to  William 
A.  Mowry,  and  the  remainder  of  the  shares,  one  hundred 
and  thirty-five  in  number,  were  issued  to  the  debtor,  and 
that  all  of  the  shares  were  assigned  and  delivered  to  the 
appellee  Ainsworth  as  security  for  his  undertaking,  as 
aforesaid;  that  all  of  the  creditors  except  the  appellant, 
and  two  or  three  others  who  held  small  claims,  accepted 
the  Ainsworth  proposition,  and  that  Ainsworth  has  paid 
to  the  creditors  of  the  judgment  debtor  about  the  sum  of 
$6000  in  full  discharge  of  their  claims  and  is  ready  and 
willing  to  settle  with  all  others  upon  the  same  terms, 
but  that  the  appellant  company  demands  fifty  per  cent 
of  its  claim,  which  Ainsworth  is  not  willing  to  pay  and 
which  the  debtor,  though  anxious  to  do  so,  is  unable 
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to  pay.  The  answer  also  disclosed  that  the  real  estate 
of  the  debtor  was  of  no  value  above  the  encumbrances 
thereon  and  the  homestead  right  of  the  debtor,  and  that 
the  debtor  had  executed  a  mortgage  thereon  to  A  ins- 
worth  as  additional  security,  and  had  also  transferred  to 
Ainsworth  a  policy  of  life  insurance  of  the  cash  value  of 
about  $400,  as  further  additional  security.  The  answer 
further  averred  that  all  the  acts  of  the  defendants  were 
taken  and  had  in  good  faith,  as  being  for  the  best  inter- 
est of  all  his  creditors,  and  without  intent  of  hindering 
or  delaying  any  of  them  in  the  collection  of  their  claims. 
Eeplication  was  not  filed,  but  the  cause  was  submitted 
to  the  court  to  be  determined  upon  the  bill  and  answer, 
without  proofs.  The  circuit  court  decreed  the  transfer 
of  the  property  to  the  corporation  was  in  fraud  of  the 
rights  of  the  appellant  company,  and  that  the  property 
so  transferred  was  subject  to  the  lien  of  the  executions 
issued  on  the  judgments,  held  by  the  appellant  company, 
but  that  the  appellee  Ainsworth  was  equitably  entitled 
to  a  superior  lien  on  such  property  to  secure  him  for  out- 
lays made  in  obtaining  satisfaction  of  the  claims  of  the 
judgment  debtor.  On  an  appeal  prosecuted  by  the  ap- 
pellant company  the  Appellate  Court  for  the  Second  Dis- 
trict reversed  the  decree  of  the  circuit  court  and  refused 
to  remand  the  cause."  The  case  is  before  us  on  the  fur- 
ther appeal  of  the  appellant  company. 

Arthur  Keithley,  for  appellant: 

It  is  actual  fraud  for  a  failing  debtor  to  form  a  corpo- 
ration and  convey  to  it  all  of.  his  property  and  continue 
business  in  the  name  of  the  corporation.  Bank  v.  Trebein, 
52  N.  E.  Rep.  834;  Bennett  v.  Minott,  28  Ore.  339;  Kellogg  v. 
Bank,  58  Kan.  43;  Terhune  v.  Bank,  45  N.  J.  Eq.  344;  Web, 
(Jo.v.Dienelt,  133  Pa.  St.  585;  Hibernia  Co.  v.  Transportation 
Co.  13  Fed.  Rep.  516;  Chatter  ton  v.  Mason,  37  Atl.  Rep.  960. 

Any  device  by  a  debtor  in  failing  circumstances  to 
dispose  of  his  property  for  the  benefit  of  his  creditors, 


Digitized  by 


Google 


260  Kingman  &  Co.  v.  Mowry.  [182  111. 

otherwise  than  bjT  a  general  assignment,  is  void.  Nesbitt 
V.  Digby,  13  111.  388;  Phelps  v.  Curts,  80  id.  109;  Milligan  v. 
O'Connor,  19  111.  App.  487;  Gardner  v.  5anA:,  95  111.  298. 

A  transaction  may  be  fraudulent  in  law  although  the 
parties  executing  it  did  so  with  honest  intentions.  Phelps 
y,  Curts,  80  111.  109;  Moore  v.  Wood,  100  id.  455;  Davidson  v. 
Burke,  143  id.  146. 

A  creditor  cannot  purchase  of  his  failing  debtor  any 
more  goods  than  sufficient  to  satisfy  his  own  claim,  al- 
though he  pays  full  cash  value  for  the  excess.  Oakford 
V.  Dunlap,  63  111.  App.  499;  Beaver  v.  Danville  Shirt  Co,  69 
id.  321;  Eanchett  v.  Qoetz,  25  id.  445. 

A  deed  fraudulent  in  fact  is  void  as  against  creditors, 
and  is  not  permitted  to  stand  for  any  purpose  of  reim- 
bursement or  indemnity.    Beidler  v.  Crane,  135  111.  92. 

Dunham  &  Foster,  for  appellees. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

The  truth  of  the  averments  of  the  answer  was  not 
challenged  by  replication,  but  the  cause  was  submitted 
to  the  court  for  decision  upon  bill  and  answer.  The  an- 
swer was,  therefore,  to  be  accepted  as  true.  Pankey  v. 
Raum,  51  111.  88;  Fordyce  v.  Shriver,  115  id.  530;  County  of 
Cook  V.  Great  Western  Railroad  Co.  119  id.  218. 

It  appears  indisputably  from  the  facts  set  forth  in  or 
by  the  answer,  the  transaction  here  sought  to  be  ijivali- 
dated  was  entered  into  and  executed  in  actual  good  faith 
and  without  any  desire  to  defraud  creditors.  If,  however, 
its  legal  effect  was  to  work  a  fraud  on  the  rights  of  the 
appellant  as  a  creditor,  it  will  be  deemed  fraudulent  as 
an  inference  of  law,  without  regard  to  the  motives  which 
prompted  it.   Lawson  v.  Fimk,  108  111.  502. 

The  contention  of  appellant  is,  the  transfer  by  a  debtor 
of  his  property  to  a  corporation  necessarily  hinders  and 
delays  the  creditor  in  the  collection  of  his  debts,  and  is 
in  all  instances  a  fraud,  in  legal  contemplation.  Adjudged 
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cases  are  cited  as  in  support  of  this  position.  We  have 
examined  these  cases,  and  while  such  transactions  were 
condemned  in  the  instances  then  under  consideration,  we 
do  not  understand  it  is  to  be  deduced  from  them  that  it 
is  a  fixed  rule  of  law  that  the  formation  of  a  corporation 
by  the  debtor,  and  the  conveyance  of  all  his  property 
to  the  corporation,  though  made  in  actual  good  faith,  is 
conclusively  presumed  to  be  fraudulent  as  a.  matter  of 
law.  One  of  such  cases  (Bennett  v.  Minott,  28  Ore.  339,) 
held,  to  quote  from  the  opinion:  "When  a  debtor,  for  the 
purpose  of  hindering  and  delaying  creditors,  organizes  a 
corporation  and  transfers  to  it  all  his  assets,  he  himself 
being  the  owner  oj  practically  all  the  corporate  stock, 
and  continuing  the  business  the  same  after  as  before  the 
incorporation,  using  the  proceeds  for  his  own  benefit, 
equity  will  set  aside  such  transfer  at  the  instance  of 
creditors,  notwithstanding  the  incorporation  is  valid,  and 
the  corporate  stock  subscribed  by  the  debtor  is  subject 
to  sale  under  execution."  And  in  another  {Kellogg  v.  Bank^ 
58  Kan.  43,)  it  was  said:  "A  fraud  may  be  perpetrated  by 
an  insolvent  merchant  through  the  instrumentality  of  a 
corporation  organized  and  controlled  by  himself,  to  which 
he  transfers  the  bulk  of  his  property,  as  well  as  by  a 
transfer  to  an  individual;  and  where  it  appears  that  this 
has  been  done  for  the  purpose  of  hindering  and  delaying 
creditors,  and  enabling  the  debtor  to  retain  the  manage- 
ment and  control  of  his  property  and  of  depriving  his 
creditors  of  an  opportunity  to  collect  their  dues,  and 
when  such  insolvent  retains  substantially  all  the  stock 
in  the  corporation  and  no  innocent  person  contributes 
any  substantial  sum  to  its  assets,  the  court,  in  sustain- 
ing attachments  levied  on  the  property  and  directing  the 
sale  thereof  to  satisfy  the  claims  of  creditors,  is  war- 
ranted in  treating  the  whole  transaction  as  a  sham." 

Expressions  of  the  court  in  First  Nat.  Bank  v.  Trebein, 
(Ohio,)  52  N.  E.  Rep.  834,  (the  case  most  relied  on,)  give 
some  support  to  the  view  entertained  by  counsel  for  ap- 
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pellant,  but  in  that  case  it  was  said:  "The  formation 
of  the  corporation  in  no  way  facilitated  the  transaction 
of  his  (the  debtor's)  milling  business  and  that  connected 
with  it.  Nothing"  was  added  to  his  capital,  unless  we  re- 
gard the  few  hundred  dollars  that  may  have  been  paid 
for  the  four  shares  of  stock  taken  by  the  other  members 
of  his  family  such  an  addition.  Evidently  an  addition  to 
capital  was  not  the  controlling  object.  *  *  *  The 
only  purpose  the  creation  of  the  corporation  and  the  con- 
veyance to  it  subserved  was  to  hinder  creditors  in  levy- 
ing upon  the  property  and  selling  it  on  execution  at  law; 
and  it  is  this  hinderance  the  law  will  not  permit,  and, 
when  ascertained  in  a  proper  proceeding,  requires  the 
conveyance  to  be  set  aside  and  the  property  administered 
for  the  benefit  of  all  the  creditors  of  the  fraudulent  grant- 
ors. *  *  *  We  are  clearly  satisfied  that  the  convey- 
ance by  Trebein  of  his  property  to  the  corporation  was 
made  to  hinder  and  delay  creditors,  and  should  have  been 
so  declared  by  the  court." 

It  is  believed  that  in  each  of  the  cases  relied  upon 
some  circumstance  of  fraudulent  intent,  as  the  reserva- 
tion of  a  trust  in  favor  of  the  debtor,  the  design  to  create 
and  administer  the  corporation  for  the  mere  purpose  of 
enabling  the  debtor  to  conduct  his  business  under  the 
guise  of  a  corporation  and  escape,  even  temporarily,  his 
creditors,  or  some  improper  disposition  or  manipulation 
of  the  stock  interest  of  the  debtor  to  the  injury  of  his 
creditors,  or  other  like  consideration,  determined  the 
action  of  the  court.  Certainly,  if  such  a  conveyance  be 
made  with  the  consent  and  approval  of  all  of  the  cred- 
itors it  would  be  valid.  If,  as  here,  entered  into  after 
notice  to  all  the  creditors  and  with  the  consent  and  ap- 
proval of  the  greater  number  of  them,  as  being  the  most 
desirable  method  of  conserving  the  interests  of  all  with- 
out any  purpose  or  design  of  defrauding  any  creditor,  and 
the  debtor  retains  the  open  ownership  of  a  stock  inter- 
est based  upon  the  value  of  the  property  conveyed,  and 
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equally  open,  as  was  such  property,  to  seizure  and  sale 
on  execution  against  the  debtor  as  was  the  transferred 
property,  the  transaction  cannot  be  deemed  fraudulent, 
either  in  fact  or  as  a  matter  of  law. 

It  is  urged  the  transaction  is  fraudulent  in  law,  for 
the  reason,  if  effectual,  it  prevents  appellant,  as  a  cred- 
itor, from  seizing  the  property  which  the  debtor  owned 
and  conveyed  to  the  corporation,  and  forces  the  appel- 
lant to  levy  upon  and  sell  the  stock  interests  of  the 
debtor  instead.  The  appellant  had  no  lien  upon  the 
property,  nor  any  right  to  demand  the  debtor  should 
refrain  from  making  any  disposition  of  the  same  which 
his  judgment  and  discretion,  fairly  and  justly  exercised, 
would  dictate  as  proper  and  advisable  in  view  of  the 
rights  and  interests  of  his  creditors  and  the  situation 
and  circumstances  of  his  estate,  provided  the  result  of 
such  action  on  the  part  of  the  debtor  should  leave  the 
proceeds  of  the  transaction  still  subject  to  the  process 
provided  by  law  for  the  collection  of  judgments.  The 
law  has  no  universal  rule  that  a  mere  change  of  the  prop- 
erty into  a  stock  interest  in  a  corporation  must  be  de- 
nounced a  fraud  in  legal  contemplation  though  it  may 
be  clearly,  seen  it  is  not  so  in  fact.  The  operations  of  a 
debtor  in  dealing  with  his  property  may  so  change  its 
character  as  to  make  it  more  inconvenient  to  levy  upon 
and  sell  the  same  under  execution  without  subjecting  the 
debtor,  as  matter  of  law  or  fact,  to  the  charge  he  has 
fraudulently  hindered  and  delayed  his  creditors  in  the 
collection  of  their  debts.  Pledging  the  stock  to  Ains- 
worth  to  secure  the  money  advanced  by  the  latter  was 
not  a  fraudulent  act.  The  debtor  had  the  right  to  bor- 
row money  wherewith  to  discharge  his  bona  fide  indebt- 
edness and  to  secure  the  party  loaning  the  money  by  the 
assignment  of  his  shares  of  stock. 

The  judgment  of  the  Appellate  Court  is  correct  and 
is  affirmed.  Judgment  affirmed. 
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In  Matter  of  Assignment  of  Nathan  Landfield. 

Opinion  JUed  October  IS,  i899—Behearing  denied  December  7, 1899, 

1.  Appeals  and  errors— action  90  of  Pra/Uice  act  and  eectton  8  of 
Appellate  Court  act  are  in  pari  materia.  Section  90  of.  the  Practice 
act  and  section  8  of  the  Appellate  Court  act,  which  relate  to  the 
right  of  appeal  to  and  from  the  Appellate  Court,  are  in  part  materia^ 
and  must  be  construed  together. 

2.  Same— to^en  appeal  wiU  not  lie  to  Supreme  Court,  The  Appellate 
Court's  judgment  affirming  an  order  of  the  county  court,  in  volun- 
tary assignment,  denying  the  assignor's  petition  for  an  exemption 
of  $400,  is  final  under  section  90  of  the  Practice  act,  since  the 
amount  involved  is  less  than  $1000;  nor  is  an  appeal  therefrom  au- 
thorized by  section  8  of  the  Appellate  Court  act,  allowing  appeals 
in  "all  other  cases"  except  in  actions  ex  contractu  and  those  soundin^f 
in  damages  which  involve  less  than  $1000. 

In  Matter  of  Landfield,  80  IlL  App.  417,  appeal  dismissed. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  County 
Court  of  Cook  county;  the  Hon.  Orrin  N.  Carter,  Judge, 
presiding. 

GiLBEift?  &  Gilbert,  (Rosenthal,  Kurz  &  Hirschl, 
of  counsel,)  for  the  assignor. 

Cratty,  Jarvis  &  Cleveland,  for  certain  creditors. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

Nathan  Landfield,  the  appellant,  made  a  voluntary 
assignment  of  all  of  his  property,  except  what  was  ex- 
empt by  law,  for  the  benefit  of  his  creditors.  Afterward 
he  filed  his  petition  in  the  county  court  for  an  order  to 
set  aside  for  him,  for  such  exemption,  $400  in  the  hands 
of  his  assignee,  of  the  proceeds  of  the  assigned  property. 
The  county  court  denied  the  petition,  and  its  final  order 
has  been  affirmed  by  the  Appellate  Court. 

The  motion  of  appellees,  certain  creditors,  to  dismiss 
the  appeal  to  this  court  was  reserved  to  the  final  hear- 
ing.    The  ground  of  the  motion  is,  that,  the  amount  in- 
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volved  being  less  than  $1000,  no  appeal  lies  to  this  court 
from  the  judgment  of  the  Appellate  Court.  As  the  sum 
or  value  in  controversy  does  not  exceed  $1000  it  is  plain 
the  appeal  cannot  be  sustained  under  section  90  of  the 
Practice  act.  But  appellant  contends  that  it  was  prop- 
erly taken  under  section  8  of  the  Appellate  Court  act. 
The  part  of  that  section  applicable  here  is  as  follows: 
**In  all  cases  determined  in  said  Appellate  Courts  in  ac- 
tions ex  contractu  wherein  the  amount  involved  is  less 
than  one  thousand  dollars  ($1000)  exclusive  of  costs,  and 
in  all  cases  sounding  in  damages  wherein  the  judgment  of 
the  court  below  is  less  than  one  thousand  dollars  ($1000) 
exclusive  of  costs,  and  the  judgment  is  .affirmed  or  other- 
wise finally  disposed  of  in  the  Appellate  Court,  the  judg- 
ment, order  or  decree  of  the  Appellate  Court  shall  be 
final  and  no  appeal  shall  lie  or  writ  of  error  be  prose- 
cuted therefrom:  Provided^  the  term  ex  contractu^  as  used 
in  this  section,  shall  not  be  construed  to  include  actions 
involving  a  penalty.  In  all  other  cases  appeals  shall 
lie  and  writs  of  error  may  be  prosecuted  from  the  final 
judgments,  orders  or  decrees  of  the  Appellate  Courts  to 
the  Supreme  Court."  (Kurd's  Stat.  1897,  p.  506.)  Appel- 
lant contends  that  this  is  not  an  action  ex  contractu,  or 
one  sounding  in  damages,  but  a  proceeding  under  the 
statute  in  the  administration  of  an  insolvent  estate  in 
the  county  court,  and  that  it  therefore  falls  under  the 
clause,  "in  all  other  cases  appeals  shall  lie,"  etc. 

Counsel  on  both  side'fe  have  contented  themselves  with 
mere  argument,  and  left  to  the  court  the  labor  of  looking 
up  the  decided  cases.  We  have  held  in  several  cases 
that  said  section  90,  and  section  8  of  the  Appellate  Court 
act,  passed  in  1877,  are  in  pari  materia  and  must  be  con- 
strued together.  {International  Bank  v.  Jenkins,  104  111. 
148;  Baber  v.  Pittsburg,  Cincinnati  and  St  Louis  Railroad 
Co.  93  id.  342.)  The  amendments  which  have  since  been 
made  do  not  affect  the  question  here  at  issue.  In  Rich- 
ards V.  People  ex  rel.  100  111.  423,  we  held  that  under  the 
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statute  an  appeal  would  lie  from  the  Appellate  Court  to 
this  court  from  a  judgment  affirming*  a  decree  of  a  circuit 
court  enjoining  the  appellant  in  that  case  from  obstruct- 
ing a  highway;  that  the  case  fell  within  the  provisions  of 
the  eighth  section  allowing  appeals  "in  all  other  cases" 
than  those  of  the  character  previously  described  in  the 
statute,  and  the  appeal  was  not  precluded  by  section  90. 
(See,  also,  Hyslop  v.  Finch,  99  111.  171.)  The  case  at  bar 
is,  however,  very  different  from  the  Richards  case,  but  the 
question  here  involved  has,  in  effect,  been  decided  in  the 
Baher  case,  above  cited.  As  there  noted,  section  90  pro- 
vides that  "in  all  criminal  cases,  and  in  all  cases  where 
a  franchise  or  freehold  or  the  validity  of  a  statute  is  in- 
volved, and  in  all  other  cases  where  the  sum  or  value  in 
the  controversy  shall  exceed  $1000,  exclusive  of  costs, 
which  shall  be  heard  in  any  of  the  Appellate  Courts  upon 
errors  assigned,  if  the  judgment  of  the  Appellate  Court 
be  that  the  order,  judgment  or  decree  of  the  court  below 
be  affirmed,  *  ♦  ♦  any  party  to  such  cause  shall  be 
permitted  to  remove  the  same  to  the  Supreme  Court  by 
appeal  or  writ  of  error,"  etc. ;  and  it  was  said  in  that  case 
(p.  346)  that  section  90  "embraces  three  distinct  classes 
of  cas^s,  namely:  CI)  criminal  cases;  (2)  all  cases  which 
involve  a  franchise,  freehold  or  the  validity  of  a  statute; 
(3)  all  cases  where  the  sum  or  value  in  the  controversy 
exceeds  $1000,  exclusive  of  costs.  With  respect  to  the 
first  two  classes  of  cases  there  can  be  no  controversy  or 
diversity  of  opinion.  *  ♦  *  The  ninetieth  section,  in 
defining  the  third  class,  ig  very  broad  and  comprehensive 
in  its  terms.  Leaving  out  of  view  the  limitation  with 
respect  to  value  or  amount,  it  includes  all  cases  what- 
soever, directly  involving  property  rights,  not  falling 
within  the  second  class  of  that  section,  without  regard  to 
whether  the  proceeding  is  at  law  or  in  equity,  or  whether 
the  action  is  in  form  ex  contrax^tu  or  ex  delicto  or  a  mere 
statutory  proceeding,  and  it  therefore,  of  course,  includes 
all  cases  in  actions  ex  contractu,  and  'cases  sounding  in 
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damages,'  specified  in  the  eighth  section,  subject  to  the 
limitation  as  to  amount  or  value,  as  above  suggested. 
The  ninetieth  section  being  thus  general  in  its  terms,  and 
including  all  cases  directly  involving  property  rights,  as 
■we  have  just  seen,  and  having  expressly  limited  the  right 
to  an  appeal  or  writ  of  error  to  those  cases  in  which  the 
sum  or  value  in  controversy  exceeds  $1000,  exclusive  of 
costs,  it  follows  the  amount  therein  specified  must  con- 
trol all  cases  whatsoever,  except  such  as  may  by  specific 
provisions  be  taken  out  of  the  rule  therein  prescribed." 

This  case  is  not,  of  course,  included  in  either  class  1 
or  class  2,  but  is  one  involving  property  rights,  and  there 
is  a  sum  or  value  in  controversy;  but  as  that  sum  or  value 
is  less  than  $1000  the  case  does  not  come  within  the  third 
class,  and  no  appeal  lies  to  this  court.  The  two  sections 
of  the  statute  being  construed  together,  it  is  seen  that 
the  case  is  not  within  the  provision  of  section  8  allowing 
appeal^  'in  all  other  cases." 

The  motion  to  dismiss  the  appeal  must  prevail,  and 
the  appeal  is  dismissed.  ^^^^^  dismissed. 


The  Chicago  and  Alton  Railroad  Company 

V. 

Katie  C.  Kelly,  Admx. 
Opinion  filed  October  19,  1899, 

1.  Appeals  and  errors — opinion  of  Appellate  Court  is  of  binding 
authority  on  that  court  on  second  appeal.  An  opinion  of  the  Appellate 
Court  disposing  of  assignments  of  error  respecting  the  appellant's 
negligence  and  the  action  of  the  trial  court  in  refusing  to  direct  a 
verdict  for  appellant,  is  of  binding  authority  upon  such  points  on 
second  appeal  in  the  same  cause,  under  section  17  of  the  Appellate 
Court  act,  (Hurd's  Stat.  1897,  p.  508,)  where  the  evidence  and  ver- 
dicts in  the  two  trials  are  the  same. 

2.  Evidence — admissibility  of  rules  of  post-office  department  in  action 
for  death  of  mail  clerk.  Evidence  that  a  rule  of  the  post-office  depart- 
ment requires  a  transfer  mail  clerk  to  use  extraordinary  vig-ilance 
in  guarding  mails,  and  not  to  leave  them  exposed,  is  competent  in 
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an  action  to  recover  for  the  death  of  a  clerk  killed  by  a  freight 
train  while  attempting  to  cross  the  tracks  to  receive  mail  from  an 
incoming  passenger  train. 

3.  Instructions— on«  cannot  complain  of  infirmities  in  his  otcn  in- 
8iructi07i8,  An  appellant  cannot  take  advantage  of  an  infirmity  in 
an  instruction  given  at  his  request. 

4.  Same — when  instnuUion  on  question  of  damages  in  action  for  death  is 
not  objectionable.  An  instruction  that  the  jury  may,  in  estimating 
damages  caused  by  a  person's  death,  consider  what,  from  the  evi- 
dence, the  widow  and  next  of  kin  might  reasonably  have  expected, 
in  a  pecuniary  way,  from  his  continued  life,  is  not  objectionable. 

5.  SAMB-4nstructions  should  not  attempt  to  state  what  facts  constitute 
negligence.  What  is  or  what  is  not  negligence  is  a  question  of  fact 
for  the  jury,  and  is  not  a  proper  subject  for  an  instruction. 

Chicago  and  Alton  Bailroad  Co.y.  Kelly^  80  111.  App.  675,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  m  that  court  on  appeal  from  the  Circuit 
Court  of  McLean  county;  the  Hon.  Colostin  D.  Myers, 
Judgfe,  presiding. 

Appellee,  as  the  administratrix  of  George  J.  Kelly, 
brought  this  suit  against  appellant  for  negligently  caus- 
ing the  death  of  her  intestate.  A  trial  by  jury  resulted 
in  a  verdict  and  judgment  against  appellant  for  $5000, 
from  which  it  appealed  to  the  Appellate  Court,  where 
the  judgment  has  been  affirmed.  The  present  appeal  is 
from  such  judgment  of  affirmance. 

Appellee's  intestate,  at  the  time  he  was  killed,  was 
in  the  employ  of  the  United  States  as  transfer  mail  clerk 
at  Bloomington,  it  being  his  duty  to  transfer  mail  to  and 
from  various  trains  arriving  and  departing  from  the  union 
depot,  the  railroads  intersecting  at  this  point  being  two 
branches  of  appellant,  with  double  track,  the  Big  Pour 
and  Lake  Erie  and  Western.  On  the  night  Kelly  was 
killed  the  regular  mail  train  for  St.  Louis  was  due  at  the 
station  at  1:25  A.  M.,  and  upon  its  arrival  upon  the  east 
track  a  freight  train  also  arrived  from  the  south  upon 
the  west  track,  and  the  two  trains  thus  came  to  the  sta- 
tion at  the  same  time,  the  latter  at  a  speed  of  from  ten  to 
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twenty-five  miles  per  hour.  The  depot  is  situated  on  the 
west  side  of  the  two  tracks,  and  between  the  tracks  was 
a  small  platform  where  the  mail  from  the  south-bound 
trains  was  usually  placed  to  be  taken  by  the  transfer 
clerk.  To  reach  this  platform  from  the  depot  it  was  nec- 
essary to  cross  the  west  track  upon  which  the  freight 
train  was  approaching,  and  in  attempting*  to  do  this 
Kelly  was  struck  by  the  engine  of  the  freight  train  and 
instantly  killed. 

John  B.  Pollock,  (William  Brown,  of  counsel,)  for 
appellant. 

PiFER  &  Barry,  Prank  Gillespie,  and  A.  M.  Con- 
ARD,  for  appellee. 

Per  Curiam:  In  deciding  this  case  the  Appellate 
Court  delivered  the  following  opinion: 

"The  case  was  before  us  at  a  former  time,  and  was 
then  reversed  and  the  cause  remanded  for  reasons  stated 
in  the  opinion  of  the  court.  (75  111.  App.  490.)  So  far  as 
concerns  the  assignment  of  error  by  which  the  negligence 
of  the  appellant  is  brought  in  question,  and  the  action 
of  the  trial  court  in  refusing  the  peremptory  instruc- 
tion to  find  a  verdict  for  appellant,  we  must  accept  the 
verdict  of  two  juries,  and  our  former  opinion  relative  to 
these  questions,  as  decisive  of  these  points.  The  facts 
established  by  the  evidence,  relative  to  the  alleged  neg- 
ligence of  appellant  by  which  the  death  of  Kelly  was 
occasioned,  are  not  substantially  different  in  the  present 
record  from  those  appearing  in  the  former.  When  the 
case  was  before  us  in  the  first  instance  we  said:  *The 
running  of  a  freight  train  at  a  high  rate  of  speed  past 
a  station  where  a  passenger  train  is  receiving  and  dis- 
charging passengers  is  so  plainly  negligent  as  not  to  re- 
quire comment.  It  is  equally  negligent  to  so  run  a  freight 
train  just  as  the  passenger  train  is  pulling  into  the 
station,  and  more  especially  when  the  track  upon  which 
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the  freight  train  is  moving  is  between  the  depot- and  the 
track  on  which  the  passenger  train  is  moving.'  Accept- 
ing this  quotation  from  our  former  opinion  as  binding 
authority  in  this  case  upon  the  point  in  question,  as  we 
think  we  must,  under  section  17  of  the  Appellate  Court 
act,  we  come  to  consider  the  remaining  question  of  fact 
presented  by  the  assignment  of  errors  and  argument  of 
counsel,  whether  the  deceased  was  in  the  exercise  of  or- 
dinary care  for  his  own  safety  at  the  time  he  received 
his  injuries,  whereby  his  death  was  occasioned. 

"To  properly  determine  this  question  it  should  be  borne 
in  mind  that  the  appellee's  intestate  had  been  a  transfer 
clerk  in  the  United  States  mail  service,  at  this  junction, 
for  more  than  a  year  before  his  death.  It  is  reasonable 
to  infer  from  his  length  of  service  he  was  acquainted 
with  the  rules  of  appellant  in  respect  to  the  running  of 
its  trains,  and  that  he  would,  in  the  exercise  of  ordinary 
care,  conform  his  actions  in  respect  thereto.  The  fol- 
lowing rules  were  in  force  at  this  station  at  the  time  of 
the  accident  in  question. 

"*Rule  13.  Passenger  trains  standing  at  stations  on 
double  track.— Trains  approaching  a  station  where  a  pas- 
senger train  may  be  standing,  receiving  or  discharging 
passengers,  must  be  stopped  before  reaching  the  passen- 
ger train,  and  must  not  be  started  before  the  passenger 
train  moves  forward.  When  two  passenger  trains,  run- 
ning in  opposite  directions,  arrive  at  a  station  on  double 
track  at  or  about  the  same  time,  the  train  having  the 
right  of  the  road  (on  single  track)  will  have  the  right  to 
go  to  the  station  platform  first,  and  the  other  train  must 
stand  back  until  the  opposite  train  has  discharged  its 
passengers  and  departed. 

"  *Rule  26.  The  speed  of  trains  must  not  exceed  six  (6) 
miles  per  hour  through  incorporated  cities  and  towns  on 
the  line. ' 

"If,  as  contended  by  counsel  for  appellant,  the  de- 
ceased was  notified  that  the  freight  train  which  killed 
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him  was  coming,  as  well  as  the  passenger  train  from 
which  he  was  to  receive  mail,  he  had  the  right  to  rely 
upon  appellant  complying  with  its  rule  in  this  respect, 
and  relying  upon  it  he  knew  that  the  freight  train  would 
be  stopped  before  reaching  the  passenger  train,  and  that 
he  could  with  safety  do  as  he  did.  The  freight  train  was 
not  stopped  as  the  rule  required;  resulting  in  the  death  of 
appellee's  intestate.  We  think  conclusions  like  this  were 
fair  and  reasonable  from  all  the  evidence,  and  the  jury 
were  at  liberty  to  infer  ordinary  care  and  diligence  on 
the  part  of  the  deceased  from  all  the  circumstances  of 
the  case.  To  hold  otherwise  would  be,  in  effect,  to  pre- 
sume negligence  on  the  part  of  one,  in  excuse  of  negli- 
gence on  the  part  of  another.  Illinois  Central  Railroad  Co, 
V.  Noivickij  148  111.  29,  and  cases  cited;  Chicago  and  North- 
western Railway  Co.  v.  Hansen^  166  id.  623. 

"It  is  insisted,  also,  that  the  court  erred  in  the  admis- 
sion in  evidence  of  the  rule  of  the  post-office  department 
regulating  the  conduct  of  clerks  in  the  transfer  of  mail, 
which  is  as  follows:  'Transfer  clerks  are  expected  to 
use  extraordinary  vigilance  in  guarding  the  mails  under 
their  charge,  which  must  not  be  left  iot  a  moment  ex- 
posed, day  or  night,  and  especially  in  making  transfers 
where  there  is  a  considerable  portage  between  trains. 
They  should  accompany  the  mails  upon  the  wagons  in 
all  cases  possible  where  there  is  no  authorized  clerk  in 
charge  of  the  same,  and  sit  in  such  position,  at  all  times, 
as  to  be  able  to  instantly  detect  the  loss  of  a  pouch  or 
sack.'  It  is  well  known  the  railroads  have  contracts 
with  the  government  with  respect  to  carrying  mails.  It 
is  a  part  of  their  business  as  common  carriers.  They 
know,  also,  the  government  has  in  its  employ  various 
agents  for  the  purpose  of  handling  and  transferring  the 
mails,  such  as  the  appellee's  intestate,  and  it  should  be 
presumed  the  employees  of  appellant  were  familiar  with 
his  duties,  and  might  reasonably  be  expected  to  antici- 
pate his  presence  at  the  time  and  place  in  question  in 
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the  regular  discharge  of  his  duties.  It  is  not  unreason- 
able also  to  infer  that  appellant,  being  in  a  sense  in  the 
same  line  of  employment  with  the  deceased  in  handling 
the  mail,  was  familiar  with  the  rule  in  question,  and  was 
thereby  informed  of  the  duties  of  the  deceased,  and  should 
have,  in  the  exercise  of  ordinary  foresight,  expected  his 
presence  at  the  time  and  place  in  question  in  discharge 
of  his  duties  under  such  rules,  and  to  have  regulated  their 
trains  with  due  regard  to  his  safety.  Considerations  of 
this  kind  surely  made  the  rule  competent  evidence  for 
the  consideration  of  the  jury. 

"It  is  next  insisted  that  the  court,  in  its  instructions 
to  the  jury,  gave  two  definitions  of  ordinary  care, — one 
at  the  request  of  appellee,  by  which  it  is  defined  to  be 
such  care  as  a  reasonably  prudent  person  would  exercise 
under  the  same  or  like  circumstances;  and  at  the  request 
of  appellant,  that  it  is  such  care  as  a  reasonably  prudent 
person  would  exercise  under  the  same  or  like  circum- 
stances while  in  the  exercise  of  care,  and  not  at  a  time 
when  such  prudent  person  happened  to  be  careless.  We 
fail  to  see  any  substantial  difference  in  the  two  state- 
ments of  that  which  constitutes  ordinary  care,  except 
that  in  the  latter  instance  the  instruction  assumes  that 
a  prudent  person  would  be  careless, — an  infirmity  in  ap- 
pellant's own  instruction  of  which  it  could  take  no  ad- 
vantage. 

"It  is  also  complained  that  the  fifth  instruction  given 
for  appellee,  in  which  the  jury  are  told  they  may,  in  esti- 
mating damages,  consider  whatever  they  may,  from  the 
evidence,  believe  the  widow  and  next'of  kin  might  have 
reasonably  expected,  in  a  pecuniary  way,  from  the  con- 
tinued life  of  the  intestate.  We  see  no  ground  for  the 
criticism  put  upon  this  instruction.  What  the  widow  and 
next  of  kin  might  reasonably  expect  would  be  the  same 
as  any  other  reasonable  person  might  reasonably  look 
forward  to  as  something  believed  to  be  about  to  happen 
or  come,  and  by  this  test  the  same  question  was  submit- 


Digitized  by 


Google 


0€t.  '99.]  C.  &  A.  R.  R.  Co.  v.  Kelly.  278 

ted  to  the  jury,  as  reasonable  men,  to  say,  from  the  evi- 
dence, what  such  reasonable  expectation  would  be. 

"Again,  it  is  insisted  the  court  erred  in  refusing*  to 
instruct  the  jury,  at  the  instance  of  appellant,  that  if 
the  deceased  did  not  look  to  see  if  the  freight  train  was 
approaching",  and  that  by  reason  of  his  failure  to  look 
he  was  injured,  he  could  not  recover.  In  the  later  cases 
the  tendency  of  the  decisions  has  been  to  the  effect  that 
what  is  or  what  is  not  negligence  is  a  question  of  fact 
for  the  jury,  and  it  is  improper  to  state  such  matter  in 
an  instruction.  {Louisville,  Neio  Albany  and  Chicago  Railway 
Co,  V.  Patchen,  167  111.  204,  and  cases  cited.)  In  Chicago  and 
Northwestern  Railway  Go,  v.  Hansen,  166  111.  623,  it  is  said: 
*And  formerly  this  court,  in  passing  upon  questions  both 
of  law  and  fact,  frequently  prescribed  that  same  duty, 
(to  look  and  listen,)  but  it  has  since  been  repeatedly  held 
that  it  cannot  be  said,  as  a  matter  of  law,  that  a  traveler 
is  bound  to  look  or  listen,  because  there  may  be  various 
modifying  circumstances  excusing  him  from  so  doing. 
*  *  *  It  seems  to  us  impossible  that  there  should 
be  a  rule  of  law  as  to  wl^t  particular  thing  a  person  is 
bound  to  do  for  his  protection  in  the  diversity  of  cases 
that  constantly  arise,  and  the  question  what  a  reason- 
ably prudent  person  would  do  for  his  own  safety  under 
the  circumstances  must  be  left  to  the  jury  as  one  of  fact.' 
In  Partlow  v.  Illinois  Central  Railroad  Co.  150  111.  321,  the 
court  say:  *It  has  often  been  said  by  this  and  other 
courts  that  it  is  the  duty  of  a  person  approaching  a  rail- 
road crossing  to  look  and  listen  before  attempting  to 
cross,  and  that  a  person  failing  to  observe  this  precau- 
tion is  guiUy  of  negligence;  but  when  the  statement  has 
been  made,  the  court,  as  a  general  rule,  was  discussing 
a  question  of  fact,  and  in  such  case  the  statement  may 
be  regarded  as  accurate.  But  the  court  cannot  say,  as  a 
matter  of  law,  that  the  failure  to  look  and  listen  is  neg- 
ligence. These  facts  are  proper  for  the  consideration  of 
the  jury  in  determining  whether  a  person  has  been  negli- 
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gent,  but  it  cannot  be  said,  as  a  matter  of  law,  that  the 
failure  to  observe  such  acts  is  negligence,' — citing  Chi- 
cago and  Northwestern  Railway  Co,  v.  Dunleavy,  129  111.  132; 
Terre  Haute  and  Indianapolis  Railroad  Co,  v.  Voelker^  id.  540; 
ChicagOy  Milivaukee  and  St,  Paul  Railroad  Co,  v.  Wilson^  133 
id.  55.  It  follows,  therefore,  that  the  instructions  upon 
this. point  were  properly  refused. 

"Finding  no  material  error  in  the  record  the  judgment 
of  the  circuit  court  will  be  affirmed." 

We  concur  in  the  conclusion  reached  by  the  Appellate 
Court,  and  in  the  views  above  expressed.  Accordingly, 
the  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


\Q2   >8i2  The  Independent  Medical  College 

182      ^274|  V, 

'  The  People  ex  rel.  Akin,  Attorney  General. 

Opinion  JUed  October  16, 1899— Rehearing  denied  December  7,  t899, 

1.  Quo  WARRANTO— rideB  ofplead9hg  and  evidence  in  criminal  cases 
do  not  apply  to  quo  warranto.  A  proceeding  by  information  in  the 
nature  of  quo  warranto  to  forfeit  the  franchise  of  a  medical  college 
is  not  a  criminal  one,  in  the  sense  that  the  offense  must  be  charg^ed 
with  that  degree  of  certainty  necessary  in  an  indictment;  nor  are 
the  rules  of  evidence  as  to  the  competency  of  depositions  the  same 
in  this  as  in  an  ordinary  criminal  proceeding. 

2.  Same — information  need  only  satisfy  rules  of  civil  pleading.  An  in- 
formation in  the  nature  of  quo  warranto  which  charges  the  grounds 
upon  which  a  forfeiture  of  the  defendant's  charter  is  urged,  with 
all  certainty  required  in  civil  pleading,  is  suflBcient. 

3.  Medical  schools— lo/ien  charier  of  medical  school  should  be  for- 
feited on  quo  warranto.  The  charter  of  a  medical  college  should  be 
revoked  in  a  proceeding-  by  quo  warranto  where  it  confers  degrees 
and  issues  diplomas  for  a  price,  without  regard  to  the  qualification 
or  fitness  of  the  applicant  to  practice  medicine. 

Appeal  from  the  Circuit  Court  of  Cook  county;-  the 
Hon.  Prank  Baker,  Judge,  presiding. 

James  Lane  Allen,  for  appellant. 
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E.  C.  Akin,  Attorney  General,  (C.  A.  Hill,  and  B.  D. 
Monroe,  of  counsel,)  for  the  People. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court : 

This  is  a  proceeding"  by  information  in  the  nature  of  a 
quo  warranto,  brought  in  the  circuit  court  of  Cook  county, 
February  term,  1898,  by  the  People,  on  the  relation  of  the 
Attorney  General,  against  the  Independent  Medical  Col- 
lege, a  corporation,  of  Chicago,  to  forfeit  its  franchise 
or  chanter.  The  corporation  was  chartered  in  1896,  hav- 
ing as  its  object  the  establishment  of  "an  institution  of 
learning,"  and  "for  the  purpose  of  promoting  mental  and 
physical  culture,"  and  for  teaching  branches  taught  in 
medical  colleges  generally,  with  power  to  grant  diplomas 
and  confer  degrees.  The  information  charges  that  the 
corporation  is  conducted  for  pecuniary  profit;  that  it 
confers  degrees  and  issues  diplomas  for  a  price,  without 
regard  to  the  qualification  or  fitness  of  the  applicant  to 
practice  medicine;  that  in  some  cases  no  examination 
whatever  is  required,  and  degrees  are  conferred  upon 
persons  wholly  unfit  and  incompetent;  that  in  one  case, 
specifically  alleged,  a  diploma  or  license  to  practice  medi- 
cine and  surgery  was  granted  for  the  price  of  $25,  the 
applicant  never  having  been  a  student  of  medicine  or 
surgery.  It  is  further  charged  that  the  corporation  "is  a 
mere  diploma  mill,  designed  wholly  for  issuing  diplonlas 
to  practice  medicine,  for  a  consideration,  to  persons 
wholly  unqualified  for  such  practice." 

The  respondent  filed  a  plea  to  the  information,  deny- 
ing its  general  allegations,  and  averring  that  it  has  not 
resorted  to  wrongful  or  unlawful  methods  in  conferring 
degrees  as  a  means  of  profit  to  its  incorporators,  and 
that  it  has  not  issued  diplomas  tp  persons  wholly  incom- 
petent to  practice  medicine.  To  this  plea  the  Attorney 
General  filed  a  replication,  averring  that  the  defendant 
"has  usurped  and  misused,  and  does  now  usurp  and  mis- 
use, its  liberties,  privileges  and  franchises,"  and  tender^         ^ 
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ing  issue.  Issue  being  joined,  the  cause  was  heard  by  the 
court  without  a  jury,  upon  the  pleadings  and  evidence 
taken.  The  court  found  the  defendant  guilty  as  charged, 
and  rendered  judgment  that  the  Independent  Medical 
College  be  ousted  and  excluded  from  the  exercise  of  all 
its  corporate  privileges  and  franchises  under  its  articles 
of  incorporation.   The  defendant  prosecutes  this  appeal. 

It  is  assumed  by  counsel  for  appellant  that  this  is  a 
criminal  proceeding,  and  upon  that  assumption  are  based 
the  contentions  that  the  information  does  not  recite  with 
sufficient  certainty  the  offense  charged;  second,  that  the 
trial  court  erred  in  admitting  in  evidence  certain  deposi- 
tions introduced  by  the  People;  and  finally,  that  the  evi- 
dence is  not  sufficient  to  warrant  the  judgment. 

The  proceeding  is  not  a  criminal  one  in  the  sense  the 
offense  must  be  charged  with  that  degree  of  certainty  nec- 
essary in  an  indictment;  nor  are  the  rules  of  evidence  as 
to  the  competency  of  depositions  the  same  in  this  as  in  an 
ordinary  criminal  proceeding.  Distilling  Co.  v.  People^  156 
111.  448;  People  v.  Bruennemer,  168  id.  482,  and  cases  cited. 

As  to  the  sufficiency  of  the  information,  we  said  in 
Distilling  Co.  v.  People^  supra,  (p.  482):  "The  tendency  of 
the  courts  in  modern  times  being  to  regard  an  informa- 
tion in  the  nature  of  a  quo  warranto  in  the  light  of  a  civil 
remedy,  invoked  for  the  determination  of  civil  rights, 
although  still  retaining  its  criminal  form  and  some  of 
the  incidents  of  criminal  proceedings,  the  better  doctrine 
now  is  that  the  pleadings  should  conform,  as  far  as  pos- 
sible, to  the  general  rules  and  principles  which  govern 
in  ordinary  civil  actions.  (High  on  Ex.  Legal  Rem.  sec. 
710.)  And  this  is  especially  so  in  this  State  in  view  of 
section  10  of  our  Practice  act,  which  provides  that  in 
cases  of  this  character  it  shall  be  sufficient  to  summon^ 
the  defendant  to  appear  and  answer  the  plaintiff  in  an 
action  of  quo  warranto,  and  that  the  issues  shall  be  made 
up  by  answering,  pleading  or  demurring  to  the  petition 
as  in  other  cases,"  (See,  also,  People  v.  Bruennemery  supra.) 
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It  has  been  frequently  held  that  the  proceeding  is  civil 
in  its  nature,  and  governed  by  the  rules  of  practice  ap- 
plicable to  such  trials.  This  information  charges  the 
grounds  upon  which  a  forfeiture  of  the  defendant's  char- 
ter is  urged,  with  all  the  certainty  required  by  the  rules 
of  civil  pleading;  and  those  grounds,  if  sustained  by  the 
proof,  were  sufficient,  as  held  in  Illinois  Health  University 
V.  People  ex  rel,  166  111.  171,  where  we  said,  among  other 
things:  "It  is  not  consistent  with  the  public  policy  of  a 
State  which  enacts  stringent  laws  for  the  preservation 
of  the  public  health  and  for  the  protection  of  its  people 
from  quacks  and  ignorant  pretenders  to  a  knowledge  of 
the  science  of  medicine  and  surgery,  to  authorize  or  per- 
mit a  pretended  health  university  to  turn  any  one,  whether 
known  or  unknown,  qualified  or  unqualified,  into  a  doctor 
of  medicine,  armed  with  a  diploma  and  degree  as  one 
qualified  to  heal  the  sick,  who  may  answer  its  prescribed 
list  of  questions  and  pay  its  prescribed  fee."  And  it  was 
there  held,  for  stich  abuse  and  misuser  the  charter  of  the 
corporation  should  be  revoked, — citing  Edgar  Collegiate 
Institute  v.  People^  142  111.  363.  The  health  university,  re- 
spondent in  the  above  case,  was  practically  the  same 
institution  as  the  one  now  before  the  court,  and  the  only 
material  difference  in  that  case  and  this  is,  that  there  the 
ouster  was  upon  a  demurrer  to  the  information,  whereas 
here  there  was  a  trial  upon  the  issues  of  fact. 

Without  an  extended  analysis  or  weighing  of  the  tes- 
timony introduced  upon  the  trial  as  it  appears  in  this 
record,  we  have  no  hesitancy  in  saying  that  it  fully  jus- 
tified the  finding  and  judgment  of  the  court  below.  In 
fact,  it  is  sufficient  to  establish  the  guilt  of  the  defend- 
ant, as  charged  in  the  information,  beyond  a  reasonable 
doubt,  and  would  have  justified  not  only  the  forfeiture 
of  the  charter,  but  the  infliction  of  a  fine  upon  the  parties 
guilty  of  the  abuses. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 
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Phillips  J.  Greene 
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197  »281 
197  *281l 
197    »283  Opinion  JUed  October  16^  1899—Behearing  denied  December  7, 1899. 

1.  Courts — right  of  a  superior  or  circuit  judge  to  preside  in  criminal 
court  of  Cook  county,  A  judge  of  the  superior  or  circuit  court  of  Cook 
county  is  authorized  to  preside  in  the  criminal  court  although  not 
previously  designated  by  the  judges  of  the  circuit  and  superior 
courts  for  that  duty,  under  section  26  of  article  6  of  the  consti- 
tution, providing  for  the  holding  of  such  court- by  such  judges,  as 
nearly  as  may  be  in  alternation,  as  taay  be  determined  by  them. 

2.  P^RjjjRY— legality  of  appointment  ofmdster  administering  oalh  can 
not  be  q'ltestioned  in  perjury  case.  The  legality  of  the  appointment  of 
a  master  in  chancery  or  his  power  to  administer  an  oath  cannot  be 
questioned  on  the  trial  for  perjury  of  one  who,  it  is  alleged,  testi- 
fied falsely  before  him. 

^  3.  Same— /ac<  that  the  defendant  in  perjury  case  was  sworn  raises  pre^ 

sumption  that  the  oath  voas  binding.  In  a  trial  for  perjury  committed 
before  a  master  in  chancery,  proof  that  the  defendant  was  sworn 
as  a  witness  sufficiently  establishes,  in  the  absence  of  proof  to  the 
contrary,  that  a  binding  oath  was  administered  to  him. 

4.  Same — conviction  may  be  had  ichile  suit  in  which  false  testimony  was 
given  is  pending.  The  court  may,  in  its  sound  discretion,  proceed  to 
final  verdict  in  a  trial  for  perjury  although  the  case  in  which  the 
false  testimony  was  given  is  still  pending. 

6.  Same — when  perjury  indictment  is  sufficient  in  averment  qf  material' 
i^y  of  false  testimony.  An  averment  in  an  indictment  for  perjury  that 
the  alleged  false  testimony  was  in  a  matter  material  to  the  issue 
is  sufficient,  and  a  preceding  allegation  relating  to  the  materiality 
of  the  matter  may  be  entirely  rejected  as  surplusage. 

6.  Same — when  false  testimony  is  upon  material  issue.  In  an  action  to 
foreclose  a  mortgage  for  the  whole  debt  declared  due  by  its  holder 
upon  non-payment  of  interest  coypons,  testimony  in  support  of  a 
defense  that  the  amount  of  the  interest  was  tendered  to  the  com- 
plainant is  material  to  the  issue,  and  if  falsely  given  is  perjury. 

7.  Appeals  and  errors — objection  of  variance  must  be  made  below. 
An  objection  for  variance,  to  be  available  upon  appeal  or  writ  of 
error,  either  in  a  civil  or  criminal  action,  must  be  urged  in  the  court 
below,  since,  if  pointed  out  and  insisted  upon,  it  might  have  been 
avoided  by  amendment  or  other  proofs. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  John  Barton  Payne,  Judge,  presiding. 
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O'DoNNELL  &  Brady,  (Delos  P.  Phelps,  and  Mc- 
Kenzie  Cleland,  of  counsel,)  for  plaintiff  in  error: 

Jurisdiction  in  felony  cannot  be  conferred  by  consent 
if  it  does  not  by  law  exist.     Harris  v.  People^  128  111.  591. 

A  judge  of  the  superior  or  circuit  court  of  Cook  county 
cannot  preside  in  the  criminal  court  unless  previously 
assigfned  to  that  duty  by  the  judges.  Const,  sec.  26,  art.  6. 

Falsity  and  materiality  of  facts  must  appear  in  an 
indictment  for  perjury.  8  Wharton  on  Crim.  Law,  sees. 
22,  28,  29,  32,  48,  63;  Morrell  v.  People,  32  111.  500. 

The  indictment  must  fully  advise  the  accused  of  all 
the  material  facts  relied  upon  to  establish  his  guilt,  and 
if  it  fails  to  do  so  it  is  fatally  defective.  Kerr  v.  People, 
42  111.  308. 

The  facts  must  appear  on  the  face  of  the  indictment, 
or  it  must  aver  that  the  matter  sworn  to  was  material. 
If  it  simply  avers  it  was  material  it  must  be  proved  on 
the  trial.  2  Chitty  on  Crim.  Law,  305;  Pollard  y.  People, 
69  111.  153. 

Where  the  false  swearing  charged  is  evidence  given 
in  a  cause,  then  the  previous  evidence  and  state  of  the 
cause,  or  so  much  of  it  as  shows  the  matter  sworn  to  was 
material,  must  be  proved.  3  Starkie  on  Evidence,  1143; 
Youvg  V.  People,  134  111.  41. 

An  indictment  for  perjury  must  show  conclusively 
that  the  testimony  given  by  the  defendant  was  material 
to  the  issue.  Roscoe  on  Crim.  Evidence,  849,  851,  852, 
note  2;  State  v.  Chandler,  42  Vt.  446, 

Where  the  testimony  upon  which  perjury  is  assigned 
is  evidence  on  a  trial,  and  particularly  a  deposition, 
the  whole  of  that  evidence  on  the  former  trial  should  be 
proved.  Bex  v.  Jones,  Peake's  N.  P.  C.  38;  Bex  v.  Doivlin, 
id.  227;  2  Chitty  on  Crim.  Law,  (2d  ed.)  312;  5  T.  R.  311; 
Young  v.  People,  134  111.  41. 

A  prosecution  for  perjury  alleged  to  have  been  com- 
mitted in  a  civil  action  cannot  be  instituted  until  after 
final  judgment  in  such  action.   Commonwealth  v.  DicJcinson, 


Digitized  by 


Google 


280  Greene  v.  The  People.  [182 IIL 

8  Clark,  164;  Wharton  on  Grim.  Law,  sec.  2280;  3  Bussell 
on  Crimes,  76,  77;  Bullock  v.  Koon^  4  Wend.  535. 

E.  C.  Akin,  Attorney  General,  (Charles  S.  Deneen, 
State's  Attorney,  Haynie  R.  Pearson,  C.  A.  Hill,  and 
B.  D.  Monroe,  of  counsel,)  for  the  People: 

Upon  motion  in  arrest  of  judgment  no  point  can  be 
made  of  lack  of  proofs  or  of  variance  between  the  proofs 
and  the  indictment.  1  Chitty  on  Crim.  Law,  661;  State  v. 
Graham,  15  Rich.  310;  State  v.  Syphrett,  27  S.  C.  29;  Heivard 
V.  State,  13  S.  &  M.  261;  1  Bishop  on  Crim.  Proc.  sec.  1285. 

Any  judge  of  the  superior  court  of  Cook  county  has 
power  to  preside  over  a  branch  of  the  criminal  court,  in 
his  discretion.  Const,  art.  6,  sec.  26;  Mitchell  v.  People,  70 
111.  138;  Jones  v.  Albee,  id.  34;  Railway  Co,  v.  Railroad  Co.  112 
id.  589;  Wadhams  v.  HotchMss,  80  id.  437;  Berkoivitz  v.  Lester, 
121  id.  99;  Waller  v.  Tully,  75  id.  576;  Cahill  v.  People,  106  id. 
621;  People  Y,  Banks,  24  id.  184;  Railroad  Co.  v.  Horst,  93  U.  S. 
291;  12  Am.  &  Eng.  Ency.  of  Law,  23;  Nudd  v.  Burrows,  91 
U.  S.  426;  Beardsley  v.  Littel,  14  Blatch.  102. 

A  witness  may,  in  the  discretion  of  the  court,  be  tried 
for  perjury  before  the  conclusion  of  the  civil  cause  in 
which  it  was  committed.  Commonwealth  v.  Dickinson,  3  Pa. 
L.  J.  164;  United  States  v.  Pettus,  84  Fed.  Rep.  791;  People  v. 
Hayes,  140  N,  Y.  484. 

The  indictment  sufficiently  alleged  that  the  false  tes- 
timony was  material.  An  averment  that  the  testimony 
was  given  in  a  matter  material  to  the  issue  is  sufficient, 
without  any  recital  of  facts  going  to  show  its  materi- 
ality. Pollard  V.  People,  69  111.  148;  Kimmel  v.  People,  92  id. 
457;  2  Bishop  on  Crim.  Proc.  921;  Williams  v.  State,  68  Ala. 
651;  Dikher  v.  State,  39  Ohio  St.  130;  People  v.  Brilliant,  58 
Cal.  214;  Oandy  v.  State,  23  Neb.  236. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

Plaintiff  in  error  was  found  guilty  of  the  crime  of  per- 
jury in  the  criminal  court  of  Cook  county,  at  its  August 
term,  1898,  and  after  overruling  the  motion  for  new  trial 
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and  in  arrest  of  judgment  the  court  sentenced  him  to 
the  penitentiary.  To  reverse  that  judgtnent  this  writ 
of  error  has  been  sued  out. 

The  accusation  is,  that  in  a  certain  foreclosure  pro- 
ceeding, the  evidence  being  taken  before  a  master  in 
chancery,  it  became  a  material  inquiry  whether  or  not 
*'the  defendant,  in  the  month  of  October,  1897,  tendered 
to  VanVlissingen,  trustee,  a  certain  sum  of  money  re- 
maining due  upon  an  interest  coupon,  and  that  he,  being 
duly  sworn,  then  and  there,  in  a  matter  material  to  the 
issue  of  said  cause,  as  aforesaid,  did  feloniously,  will- 
fully, corruptly  and  falsely  swear  and  testify,  among 
other  things,  in  substance  as  follows," — setting  out  the 
alleged  false  testimony. 

A  great  many  assignments  of  error  are  made  upon  the 
record,  and  many  questions  are  raised  in  the  arguments 
of  counsel  for  plaintiff  in  error.  It  is  first  insisted  that 
Judge  Payne,-  who  presided  at  the  trial,  was  without  ju- 
risdiction, and  the  only  ground  of  the  contention  is,  that 
he  had  not  been  assigned  as  a  judge  to  the  said  criminal 
court  by  the  judges  of  the  circuit  and  superior  courts  of 
Cook  county  for  that  year,  others  being  so  appointed 
to  that  duty.  No  objection  whatever  was  made  to  the 
fairness  and  impartiality  of  the  judge,  nor  was  there 
any  intimation  whatever  that  a  fair  and  impartial  trial 
could  not  be  had  before  him  as  well  as  before  either  of 
the  judges  who  had  been  assigned  to  duty  in  that  court.. 
It  also  appears,  though  not  materially,  as  we  regard  the 
case,  that  a  necessity  existed  for  calling  in  a  judge  not 
assigned,  each  of  them  being  so  engaged  at  the  time  as 
to  be  unable  to  hear  the  case.  The  position  is,  that  under 
section  26  of  article  6  of  the  constitution  a  judge  not  se- 
lected for  duty  in  the  criminal  court  of  Cook  county  has 
no  jurisdiction  in  that  court.  That  section,  after  provid- 
ing for  the  continuance  of  the  recorder's  court  of  the  city 
of  Chicago  as  the  "criminal  court  of  Cook  county,"  defin- 
ing its  jurisdiction,  etc.,  says:   "The  terms  of  said  crimi- 
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nal  court  of  Cook  county  shall  be  held  by  one  or  more  of 
the  judges  of  the  circuit  or  superior  court  of  Cook  county, 
as  nearly  as  may  be  in  alternation,  as  may  be  determined 
by  said  judgfes  or  provided  by  law.  Said  judges  shall  be 
ex  officio  judges  of  said  court."  It  is  not  denied  that  Judge 
Payne  was  one  of  the  judges  who,  by  the  terms  of  the 
constitution,  were  authorized  to  hold  said  criminal  court, 
nor  that  he  was  one  of  the  judges  who,  by  its  language, 
were  ex  officio  judges  of  that  court.  We  think  it  too  clear 
for  argument  that  his  powers  and  jurisdiction  in  that 
court  did  not  depend  upon  whether  or  not  the  several 
judges  of  the  circuit  and  superior  courts  had  designated 
him  for  that  duty.  The  language,  "as  nearly  as  may  be 
in  alternation,  as  may  be  determined  by  said  judges,"  is 
inserted  in  the  section  not  for  the  purpose  of  conferring 
or  determining  who  shall  have  jurisdiction  to  hold  the 
court,  because  that  is  expressly  stated  in  the  other  lan- 
guage of  the  section, — that  is,  the  terms  shall  be  held  by 
any  of  the  judges  of  the  circuit  or  superior  court,  all  of 
whom  are  ex  offixiio  judges  of  that  court, — and  the  desig- 
nation of  certain  of  those  judges  is  merely  a  regulation 
for  the  convenience  of  the  judges  themselves. 

It  is  next  objected  that  the  master  in  chancery  who 
administered  the  oath  to  the  defendant  at  the  time  it  is 
alleged  he  gave  the  false  testimony  had  no  authority  to 
do  so.  This  Contention  is  based  upon  the  fact  that  he 
was  appointed  to  succeed  himself  as  such  master  by  all 
the  superior  judges  of  the  county  sitting  together,  where- 
as the  appointment  should  have  been  made  by  one,  only, 
and  that  his  bond  was  approved  by  a  single  judge;  and 
it  is  said  that  either  the  appointment  or  the  approval 
of  the  bond  was  fatally  defective.  We  do  not  think  the 
point  is  well  taken;  but  if  it  be  conceded,  still  it  is  clear 
that  he  was  acting  in  the  capacity  of  master  in  chancery 
at  the  time,  and  therefore  his  authority  to  administer  the 
oath  cannot  be  questioned  in  this  proceeding.  2  Wharton 
on  Crim.  Law,  sec.  217;  Morrell  v.  People,  32  111.  499. 
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In  this  connection  it  is  also  said  that  there  was  no 
evidence  upon  the  trial  that  a  proper  oath  was  admin- 
istered. It  does  appear  that  the  defendant,  previous  to 
testifying  before  the  master,  was  sworti  by  him  as  a  wit- 
ness. This,  in  the  absence  of  proof  to  the  contrary,  suffi- 
ciently establishes  that  a  binding  oath  was  administered 
to  him.  The  form  of  the  oath  was  immaterial.  Gill  v. 
Caldwell,  Breese,  53;  McKinney  v.  People,  2  Gilm.  540. 

It  is  urged  that  the  trial  for  perjury  could  not  be  le- 
gally had  until  the  foreclosure  suit  in  which  it  is  alleged 
the  false  testimony  was  given  had  been  disposed  of.  This 
position  is  also  untenable.  In  practice,  the  prosecution 
for  perjury  is  frequently  continued  until  the  proceeding 
in  which  the  perjury  is  charged  to  have  been  committed 
has  been  ended.  But  it  is  a  rule  of  convenience,  only, 
and  the  court  trying  the  criminal  charge  may,  in  its  sound 
discretion,  proceed  to  final  verdict,  notwithstanding  the 
other  case  is  still  pending.     People  v.  Hays,  140  N.  y.  484. 

It  is  argued  at  some  length  that  there  was  a  variance 
between  the  allegations  of  the  indictment,  as  to  the  par- 
ties between  whom  issues  were  formed  in  the  foreclosure 
proceeding,  and  the  proofs.  This  position  is  based  upon 
the  fact  that  the  record  in  the  foreclosure  proceeding, 
introduced  in  evidence  on  this  trial,  showed  that  certain 
of  the  defendants  were  defaulted,  whereas  the  allegation 
in  the  indictment  is  that  issues  were  formed  as  to  all  the 
parties.  Without  wishing  to  be  understood  as  holding 
that  there  was  in  this  record  a  material  variance,  it  is 
sufficient  to.  say  that  the  question  was  not  raised  upon 
the  trial  and  hence  cannot  be  urged  here.  Nothing  is 
better  settled  than  that  the  objection  of  variance,  to  be 
available  upon  appeal  or  writ  of  error,  either  in  a  civil 
or  criminal  action,  must  be  urged  in  the  court  below,  and 
for  the  reason  that  if  it  is  pointed  out  and  insisted  upon 
it  may  be  avoided  by  amendment  or  other  proofs.  {Clay 
v.  People^  86  111.  147;  McKinney  v.  Peojile,  supra.)    Authori- 
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ties  cited  by  counsel  for  plaintiff  in  error  in  no  way  mili- 
tate against  this  .well  established  rule. 

The  next  point  made  is,  that  the  matter  alleged  as 
perjury  was  not  material  to  the  issue,  as  shown  by  the 
indictment  and  by  the  testimony.  The  averment  in  the 
indictment  is,  that  the  defendant,  "to-wit,  on  the  said 
13th  day  of  March,  in  the  year  of  our  Lord  1898,  in  said 
county  of  Cook,  in  the  State  of  Illinois,  aforesaid,  on  the 
hearing  of  said  cause  as  aforesaid,  where  by  law  an  oath 
or  affirmation  was  then  and  there  required,  as  aforesaid, 
in  a  matter  material  to  the  issue  of  said  cause,  as  afore- 
said, did  feloniously,  willfully,  corruptly  and  falsely 
swear  and  testify,  among  other  things,  in  substance  as 
follows,  to-wit:  I  told  Harry  F.  Williams,  on  the  22d  day 
of  October,  1897,  that  I  had  not  signed  certain  orders,  and 
that  I  had  his  interest  money  for  him  and  that  he  could 
have  it.  He  said  he  was  there  for  the  purpose  of  getting 
the  money.  I  had  on  the  22d  day  of  October,  1897,  $1030 
that  had  just  been  paid  to  me  by  J.  Aaron  Adams,  145 
LaSalle  street.  I  put  my  hand  in  my  pocket  and  pulled 
out  a  $20  bill  and  a  $5  bill  and  handed  him  the  money. 
He  said:  *I  cannot  take  that  unless  you  give  me  the  in- 
surance money.'  He  said,  *VanVlissingen  will  call  you 
up  by  telephone.'  Mr.  Williams  said,  *I  cannot  take  the 
interest;  we  ought  to  have  the  money  for  the  insurance 
with  the  orders  signed.'  I  said,  *I  will  place  my  own  in- 
surance.' This  gentleman.  Crafts  W.  Higgins,  was  there 
present  at  the  time  of  the  said  conversation.  There  was 
$1000  and  six  months'  interest,  amounting  to-$1030.  I  put 
$20  and  $5  with  it.  That  made  $1055,— the  money  I  told 
Mr.  Williams  to  take.  There  never  was  a  direct  demand 
for  the  interest  money  alone.  Williams  said  he  came  to 
get  the  interest  and  insurance  money.  He  said  on  the 
22d  of  October,  1897,  in  my  olBfice,  that  he  wanted  the  in- 
terest and  insurance  money.  I  said,  *There  is  your  money 
— there  is  your  interest  money.'  I  pushed  it  towards  him 
and  said,  *Take  your  money.'    It  was  on  the  leaf  of  my 
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desk.  Crafts  W.  Higgins  was  sitting  at  the  end  of  my 
desk  in  a  chair.  It  would  be  the  west  end  as  you  come 
in  from  LaSalle  street.  I  had  $1030.  It  was  all  there 
together.  I  said,  *There  is  your  money;  take  it.'  There 
was  $1055.  I  pushed  it  to  him  and  said,  'Take  your  money 
to  VanVlissingen.'  I  stated  to  Williams  the  amount  of 
money  that  was  in  the  roll." 

The  contention  seems  to  be  that  the  alleged  false  tes- 
timony set  out  does  not  show  any  connection  between 
Williams,  the  party  to  whom  the  defendant  swore  he 
offered  the  money,  and  VanVlissingen,  the  trustee,  and 
therefore,  it  is  said,  testimony  showing  the  offer  to  Wil- 
liams was  immaterial  to  the  issue.  The  indictment  is 
subject  to  the  criticism  of  being  unnecessarily  volumin- 
ous, but  we  think  it  complies  with  the  rules  of  criminal 
pleading,  in  cases  of  perjury,  in  its  allegations  as  to  the 
materiality  of  the  alleged  false  testimony.  The  rule  is, 
that  an  indictment  for  perjury  must  show  that  the  mat- 
ter sworn  to,  assigned  as  perjury,  was  material.  But  this 
need  not  be  by  setting  out  the  testimony.  It  may  be  done 
by  an  express  averment  to  that  effect.  (Pollard  v.  PeoplCy 
69  111.  148;  Kimmel  v.  People,  92  id.  457.)  The  averment  in 
this  indictment  that  the  false  testimony  was  in  a  matter 
material  to  the  issue  makes  it  good,  and  the  preceding 
allegation,  to  the  effect  that  it  became  a  material  in- 
quiry whether  or  not  the  defendant  tendered  the  money 
to  VanVlissingen,  may  be  entirely  rejected  as  surplusage. 
(1  Bishop  on  New  Crim.  Proc.  sec.  482.)  The  technical 
precision  formerly  required  in  indictments  for  perjury 
has  been,  to  a  considerable  extent,  dispensed  with  by  the 
provisions  of  our  statute:    (Rev.  Stat.  chap.  88,  sec.  227.) 

We  also  think  the  evidence,  taken  as  a  whole,  clearly 
tended  to  prove  that  the  alleged  false  testimony  was 
upon  a  matter  material  to  the  issues  between  the  parties. 
As  stated,  the  foreclosure  proceeding  was  upon  a  trust 
deed  given  by  one  O'Donohue  and  wife  to  Peter  VanVlis- 
singen, trustee,  to*  secure  O'Donohue's  note  for  $56,000, 


Digitized  by 


Google 


286  Greene  v.  The  People.  [182  DL 

due  in  five  years,  with  interest  at  five  and  one-half  per 
cent,  and  ten  interest  coupons  for  $1540  each.  The  trust 
deed  provided  that  for  a  failure  to  pay  any  one  of  the 
interest  notes  the  trustee  might  declare  the  whole  mort- 
gage debt  due  and  proceed  to  foreclose.  The  defendant 
claimed  to  have  become  the  owner  of  the  mortgaged 
premises.  The  bill  alleged  a  failure  to  pay  one  of  the 
interest  coupons  then  past  due,  for  which  default  the 
complainant  had  elected  to  declare  the  principal  sum 
due.  The  defendant,  by  his  answer,  after  alleging  his 
ownership  of  the  premises,  alleged  that  he  tendered  to 
the  trustee,  for  the  use  of  the  holder  of  the  mortgage,  the. 
full  sum  remaining  due  on  said  interest  coupon,  which 
he  had  refused  to  accept.  With  the  answer  he  brought 
the  money  into  court,  and  denied  that  complainant  was 
entitled  to  any  of  the  relief  prayed.  The  testimony,  to 
our  minds,  clearly  established  the  fact  that  no  tender  or 
offer  to  pay  said  interest  was  made  by  him,  but  does 
establish  that  the  defense  was  a  false  and  ficticious  one, 
gotten  up  by  him  and  others  whom  he  engaged  in  the 
scheme  which  he  attempted  to  carry  out  by  falsely  swear- 
ing to  the  tender.  How  it  can  be  said,  under  the  issues 
in  this  case,  that  the  testimony  was  immaterial  we  are 
unable  to  perceive.  If  it  had  been  true  and  the  tender 
been  established  by  the  proof  it  would  certainly  have 
defeated  the  complainant's  right  to  relief  upon  the  bill. 

Criticism  is  made  upon  instructions  given  on  behalf 
of  the  People,  and  in  the  ruling  of  the  court  in  refusing 
to  give  certain  instructions  asked  on  behalf  of  the  de- 
fendant. Many  of  the  points  made  upon  this  branch  of 
the  case  we  can  but  regard  as  extremely  technical,  and 
do  not  deem  it  necessary  to  say  more  than  from  a  con- 
sideration of  the  entire  charge  to  the  jury  we  are  able 
to  discover  no  substantial  error. 

TJie  judgment  of  the  criminal  court  will  be  aflSrmed. 

Judgment  affirmed. 
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Fannie  F.  Weaver 

V, 

Mary  W.  Weaver. 
Opinion  filed  October  16,  ISdB—Behearing  denied  December  7, 1899. 

1.  Insurance — when  giving  of  duplicate  assignment  to  agent  is  not  a 
delivery.  The  delivery  of  a  duplicate  assig-nment  of  a  life  insurance 
policy  to  an  ag^ent  of  the  company  does  not  amount  to  a  delivery  to 
a  third  person  for  the  benefit  of  'the  assig'nee,  when  the  copy  was 
furnished  the  agent  in  compliance  with  a  condition  in  the  policy. 

2.  Same — wJiat  not  a  vaZid  gift  of  insurance  policy.  A  son  who,  after 
executing  an  assignment  of  a  life  insurance  policy  to  his  mother  as 
a  gift,  sends  word  to  her  of  the  fact  and  that  he  will  keep  the  policy 
and  assignment  for  her,  does  hot  thereby  make  a  valid  delivery  of 
the  assignment  or  deprive  himself  of  the  right  to  make  a  different 
disposition  of  the  policy  thereafter. 

3.  Trusts— a  trtist  (^annot  be  deduced  from  a  mere  imperfect,  gift  A 
trust  relation  with  reference  to  an  assignment  of  a  life  insurance 
policy  cannot  be  said  to  exist  between  the  assured  and  the  assignee 
where  the  gift  of  the  assignment  was  imperfect. 

Weaver  v.  Weaver^  80  111.  A  pp.  370,  reversed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  E.  F.  Dunne,  Judge, 
presiding. 

Rogers  &  Mahoney,  and  Frederick  A.  Willoughby, 
for  appellant: 

It  is  essential  to  the  validity  of  a  gift  that  the  donor 
must  be  competent  to  contract;  there  must  be  freedom 
of  will;  the  gift  must  be  complete,  with  nothing  left  un- 
done; the  property  must  be  delivered  by  the  donor  and 
accepted  by  the  donee,  and  the  gift  must  go  into  imme- 
diate and  absolute  effect.  Am.  &  Eng.  Ency.  of  Law,  1313. 

Equity  will  not  interfere  to  perfect  a  defective  or  im- 
perfect gift,  nor  convert  such  a  gift  into  a  declaration  of 
trust  merely  on  account  of  the  imperfection.  Am.  &  Eng. 
Ency.  of  Law,  1314. 
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In  order  to  comt)lete  the  assignment  or  gift,  delivery, 
or  that  which  is  equivalent  thereto,  mnst  be  made.  Lemon 
V.  Insurance  Co.  38  Conn.  294;  Palmer  v.  Merrill,  6  Cush.  282; 
Otis  V.  Beckwith,  49  111.  121;  Williams  v.  Chamberlain,  165  id. 
210;  Bristow  v.  ffall,  16  Tex.  566;  Eiseley  v.  Bank,  83  N.  Y. 
318;  Williams  v.  Guile,  46  Hun,  645;  Weber  v.  Christen,  121 
111.  91. 

In  this  State  an  insurance  policy  is  but  a  chose  in  ac- 
tion, and  governed  by  the  principles  applicable  to  choses 
in  action  in  general.  Conyne  v.  Jones,  51  111.  App.  17;  In- 
surance Co.  V.  Ludwig,  103  111.  305. 

There  was  no  trust  in  this  case,  either  express  or  im- 
plied. Badgley  v.  Votrain,  68  111.  25;  Kingsbury  v.  Bumside, 
58  id.  310;  Stevenson  v.  Crapnell,  114  id.  19;  Lantry  v.  Lantry, 
51  id.  458;  2  Pomeroy's  Eq.  Jur.  sec.  1044;  Biggins  v.  Big- 
gins, 133  IlL  218;  Williams  v.  Chamberlain,  165  id.  210;  Clark 
V.  Durand,  12  Wis.  233;  Ferry  v.  McHenry,  13  111.  236. 

Holden  &  Buzzell,  (William  H.  Holden,  of  coun- 
sel,) for  appellee: 

Edward  L.  Weaver  made  and  delivered  a  formal  assign- 
ment of  the  policy.  He  left  nothing  undone  to  complete 
the  gift  to  his  mother.  He  notified  her  of  the  assignment 
and  she  accepted  the  same.  Upon  his  death  she  could 
sue  and  recover,  therefore  the  gift  was  effectual  as  a  gift 
inter  vivos.    8  Am.  &  Eng.  Ency.of  Law,  1313,  1314. 

The  delivery  to  the  insurance  company  of  the  assign- 
ment to  the  appellee  was  a  valid  and  effectual  delivery 
thereof  for  the  use  and  benefit  of  appellee.  Fortescue  v. 
Barnett,  3M.  &  K.  41;  Sanborn  v.  Goodhue,  28  N.  H.  56;  Ker- 
rigan V.  Rautigan,  43  Conn.  23;  Walker  v.  Walker,  42111.  311; 
Bryanv.Wash,  2  Gilm.  557;  Otis  y.Beckwith,  49  111.  121;  Mc- 
Ewen  y.Troost,  1  Sneed,  191;  33  Tenn.  191;  DeCaument  v. 
Bogort,  36  Hun,  382;  Eurlbut  v.  Eurlbut,  49  id.  189;  Gunnell 
Y.Cockerill,  79  111.  79;  Baker  v.  Baker,  159  id.  394;  Wilson  v. 
Wilson,  158  id.  574;  Shea  v.  Murphy,  164  id.  614;  Gannon  v. 
McGuire,  47  N.  Y.  Sup.  870;  Cline  v.  Jones,  111  111.  566;  Tar- 
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box  V.  Grant,  89  Atl.  Rep.  378;  Walter  v.  Way,  170  111.  96; 
Martin  v.  Martin,  id.  639. 

The  gift,  being  evidenced  by  deed  duly  delivered  to  a 
tbird  person,  is  complete.  Fulton  v.  Fulton,  48  Barb.  590; 
Crabtree  v.  Crabtree,  159  111,  348;  Miller  v.  Meers,  155  id.  294; 
Masterson  v.  Cheek,  23  id.  73;  Knapatein  v.  Tinnette,  156  id. 
324;  Folly  Y.  Fautuyl,  4  Halst.  158;  McElrayY.Hiner,  133111. 
156;  Jaggera  v.  Bates,  3  Strobb.  Eq.  379;  Mallett  v.  Pa^ye, 
8  Ind.  864. 

In  a  gift  by  parol,  only,  is  the  delivery  of  the  thing 
given  essential.  Ewing  v.  Eioing,  2  Leigh,  343;  Carpenter 
V.  Soule,  43  Sickels,  257;  Matson  v.  Abbey,  70  Hun,  477;  Me- 
Cutchen  v.  McCutchen,  9  Port.  650;  Walker  v.  Crews,  73  Ala. 
415;  Crawford  v.  Bertholf,  1  N.  J.  Eq.  458;  Bunn  v.  TTm^^orp, 

1  Johns.  Ch.  329;  Reed  v.  Dmithit,  62  111.  348;  jFi/Zton  v.  Ful- 
ton,  48  Barb.  590. 

In  the  case  of  a  gift  which  is  valid  upon  delivery  of 
the  assignment,  the  gift  is  complete  upon  such  delivery 
to  the  debtor,  and  nothing  further  is  required  to  enable 
the  assignee  to  sue  for  and  recover  the  demand  thus  as- 
signed. Williamav.Chamberlain,16?>lll,  220;  ShultSY.Shulta, 
159  id.  660;  Cline  v.  Jones,  111  id.  566;  Irons  v.  Smallpiece, 

2  B.  &  A.  551;  Bryan  v.  Wash,  2  Gilm.  557. 

The  law  presumes  more  in  favor  of  the  delivery  of 
deeds  made  in  the  course  of  voluntary  settlements  than 
it  does  in  ordinary  cases  of  bargain  and  sale.  Winterbottom 
V.  Pattison,  152  111.  334;  Reed  y.Douthit,  62  id.  348. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

The  parties  to  this  litigation  were  interpleaders  in 
the  circuit  court  of  Cook  county  upon  the  petition  of  the 
JSitna  Life  Insurance  Company,  each  claiming  the  bene- 
fit of  a  policy  of  insurance  upon  the  life  of  Edward  L. 
Weaver,  procured  December  20,  1882.  He  died  May  9, 
1896,  leaving  appellant,  his  widow,  and  appellee,  his 
mother,  surviving  him.  The  policy  provided  that  ''no  as- 
signment of  this  policy  shall  be  valid  unless  made  in 
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writing  and  attached  hereto  and  a  copy  thereof  furnished 
said  company;  and  any  claim  against  this  company  aris- 
ing under  this  policy,  made  by  any  assignee,  shall  be 
subject  to  proof  of  interest."  On  October  8,  1892,  about 
one  year  after  his  marriage  to  appellant,  insured  went  to 
the  office  of  the  company  in  Chicago  and  there  filled  out 
in  duplicate  an  assignment  to  his  mother,  as  follows: 

**For  value  received  I  hereby  transfer,  assign  and  turn  over 
unto  Mary  W.  Weaver,  mother,  all  my  right,  title  and  interest 
in  policy  of  life  insufance  No.  35,856,  issued  by  the  -Etna  Life 
Insurance  Company  of  Hartford,  Conn.,  and  all  benefit  and  ad- 
vantage to  be  derived  therefrom. 

*  ^Witness  my  hand  and  seal  at  Chicago,  State  of  Illinois, 
this  eighth  day  of  October,  1892. 

Edward-L.  Weaver.  [Seal.]" 

This  he  acknowledged  before  a  notary  public  on  that 
day,  and  left  one  copy  with  the  agent  of  the  company, 
and  took  the  other,  with  the  policy,  to  his  home.  A  short 
time  previous  to  his  death  (May  9, 1896,)  he  made  another 
assignment,  to  appellant,  one  copy  of  which  was  attached 
to  the  policy  and  delivered  by  him  to  her;  the  other  she 
caused  to  be  delivered  to  the  company  some  days  after 
his  death. 

Upon  a  hearing  in  the  circuit  court  a  finding  and 
decree  were  rendered  in  favor  of  the  wife,  which,  on  ap- 
peal to  the  Appellate  Court  for  the  First  District,  was 
reversed  for  error  in  the  exclusion  of  evidence,  and  the 
cause  was  remanded  for  further  proceedings.  On  a  sec- 
ond hearing  the  chancellor  again  found  for  the  wife,  and 
entered  a  decree  in  her  favor,  but  that  decree  has  been 
reversed  by  the  Appellate  Court  and  the  cause  remanded, 
with  directions  to  enter  a  decree  in  favor  of  the  mother. 
To  reverse  that  judgment  the  wife  prosecutes  this  appeal. 

Both  assignments  are  admitted  by  all  parties  to  have 
been  intended  by  the  assignor  as  mere  gifts.  The  conten- 
tion on  behalf  of  the  mother,  in  the  circuit  and  Appellate 
Courts  and  here,  is,  that  the  assignment  to  her  was  a  per- 
fected gift  and  the  power  of  the  insured  to  thereafter 
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make  an  assignment  of  it  exhausted;  or,  as  it  is  some-  • 
times  expressed,  after  that  assignment  he  was  no  longer 
in  loco  pcenitentice.  And  this  position,  though  overruled 
by  the  circuit  court,  has  been  sustained  by  the  Appellate 
Ck>urt.  The  correctness  of  the  contention  depends  upon 
whether  or  not  there  was  such  a  delivery  of  the  assign- 
ment as  to  put  the  control  of  it  and  the  policy  out  of  the 
power  of  the  assignor  during  the  remainder  of  his  life. 
It  is  conceded,  as  clearly  it  must  be,  that  unless  there 
was  such  delivery  the  gift  to  the  mother  was  not  so  per- 
fected inter  vivoa  as  to  give  it  validity  as  against  the  sec- 
ond assignment,  and,  on  the  other  hand,  it  is  not  denied 
that  if  the  first  assignment  was  so  far  completed  as  to 
become  a  valid  and  binding  gift  upon  the  part  of  the 
donor,  then  the  second  subsequent  gift  to  the  wife  is  in- 
valid for  want  of  power  to  make  it. 

Turning,  then,  to  the  vital  question  in  the  case,  was 
there  a  delivery  of  the  assignment  of  October  8,  1892,  to 
the  mother?  No  controversy  is  made  upon  the  proposi- 
tion that  an  actual,  manual  delivery  was  not  necessary, 
but  it  is  admitted  by  counsel  for  appellant  that  a  good 
delivery  may  be  made  by  acts  without  words,  by  words 
without  acts,  or  by  both;  that  a  delivery  may  be  legally 
made  to  a  third  person  for  the  benefit  of  a  grantee,  or,  as 
in  this  case,  the  assignee.  The  usual  mode  of  delivery  is 
the  mutual  transfer  from  the  grantor  to  the  grantee.  But 
it  is  too  well  understood  to  call  for  the  citation  of  author- 
ities, that  the  declarations  and  conduct  of  the  grantor  in 
relation  to  the  instrument  may  be  such  as  to  become 
equivalent  to  such  actual  delivery,  and  in  every  such 
case  the  crucial  test  is  the  intent  with  which  the  acts  or 
declarations  were  made,  and  that  intent  is  to  be  ascer- 
tained from  the  conduct  of  the  parties,  particularly  the 
grantor,  and  all  the  surrounding  circumstances  of  the 
transaction.  (Weber  v.  Christen,  121  111.  91.)  **Delivery  is 
by  words,  acts,  or  both  combined,  by  which  a  grantor  ex- 
presses a  present  intention  to  divest  himself  of  title  to 
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property  described  in  a  proper  deed.  No  particular  form 
of  delivery  is  required.  A  deed  may  be  manually  given 
by  the  grantor  to  the  grantee,  yet  manual  delivery  is 
unnecessary.  The  real  test  of  delivery  is  this:  Did  the 
grantor,  by  his  acts  or  words,  or  both,  intend  to  divest 
himself  of  title?  If  so,  the  deed  is  delivered."  9  Am.  & 
Eng.  Ency.  of  Law,  (2d  ed.)  pp.  153,  154, — citing  Weber  v. 
CJiristen,  supra,  and  other  Illinois  decisions  to  like  effect. 
In  Provart  v.  Harris,  isO  111.  40,  (on  p.  47  of  the  opinion,) 
after  citing  authorities  as  to  what  will  constitute  a  good 
delivery,  we  said:  "While  it  may  not  be  essential  in  all 
cases  that  the  deed  should  be  delivered  into  the  actual 
possession  of  the  grantee,  (Gunnell  y.Cockerill,  79  111.'  79,) 
it  is  indispensable,  whatever  means  may  be  adopted  to 
accomplish  its  delivery,  that  the  deed  pass  beyond  the 
dominion  and  control  of  the  grantor,  for  otherwise  it  can 
not  be  correctly  said  to  come  within  the  power  and  con- 
trol of  the  grantee.  Their  interests  are  diametrically  op- 
posed. Both  cannot,  consistently  with  its  objects,  have 
control  of  the  deed  at  the  same  time,  and  until  the  grantor 
parts  with  all  control  over  it  that  of  the  grantee  does 
not  attach.  (Cases  supra.)  It  is  absolutely  essential  that 
the  acts  done  or  words  spoken,  or  both,  shall  clearly 
manifest  an  intention  on  his  part  that  the  deed  shall  pres- 
ently become  operative  to  convey  the  estate  therein  de- 
scribed to  the  grantee,  and  that  he  has  parted  with  all 
power  of  control  and  dominion  over  it,  {Bryan  v.  Wa^sh, 
2  Gilm.  557,)  for,  as  we  have  seen,  if  the  grantor  retains 
dominion  and  control  over  it,  the  deed  is  ineffectual  for 
any  purpose  as  a  conveyance.  In  Cook  v.  Brown,  34  N.  H. 
460,  the  court,  in  passing  upon  this  point,  there  said:  *To 
make  the  delivery  good  and  effectual  the  power  of  do- 
minion over  the  deed  must  be  parted  with.  Until  then 
the  instrument  passes  nothing.  It  is  merely  ambulatory 
and  gives  no  title.  *  *  *  So  long  as  it  is  in  the  hands 
of  a  depositary,  subject  to  be  recalled  by  the  grantor  at 
any  time,  the  grantee  has  no  right  to  it  and  can  acquire 
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none,  and  if  the  grantor  dies  without  parting  with  his 
control  over  the  deed  it  has  not  been  delivered  during^ 
his  life,  and  after  his  decease  no  one  can  have  the  power 
to  deliver  it.'  In  Frutsman  v.  Baker,  80  Wis.  644,  it  was 
said:  *To  constitute  delivery,  good  for  any  purpose,  the 
grantor  must  divest  himself  of  all  power  and  dominion 
over  the  deed.  ♦  ♦  *  An  essential  characteristic  and 
indispensable  feature  of  every  delivery,  whether  absolute 
or  conditional,  is,  that.there  must  be  a  parting  with  the 
possession  and  of  the  power  and  control  over  the  deed  by 
the  grantor,  for  the  benefit  of  the  grantee,  at  the  time  of 
delivery. '  While  the  doctrine  announced  in  these  cases 
has  not  been  universally  adopted,  (1  Devlin  on  Deeds,  sec. 
283,)  it  is  supported  by  the  great  current  of  authority," — 
citing  authorities.  In  Walter  v.  Way,  170  111.  96,  (on  p.  99 
of  the  opinion,)  we  again  said:  "It  has  also  been  said 
that  a  delivery  may  be  by  acts  or  words,  or  by  both, 
or  by  one  without  the  other.  But  it  is  well  settled  that 
several  things  are  necessary  to  constitute  a  valid  or  ef- 
fective delivery  of  a  deed.  One  of  the  essential  requi- 
sites of  a  sufficient  delivery  is,  that  the  deed  pass  beyond 
the  dominion  and  control  of  the  grantor," — citing  with 
approval  Provart  v.  Harris,  supra.  To  the  same  effect  is 
Hawea  vJHawes,  177  111.  409. 

Here  there  is  no  claim  that  there  was  an  actual  de- 
livery of  the  deed  of  assignment  to  Mary  W.  Weaver, 
the  appellee,  but  it  is  insisted  that  the  leaving  of  one  of 
the  duplicate  copies  with  the  agent  of  the  insurance  com- 
pany amounted  to  a  delivery  to  a  third  person  for  her 
benefit.  This  position  cannot  be  sustained.  We  think 
it  clear,  from  all  the  facts  in  the  case,  that  the  only  pur- 
pose of  the  insured  in  leaving  that  copy  with  the  com- 
pany was  to  comply  with  the  condition  in  the  policy 
requiring,  in  case  of  an  assignment,  a  copy  thereof  to  be 
furnished  to  the  company. 

The  case  of  Hurlbut  v.  Hurlbut,  49  Hun,  189,  relied  upon 
by  counsel  for  appellee  as  an  authority  sustaining  their 
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contention  on  this  point,  is  disting^uishable  from  this  case 
in  that  particular,— at  least  there  is  nothing  in  the  case 
as  reported  to  show  that  there  was  a  condition  in  the- 
policy  that  the  company  should  be  furnished  with  a  copy 
of  any  assignment  to  make  it  valid.  It  was  perfectly 
consistent  with  all  the  facts  in  that  case  to  hold  that 
the  delivery  to  the  agency  of  the  company  was  with 
the  intent  to  presently  divest  the  title  of  the  father  and 
transfer  it  to  the  daughter,  whereas  here  it  is  altogether 
consistent  with  the  facts  that  the  duplicate  was  placed 
in  the  hands  of  the  agent  solely  for  the  purpose  of  taking 
one  step,  made  necessary  by  the  policy,  to  finally  con- 
summate the  transfer.  The  declarations  of  the  assured, 
proved  by  appellee  herself,  to  the  effect  that  he  would 
retain  the  policy  and  assignment  for  her,  are  inconsistent 
with  the  claim  that  by  the  delivery  of  the  copy  he  in- 
tended that  a  third  party  should  hold  it  for  her  benefit. 
The  fact  that  the  copy  was  executed,  acknowledged  and 
left  with  the  company  is,  of  course,  a  circumstance  tend- 
ing to  show,  with  all  the  other  facts  of  the  case,  that 
there  was  a  purpose,  at  the  time,  to  make  a  complete 
gift  to  the  assignee,  but  it  was  not,  of  itself,  a  valid  de- 
livery. And  Williama  v.  Ghamherlain,  165  111.  210,  goes  no 
further  than  this. 

But  it  is  insisted  that  the  acts  and  declarations  of 
the  insured  were  equivalent  to  a  delivery  to  the  assignee 
herself.  It  appears  from  the  testimony  of  Mr.  Snow,  a 
brother-in-law  of  the  deceased,  that  on  the  day  the  blanks 
were  filled  up  and  executed  at  the  ofiice  of  the  company, 
and  after  they  were  completed  and  a  copy  left  with  the 
agent,  deceased  directed  him  to  inform  his  mother  that 
he  "had  assigned  his  policy  of  life  insurance  in  the  -^tna 
Life  Insurance  Company,  of  $2000,  to  her,  and  he  would 
keep  the  policy  and  assignment  for  her"  This  witness  also 
testified  that  that  evening,  at  his  house,  the  mother  being 
present,  (she  then  living  with  him,)  he  delivered  that  mes- 
sage, to  which  she  replied,  in  substance,  that  it  was  very 
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kind  in  her  son.  The  wife  of  Snow,  sister  of  deceased, 
also  testified  to  the  delivery  of  the  message  and  the  reply 
of  the  mother.  Subsequently  all  the  parties  met  in  Cali- 
fornia* where  the  insured  resided  for  a  time  for  his  health, 
and  Snow,  his  wife  and  appellee  all  testify  to  conversa- 
tions there,  some  of  which  were  as  late  as  in  the  winter 
of  1895,  in  which  the  deceased  stated  that  he  had  assigned 
the  policy  to  his  mother,  and  she  testifies  that  he  at  one 
time  told  her  that  he  would  keep  it  for  her.  This  testi- 
mony, considered  most  favorably  to  the  appellee,  merely 
amounts  to  saying  tl^at  he  made  the  assignment,  retained 
possession  of  it,  and  sent  word  to  his  mother  that  he  had 
made  it  and  that  he  woi;ld  "keep  it  for  her."  There  is  no 
evidence  in  this  record  to  the  effect  that  the  assignment 
was  ever  attached  to  the  policy,  and  the  proof  shows 
that  it  was  never  seen  after  the  assured  took  it  from  the 
office  of  the  company.  At  the  time  of  the  assignment  to 
the  wife  the  policy  was  found  in  a  tin  box  in  the  trunk 
of  the  assured,  and  no  assignment  was  attached  to  or 
found  with  it.  Certainly,  under  the  testimony  of  Snow, 
his  wife  and  appellee,  it  cannot  be  said  the  assured  ever 
parted  with  the  dominion  and  control  over  the  instru- 
ment, unless  it  must  be  held  that  he  did  so  by  the  decla- 
ration or  promise  that  he  would  keep  it  for  the  assignee. 
It  has  been  held  that  there  could  be  no  valid  delivery 
of  a  deed  so  long  as  it  remained  in  the  possession  and 
control  of  the  maker.  While  the  rule  is  not  uniform,  no 
case  has  been  found  which  holds,  nor  can  we  conceive 
that  it  could  be  held,  that  a  deed  retained  by  the  grantor 
for  the  grantee  would  ever  t^  equivalent  to  a  delivery, 
unless  it  was  clearly  shown  that  he  retained  it  under 
such  circumstances  as  would  estop  him  from  making  any 
other  disposition  of  it  subsequently.  That  Edward  L. 
retained  the  physical  control  of  this  assignment  cannot 
be  questioned.  That  he  had  it  in  his  power  to  destroy 
it  (and  we  think  it  fairly  inferable  that  he  did  do  so)  is 
clear.   The  promise  that  he  would  keep  it  for  his  mother 
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was  without  consideration,  the  transfer  being  a  mere 
gift,  and  no  one  will  claim  that  she  could,  at  any  time,  by 
any  means,  have  compelled  the  fulfillment  of  that  prom- 
ise. Had  he  the  next  day,  or  at  any  time  subsequent  to 
the  execution  of  the  instrument,  seen  proper  to  inform 
his  mother  that  he  had  changed  his  mind  and  determined 
not  to  keep  it  for  her,  will  it  be  seriously  contended  that 
she  could  have  prevented  the  carrying  out  of  that  de- 
termination? If  so,  upon  what  principle  and  by  what 
means?  It  may  be  said  that,  morally,  it  was  wrong  that 
he  should  deceive  her  by  his  conduct  and  declarations, 
but  he  was  guilty  of  no  legal  wrong  for  which  the  law 
affords  a  remedy.  The  charitable  view,  however,  and 
one  not  inconsistent  with  the  facts,  to  our  minds,  is,  that 
while  he  at  different  times  had  it  in  his  mind  to  give  the 
policy  to  his  mother,  he  never  understood  that  he  had  ab- 
solutely done  so,  and  that,  putting  his  own  construction 
on  his  acts  and  declarations,  he  never  intended  to  fore- 
close himself  of  the  right  to  leave  it  to  his  estate  or  give 
it  to  his  wife  if  circumstances,  in  his  judgnjent,  subse- 
quently justified  it.  In  the  very  case  of  Otis  v.  Beckwith, 
49  III.  121,  so  much  relied  upon  by  counsel  for  appellee, 
.the  assignment  was  made,  the  company  and  assignee 
(a  trustee)  notified  thereof,  and  the  latter  returned  to  the 
assignor  his  written  acceptance  thereof.  The  assignor 
retained  the  assignment  until  his  death,  never  in  any 
way  indicating  a  purpose  to  revoke  it,  and  it  was  held, 
after  his  death,  that  it  was  a  valid  assignment,  enforce- 
able in  equity,  but  Chief  Justice  Breese,  in  rendering  the 
opinion,  said  (p.  141):  "We  place  the  most  stress  upon 
the  first  point  discussed,  and  that  is  the  intention  of  the 
donor.  *  *  *  At  no  time  did  he  manifest  any  desire 
to  retract,  and  though  he  occupied  locus  pcenitentice,  he 
did  not  repent  of  his  act,  but  left  the  world  with  the  con- 
ception that  those  so  dear  to  him  had  been  provided  for." 
If  in  that  case  the  assignor  was,  during  his  lifetime, 
in  loco  poenitentice,  how  can  it  be  said  here  that  Edward 
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L.  Weaver  was  powerless,  from  the  moment  he  sent  the 
message  to  his  mother,^to  repent  of  his  act  and  do  as  it 
is  conceded  he  did, 'with  all  the  formalities  and  require- 
ments of  law  and  the  conditions  in  his  policy,  by  giving 
it,  as  the  last  act  of  his  life,  to  his  wife? 

What  we  have  here  said  sufficiently  disposes  of  the 
point  that  a  trust  relation  existed  between  the  assured 
and  his  mother  as  to  the  assignment.  We  have  shown 
that  there  was  no  valid  delivery,  and  therefore  the  gift 
was  imperfect.  It  was  held  in  Badgley  v.  Votrain,  68  111. 
25  (on  p.  30):  "If  the  trust  is  perfectly  created,  so  that 
the  don6r  or  settlor  has  nothing  more  to  do  and  the  per- 
son seeking  to  enforce  it  has  need  of  no  further  convey- 
ance, *  ♦  ♦  it  will  be  carried  into  eflfect,  although 
it  was  without  consideration  and  the  possession  of  the 
property  was  not  changed;  but  if,  on  the  other  hand, 
the  transaction  is  incomplete  and  its  final  completion  is 
asked  in  equity,  the  court  will  not  interpose  to  perfect 
the  settlor's  liability  without  first  inquiring  into  the  ori- 
gin of  the  claim  and  the  nature  of  the  consideration," — 
citing  authorities.  There  was  much  stronger  reason  for 
holding  that  an  enforceable  trust  existed  between  Wil- 
liams and  his  sisters  in  the  case  of  Williams  v.  Cliamherlain^ 
supra,  but  we  held  that  "from  a  mere  imperfect  gift  a 
trust  cannot  be  deduced."  (See  McCartney  v.  liidgway,  160 
111.  129,  and  cases  there  cited.)  As  wa's  said  in  that  case 
on  page  153:  "A  court  of  equity  will  not  aid  a  mere  vol- 
unteer to  carry  into  effect  an  imperfect  gift  or  an  execu- 
tory trust." 

Our  conclusion  is  that  the  decree  of  the  circuit  court 
was  right,  and  it  will  accordingly  be  affirmed  and  the 
judgment  of  the  Appellate  Court  reversed. 

Judgment  reversed. 
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The  Chicago  City  Railway  Company 

V. 

Sophia  Anderson. 
Opinion  filed  October  19^  1899—BeheaHng  denied  December  9, 1899, 

1.  Pleading — when  allegation  is  svfficient  to  admit  proof  of  plaintiffs 
employment.  An  allegation  that  because  of  the  injuries  received 
the  plaintiff  "was  and  is  hindered  and  prevented  from  attending  to 
her  business  and  affairs/'  is  sufficient  to  admit  evidence  of  her  fre- 
quent employment  as  nurse  and  her  earnings  in  that  capacity. 

2.  Instrucjtions — wJien  instruction  does  not  authorize  improper  al- 
lowance of  damages  for  mental  suffering.  An  instruction  that  in  esti- 
mating the  plaintiff's  damages  the  jury  may,  in  connection  with 
her  personal  injuries,  consider  her  pain  and  suffering,  if  any  are 
proved,  undergone  in  consequence  of  her  injuries,  if  any  are  proved, 
is  not  objectionable,  as  permitting  the  allowance  of  damages  for 
mental  pain  and  suffering  endured. 

3.  Appeals  and  errors— 4o/icn  remittitur  of  half  amount  of  verdict 
is  properly  required  on  appeal,  A  verdict  for  $7000,  rendered  in  an 
action  for  personal  injuries,  is  excessive,  and  is  properly  reduced, 
on  appeal,  to  $3500,  by  requiring  a  remUtUur^  where  the  plaintiff  is 
a  woman  fifty-nine  years  of  age,  who  divided  her  time  between  her 
housework  and  her  employment  as  a  nnrse,  at  which  she  earned 
$12  or  $15  per  week,  and  her  injuries,  except  temporarily,  are 
wholly  of  a  subjective  nature. 

Chicago  City  Bailway  Co,  v.  Anderson,  80  111.  App.  71,  affirmed. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Philip  Stein,  Judge, 
presiding. 

William  J.  Hynes,  and  Marcus  Kavanagh,  for  ap- 
pellant. 

William  C.  Schaefer,  and  George  W.  Plummer, 
for  appellee. 

Per  Curiam:  In  deciding  this  case  the  Appellate  Court 
delivered  the  following  opinion: 

"The  appellee  was  riding  as  a  passenger,  and  sat  in 
the  front  end  or  north-east  corner  of  one  of  appellant's 
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electric  cars.  When  the  car  was  attempting^  to  pass  a 
wagon  loaded  with  lumber  going  in  the  same  direction, 
the  lumber  projecting  some  feet— six  or  seven  feet;  as 
testified  by  one  witness, — befhind  the  end  of  the  wagon,  it 
ran  into  the  lumber,  some  pieces  of  which  broke  through 
and  into  the  car  and  hit  appellee  in  the  back,  and  caused 
the  injuries  for  which  she  sued  and  recovered. 

"It  would  be  useless  to  review  the  testimony  in  detail. 
There  is  no  question  made  that  appellee  was  not  in  the 
"exercise  of  all  due  and  proper  care  for  Jier  own  safety. 
Whether  the  car  was  negligently  operated  by  appellant's 
servants,  as  claimed  by  the  appellee,  or  whether  the  col- 
lision was  a  mere  unavoidable  accident  occasioned  by  a 
sudden  shifting  of  the  wagon  and  load  from  a  safe  posi- 
tion to  be  passed  by  the  car,  into  the  way  of  the  car  so 
suddenly  and  unexpectedly  as  to  make  the  collision  an 
unforeseen  and  unavoidable  accident  occasioned  by  an 
outside  force  beyond  the  control  and  avoidance  of  the 
appellant,  and  for  which  it  was  in  no  manner  negligent 
or  responsible,  were  matters  which  were  fully  placed  be- 
fore the  jury  by  the  evidence,  and  we  regard  their  con- 
clusion as  clearly  justifiable,  if  not  absolutely  right. 

"Appellant  argues  that  the  allegation  of  the  declara- 
tion that  because  of  the  injuries  received  appellee  *was 
and  is  hindered  and  prevented  from  transacting  and  at- 
tending to  her  business  and  affairs,'  is  insufllcient  to  ad- 
mit evidence  of  appellee's  frequent  employment  as  nurse 
to  women  in  confinement,  and  her  earnings  in  such  ca- 
pacity. The  rule  in  this  State  is,  *that  in  order  to  recover 
compensation  for  inability  to  work  at  the  plaintiff's  ordi- 
nary and  usual  employment  or  business,  all  that  is  nec- 
essary in  the  declaration  is  the  general  averment  of  such 
inability  caused  by  the  injury,  and  consequent  loss  and 
damage,  and  that  proof  of  his  particular  employment  or 
business,  and  of  his  ordinary  wages  or  earnings  therein, 
is  admissible  in  evidence  under  such  general  averment, 
but  that  when  it  is  sought  to  recover  for  loss  of  profits 
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or  earnings  that  depend  upon  the  performance  of  a  spe- 
cial contract  or  engagement,  then  these  special  and  par- 
ticular damages,  and  the  facts  on  which  they  are  based, 
must  be  set  out  in  the  declaration.'  {CJiicago  and  Erie  Bail- 
road  Co.  V.  Meech,  163  111.  305.)  The  allegation  was  suffi- 
cient and  the  evidence  properly  admitted. 

"Objection  is  made  to  appellee's  instruction  numbered 
14,  because  thereby  the  jury  were  told  that  in  estimating 
her  damages  they  might,  in  connection  with  her  personal 
injuries,  take  into  consideration  her  pain  and  suffering, 
if  any  are  proven,  undergone  by  her  in  consequence  of  her 
injuries,  if  any  are  proved;  and  the  criticism  indulged  in 
is,  that  thereby  the  jury  were  permitted  to  allow  dam- 
ages for  any  mental  pain  and  suffering  suffered  by  her. 
The  mental  pain  that  comes  from  the  contemplation  of  a 
maimed  body,  and  the  humiliation  of  going  through  life 
in  a  crippled  condition,  is  too  remote  to  be  considered  an 
element  of  damage.  The  mental  pain  that  may  be  con- 
sidered and  allowed  for  in  this  class  of  cases  is  such  as 
is  the  direct  result  or  concomitant  of  the  physical  pain 
suffered.  Mental  pain  is  always  an  attendant  upon  se- 
vere physical  pain, — such  is  the  relation  of  mind  and 
body, — and  the  mental  pain  that  is  the  direct  and  nec- 
essary result  of  the  physical  pain,  but  not  otherwise,  is 
a  proper  element  of  damages  in  personal  injury  cases. 
(Chicago  City  Railway  Co.  v.  Ganevin,  72  111.  App.  81.)  The 
instruction  violated  no  rule  of  law  regarding  the  element 
of  pain,  either  mental  or  physical,  suffered  by  an  injured 
person. 

"We  feel  justified  in  omitting  to  discuss  the  numerous 
errors  claimed  concerning  other  instructions  that  were 
given  and  refused,  upon  the  ground  that  they  present  no 
new  or  interesting  questions,  and,  as  we  consider,  were 
properly  acted  upon  by  the  trial  judge. 

"The  appellee  recovered  a  verdict  and  judgment  for 
$7000.  This  we  believe  was  so  excessive  as  to  require 
a  reversal  upon  that  ground  alone,  unless  a  remittitur  be 
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entered.  The  appellee  was  fifty-nine  years  old.  She 
-worked  about  half  of  the  time  in  nursing^,  at  wag^es  of 
from  $12  to  $15  per  week,  and  the  rest  of  the  time  her 
work  was  that  of  taking  care  of  her  own  home,  her  young- 
est child  being"  seventeen  and  her  eldest  thirty-six  years 
of  age.  Her  injuries,  except  temporarily,  were  wholly  of 
the  subjective  sort,  and  though  we  were  to  accept  as  true 
her  present  partial  incapacity  in  consequence  of  them, 
still,  if  they  are  measured  by  the  only  standard  we  are 
permitted  to  employ, — that  of  compensation, — she  ought 
not  to  have  recovered  more  than  one-half  the  amount 
of  the  verdict  that  was  returned.  If  appellee  will  file  in 
this  court,  within  ten  days,  a  remittitur  of  one-half  the 
recovery  below,  the  judgment  will  be  affirmed  for  the 
balance,  at  her  costs,  otherwise  it  will  be  reversed  and 
the  cause  remanded." 

The  remittitur  was  filed,  as  suggested,  and  the  Appel- 
late Court  affirmed  the  judgment  for  $3500. 

We  concur  in  the  foregoing  views  expressed  by  the 
Appellate  Court.  Accordingly  the  judgment  of  the  Ap- 
pellate  Court  is  affirmed.  judgment  affirmed. 


The  Town  of  Cicero  it82     ^ 

^  bio  ;^ 

'  The  City  of  Chicago. 

Opinion  filed  October  19, 1899—Behearing  denied  December  9, 1899, 

1.  Municipal  corporations— tfte  Annexation  act  of  1889  applies  to 
the  toicn  of  Cicero.  The  act  to  provide  for  the  annexation  of  cities, 
incorporated  towns  and  villages,  or  parts  of  the  same,  to  cities,  in- 
corporated towns  and  villages,  approved  and  in  force  April  25, 1889, 
(Laws  of  1889,  p.  66,)  is  applicable  to  the  annexation  of  a  part  of 
the  incorporated  town  of  Cicero  to  the  contiguous  city  of  Chicago. 

2.  Same — toton  of  Cicero  does  not  exist  under  Tovmship  Organization 
law.  The  legal  existence  of  the  town  of  Cicero  under  the  Township 
Organization  law  was  terminated  by  the  special  acts  of  1867  and 
1869^  which  created  the  incorporated  town  of  Cicero,  and  the  por* 
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tion  taken  therefrom  and  annexed  to  the  city  of  Chicago  does  not 
remain  a  part  of  the  town  of  Cicero  under  the  Township  law. 

3.  Same — county  hoard  may  annex  detached  territory  to  other  towns  for 
township  government.  The  county  board  of  Cook  county  has  power, 
under  its  g"eneral  authority,  to  divide,  enlarge  or  create  new  towns, 
conferred  by  section  1  of  article  3  of  the  Township  Organization 
act,  (Rev.  Stat.  1874,  p.  1069,)  to  annex  territory  left  out  of  any 
township  to  some  other  town  for  the  purpose  of  township  govern- 
ment. 

4.  Same — completed  annexation  is  not  affected  by  subsequent  laws.  The 
completed  annexation  of  a  part  of  the  territory  of  an  incorporated 
town  to  a  contiguous  city  is  not  rendered  illegal  by  the  subsequent 
passage  of  a  law  increasing  the  area  of  towns,  nor  is  the  county 
board  thereby  deprived  of  the  right  to  add  the  territory  so  left 
without  township  government  to  some  other  town  for  that  purpose. 

5.  Same — legislature  may  authorize  division  of  towns  without  consent  of 
inhabitants.  A  statutory  provision  that  a  part  of  the  territory  of  a 
town  may,  by  the  vote  of  a  majority  of  the  entire  town,  be  detached 
from  it,  is  within  the  legislative  power  and  discretion,  which  may  ' 
be  exercised  by  general  and  uniform  law,  to  divide,  alter  or  abolish 
townships  and  incorporated  towns  without  consent  of  inhabitants. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Axel  Chytraus,  Judge,  presiding. 

Charles  S.  Cutting,  and  Green  &  Pringle,  for  ap- 
pellant: 

The  town  of  Cicero,  under  its  special  charter,  is  indi- 
visible under  any  existing  law.  Martin  v.  People,  178  111. 
611;  Oray  v.  Cicero,  177  id.  459;  Cicero  v.  McCarthy,  172  id. 
279;  Drexel  v.  LaJce,  127  id.  54;  Ottawa  v.  LaSalle  County,  12 
id.  345;  Covington  v.  East  St.  Louis,  78  id.  552;  Insurance  Co. 
V.  Freer,  97  id.  539;  Andreivs  v.  People,  75  id.  605;  Chicago  v. 
Packing  Co,  88  id.  221.    ^ 

Cook  county,  and  every  part  of  it,  is  under  township 
organization.  Railway  Co.  v.  PeojJle,  83  111.  476;  People  v. 
Brisbin,  80  id.  423. 

The  city  of  Chicago  has  no  township  powers.  General 
act  of  1872,  incorporating  cities  and  villages;  Dolese  v. 
Pierce,  124  111.  140. 

The  annexation  of  the  Austin  territory  in  spite  of  an 
adverse  vote  of  its  own  people  is  contrary  to  the  policy 
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of  this  State  as  expressed  by  its  legislature.    Bradwell's 
Laws  of  1899,  p.  89. 

No  township  can  be  reduced  to  an  area  of  less  than 
sixteen  square  miles,  hence  the  Austin  territory  must  re- 
main a  permanent  part  of  the  township  of  Cicero.  Brad- 
well's  Laws  of  1899,  p.  285;  Jefferson  v.  People^  87  111.  506; 
Menard  County  v.  Kincaid,  71  id.  587;  Illinois  and  Michigan 
Canal  v.  Chicago,  14  id.  334. 

Charles  M.  Walker,  Corporation  Counsel,. Gran- 
ville W.  Browning,  (Crafts  &  Stevens,  and  E.  P.  Ab- 
bott, of  counsel,)  for  appellee: 

The  incorporated  town  of  Cicero  is  a  municipal  cor- 
poration, like  an  incorporated  city  or  village.  Martin  v. 
People,  87  111.  524;  Kelly  v.  Oahn,  112  id.  23;  Enfieldv.  Jordan, 
119  U.  S.  680;  Qreeley  v.  People,  60  111.  19;  Wilson  v.  Trustees, 
133  id.  443. 

This  Annexation  law  of  1889,  under  which  the  annexa- 
tion of  the  territory  involved  in  this  suit  was  begun  and 
completed,  applies  to  the  incorporated  town  of  Cicero 
for  the  annexation  of  a  part  of  its  territory,  as  well  as  of 
the  whole  thereof,  to  the  city  of  Chicago.  People  v.  Mor- 
gan,  90  111.  558;  People  v.  Knopf,  171  id.  191;  Bruce  v.  Schuyler, 
4  Gilm.  221;  1  Starr  &  Cur.  Stat.  (2d  ed.)  sec.  219,  p.  798; 
True  V.  Davis,  133  111.  522. 

The  powers  granted  to  municipal  corporations  are 
not  vested  rights  but  are  held  subject  to  the  law-making 
power  of  the  State,  and  their  charters  may  be  amended, 
changed  or  repealed  at  the  legislative  will.  Trustees  of 
Schools  V.  Tatman,  13  111.  27;  Lake  View  v.  Rose  Hill  Cemetery, 
70  id.  191;  Mt.  Carmel  v.  Wabash  County,  50  id.  69;  People  v. 
Harvey,  142  id.  575;  McCormack  v.  People,  139  id.  499;  Button 
V.  Auroi^a,  114  id.  138. 

The  act  under  which  this  annexation  took  place  has 
been  before  this  court  and  upheld  as  valid  and  constitu- 
tional in  the  following  cases:  McGum  v.  Board  of  Educa- 
tion, 133  111.  122;   Cravener  v.  Board  of  Education,  id.  145; 
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True  V.  DaviSy  id.  522;  North  Springfield  v.  Springfi^eld^  140 
id.  165;  People  ex  rel.  v.  Cregier,  138  id.  401;  East  St.  Louis  v. 
Rhein,  139  id.  116;  Railroad  Co.  y.  Chicago,  143  id.  641;  Smift 
V.  People,  162  id.  534;  Swift  v.  Klein,  163  id.  269. 

All  questions  raised  in  this  case  as  to  the  applicability 
of  said  act  to  the  town  of  Cicero  are  res  judicata  by  virtue 
of  the  contemporaneous  construction  of  said  act  by  the 
officers  and  people  of  the  town  of  Cicero,  and  their  ac- 
quiescence therein  for  the  past  ten  years.  Donnersberger 
V.  Prendergast,  128  111.  229;  Bruce  v.  Schuyler,  4  Gilm.  221; 
People  V.  Morgan,  90  111.  558;  People  v.  Knopf,  171  id.  191. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court: 

The  superior  court  of  Cook  county  sustained  a  demur- 
rer to  the  bill  of  complaint  of  the  appellant,  the  town  of 
Cicero,  wherein  said  town  prayed  that  the  appellee,  the 
city  of  Chicago,  should  be  enjoined  from  asserting  juris- 
diction over  certain  territory  which  had  been  within  the 
corporate  limits  of  said  town  and  which  the  city  claimed 
had  been  detached  from  said  town  and  annexed  to  said 
city,  and  also  from  interfering  with  the  possession  by 
said  town  of  the  public  property  in  said  territory.  The 
complainant  elected  to  stand  by  the  bill,  and  the  court 
dismissed  it  for  want  of  equity. 

The  facts  as  alleged  in  the  bill  and  admitted  by  the 
demurrer  are  as  follows:  In  the  year  1857  Cook  county 
was  organized  under  the  Township  Organization  law  of 
this  State,  and  as  a  county  it  still  remains  under  said 
law.  The  town  of  Cicero  was  organized  as  one  of  the 
townships  under  that  law,  and  included  the  whole  of 
township  39,  range  13,  in  said  county.  On  February  28, 
1867,  by  an  act  of  the  General  Assembly,  this  town  was 
incorporated  under  the  name  of  the  town  of  Cicero.  On 
February  27,  1869,  the  legislature,  by  a  special  act,  dis- 
connected from  said  town  the  east  two  miles  thereof, 
except  that  part -south-east  of  the  Illinois  and  Michigan 
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canal,  and  annexed  it  to  the  city  of  Chicago  for  munici- 
pal purposes  proper  and  to  the  town  of  West  Chicago  for 
township  purposes.  On  March  25, 1869,  the  charter  of  the 
town  of  Cicero  was  revised  and  amended,  and  has  since 
continued  in  the  same  form.  In  November,  1887,  in  pur- 
suance of  an  election  held  under  the  Township  Organiza- 
tion law,  that  part  of  the  town  of  Cicero  south-east  of 
the  Illinois  and  Michigan  canal  was  annexed  to  the  town 
of  South  Chicago  and  another  portion  was  annexed  to 
the  town  of  West  Chicago.  On  April  29, 1889,  the  same 
territory  detached  from  the  town  of  Cicero  in  November, 
1887,  was  annexed  to  the  city  of  Chicago  under  the  pro- 
visions of  an  act  entitled  "An  act  to  provide  for  the  an- 
nexation of  cities,  incorporated  towns  and  villages,  or 
parts  of  the  same,  to  cities,  incorporated  towns  and  vil- 
lages," approved  and  in  force  April  25, 1889.  Afterward, 
July  15,  1889,  by  virtue  of  proceedings  under  the  same 
act,  another  portion  was  annexed  to  the  city  of  Chicago, 
and  in  November,  1889,  the  county  board  annexed  the 
same  territory  to  the  town  of  West  Chicago  under  the 
Township  Organization  law.  After  these  portions  were 
detached  from  it  the  town  of  Cicero  was  left  with  seven- 
teen and  three-fourths  square  miles  of  territory.  A  por- 
tion of  that  territory  is  locally  known  as  Austin,  and 
contains  three  and  a  half  square  miles  and  about  10,500 
inhabitants.  The  remainder  of  the  town  has  about  13,500 
inhabitants.  The  proceeding  involved  in  this  case  was 
begun  March  17,  1899,  by  the  presentation  of  a  petition 
to  the  judge  of  the  county  court  for  the  annexation  to 
the  city  of  Chicago  of  said  territory  known  as  Austin. 
The  petition  was  under  the  act  of  April  25,  1889,  above 
mentioned,  and  an  election  was  called  and  held  in  accord- 
ance with  its  provisions  resulting  in  favor  of  annexation. 
The  arguments  against  the  decree  are,  that  the  town 
of  Cicero,  underwits  special  charter,  is  indivisible  under 
any  existing"  law,  and  any  part  of  it  less  than  the  whole 
cannot  be  annexed  to  any  other;  that  the  annexation  of 
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Austin  to  the  city  of  Chicago,  which  has  no  township 
powers,  would  not  interfere  with  or  interrupt  the  civil 
township  of  Cicero  existing"  under  the  Township  Organi- 
zation law,  and  the  inhabitants  of  Austin  would  partici- 
pate in  the  election  of  the  town  officers  of  Cicero,  who 
would  also  participate  in  its  other  municipal  affairs,  and 
other  absurd  conditions  would  exist;  that  this  territory 
of  Austin  cannot  be  annexed  to  any  other  township  since 
the  remainder  of  the  township  would  be  less  than  sixteen 
square  miles,  and  that  it  is  against  the  spirit  of  the  law 
to  permit  Austin  to  be  voted  out  of  the  town  of  Cicero 
and  into  the  city  of  Chicago  by  the  remaining  part  of 
the  town. 

The  answer  to  the  first  proposition  is,  that  the  legis- 
lature, by  express  and  plain  language,  made  the  act  ap- 
plicable to  the  incorporated  town  of  Cicero,  and  had  the 
right  to  do  so.  The  act  provides  for  the  annexation  of 
a  part  of  a  town  like  the  town  of  Cicero,  which  is  con- 
tiguous to  another  incorporated  city,  to  such  other  incor- 
porated city,  and  provides  for  the  method  of  procedure 
to  effect  that  object.  The  legislature  have  plenary  power 
to  provide  for  a  change  in  the  political  status  of  this  ter- 
ritory and  have  exercised  such  power. 

We  have  recently  had  occasion,  in  the  case  of  People 
V.  Martin,  178  111.  611,  to  consider  the  nature  of  the  incor- 
porated town  of  Cicero,  and  our  determination  precludes 
further  discussion  of  that  subject.  We  there  held,  that 
prior  to  the  year  1867  it  was  a  town  under  the  Township 
Organization  law,  but  by  the  acts  of  1867  and  1869,  which 
created  the  new  corporation  and  conferred  upon  it  all 
the  powers  possessed  by  the  town  of  Cicero  as  a  local 
agency  of  the  government  under  the  Township  Organi- 
zation law,  and  also  the  additional  powers  needed  for 
the  advantage  and  convenience  of  its 'inhabitants  and 
usually  possessed  by  incorporated  villaf  es  and  cities  as 
municipal  corporations  proper,  the  provisions  of  the  gen- 
eral law  were  abrogated.     Our  decision  was,  that  these 
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acts  operated  to  terminate  the  legal  existence  of  the  town 
of  Cicero  under  the  Tbwnship  Organization  law,  and  that 
it  ceased  to  exist  as  a  corporate  entity  under  that  law. 
The  corporation  thereafter  existing  and  exercising  the 
local  powers  of  government  within  the  territory  was  the 
incorporated  town  of  Cicero  chartered  by  the  said  enact- 
ments. Now  it  is  claimed  that  if  a  part  of  its  territory 
is  taken  from  it,  such  territory  will  remain  a  part  of  the 
town  of  Cicero  under  the  Township  law.  It  seems  to  be 
thought  that  as  to  this  territory  the  township  govern- 
ment, which  was  abrogated  and  terminated  by  the  acts 
of  1867  and  1869,  has  continued  in  existence,  and  if  the 
territory  is  taken  from  the  town  of  Cicero  it  will  arise 
from  its  dormant  condition  in  some  mysterious  way,  or 
that,  contrary  to  the  decision  in  People  v.  Martin,  there 
have  been  two  corporations  acting  in  conjunction  and 
exercising  jurisdiction  over  the  town  of  Cicero,  which 
will  become  separated  by  the  annexation  to  the  city  of 
Chicago,  and  one  of  the  constituent  elements  or  corpora- 
tions still  retains  jurisdiction  over  the  territory.  Out  of 
this  supposition  counsel  evolve  many  curious  problems 
and  anomalous  situations,  but  when  that  factor  of  each 
of  them  is  removed  the  consequent  difBculties  go  with  it. 
There  is  not,  and  has  not  been  since  the  passage  of  the 
special  acts  of  1867  and  1869,  any  other  corporation  than 
the  incorporated  town  of  Cicero  exercising  municipal  or 
township  powers  over  this  territory.  That  town  is  not 
an  amalgamated  township  and  incorporated  town,  but 
is  a  single  corporation  in  itself  It  is  true  that  the  incor- 
porated town  has  the  powers  and  performs  the  functions 
which  are  possessed  and  performed  by  the  quasi  munici- 
pal corporations  known  as  towns  under  the  Township 
Organization  law,  but  it  cannot  perform  such  functions 
outside  of  its  own  territory,  and  when  territory  has  ceased 
to  be  a  part  of  it  its  powers  do  not  extend  over  it.  When 
this  territory  was  detached  from  that  corporation  it  was 
no  longer  a  part  of  it  for  any  purpose,  and  the  municipal 
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franchise  could  not  extend  over  it  or  operate  within  it 
for  township  or  other  purposes.  By  the  annexation  the 
territory  becomes  subject  to  the  municipal  powers  of  the 
city  of  Chicago,  but  that  city,  unlike  the  town  of  Cicero, 
does  not  exercise  the  powers  of  township  government, 
and  as  it  cannot  exercise  such  powers  this  territory  is 
left  without  township  government.  It  is  the  design  of 
the  law  that  it  should  be  brought  within  such  township 
government,  and  it  is  the  duty  of  the  county  board  to 
annex  it  to  some  township  organization  for  that  purpose. 
The  county  board  of  Cook  county  has  power  and  juris- 
diction to  alter  the  boundaries  of  towns,  to  change  town 
lines,  and  to  divide,  enlarge  or  create  new  towns  in  that 
county  to  suit  the  convenience  of  inhabitants  residing 
therein.  (Rev.  Stat.  art.  3,  chap.  139,  sec.  1,  and  chap.  34, 
sec.  57.)  There  are  certain  conditions  under  which  the 
county  board  is  compelled  to  make  alterations  when  re- 
quested by  a  certain  number  of  residents  in  a  territory  of 
a  certain  size,  but  if  it  should  happen,  as  it  has  in  this 
case,  that  territory  is  left  out  of  any  township,  there  can 
be  no  doubt  of  the  power  of  the  county  board,  under  its 
general  authority,  to  annex  it  to  some  other  town. 

The  next  point  is,  that  the  annexation  is  illegal  be- 
cause an  act  was  passed  on  April  10,  1899,  after  the  an- 
nexation, which  would  be  in  force  July  1, 1899,  providing 
that  no  township  should  be  created  containing  a  territory 
of  less  than  sixteen  square  miles,  and  there  would  be  left 
an  area  of  only  fourteen  and  a  fourth  square  miles  in  the 
remaining  town  of  Cicero.  At  the  time  this  annexation 
took  place  the  territory  required  for  a  new  town  was  not 
less  than  ten  square  miles,  and  the  town  of  Cicero  con- 
tained more  than  that,  so  that  there  was  no  violation  of 
the  law  in  that  respect.  The  fact  that  a  law  was  after- 
ward passed  and  would  be  in  force  in  the  future  raising 
the  area  from  ten  to  sixteen  square  miles  would  not  ren- 
der the  annexation  illegal.  It  is  said,  however,  that  if 
the  county  board  of  Cook  county  should  act  in  the  mat- 
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ter  after  July  1,  1899,  it  would  be  governed  by  the  new 
law.  The  county  board  would  not  be  called  upon  to  act 
with  relation  to  the  town  of  Cicero  in  any  manner.  The 
territory  in  question  was  taken  from  the  town  of  Cicero 
April  4,  1899,  before  the  law  raising*  the  area  was  en- 
acted or  in  force,  and  the  town  was  left  with  its  reduced 
area  as  a  completed  transaction.  The  county  board,  by 
adding  this  territory,  which  was  left  without  township 
government,  to  some  other  town,  would  not  create  a  new 
town  with  less  than  the  required  area. 

The  last  argument,  that  there  is  injustice  and  inequity 
in  a  law  which  permits  the  territory  known  as  Austin  to 
be  ejected  and  put  out  of  the  town  of  Cicero  by  a  vote  of 
the  whole  town,  is  one  which  cannot  appeal  to  the  courts. 
Townships  and  incorporated  towns  are  created  at  the 
pleasure  of  the  legislature,  and  they  have  no  vested 
rights.  The  legislature  have  supreme  power  over  them, 
and  may  divide  or  alter  them  or  detach  property  from 
them,  or  even  abolish  them,  at  the  legislative  pleasure, 
subject  only  to  the  restraint  of  the  constitution  that  the 
power  shall  not  be  exercised  by  local  or  special  law,  but 
shall  be  by  general  and  uniform  law.  (Dillon  on  Mun. 
Corp.  sec.  30;  Coles  v.  Madison  County,  Breese,  154.)  Such 
corporations  are  subject  to  the  legislative  control,  and 
may  be  changed,  modified,  enlarged  or  destroyed  by  gen- 
eral law,  to  meet  the  legislative  judgment  of  the  public 
welfare.  {People  v.  Power,  25  111.  187;  True  v.  Davis,  133  id. 
522;  Town  of  Somonauk  v.  People,  178  id.  631.)  It  was  within 
the  legislative  power  and  discretion,  at  the  time,  to  enact 
such  a  charter  as  that  incorporating  the  town  of  Cicero, 
{Greeley  v.  People,  60  111.  19,)  and  it  was  within  its  power  to 
enact  the  law  by  which  it  has  been  divided  and  territory 
taken  from  it.  The  legislature  may  obtain  the  consent  of 
the  people  in  the  locality  to  be  affected,  or  not,  as  they 
may  deem  best,  and  the  question  whether  the  consent  of 
a  majority  in  the  territory  to  be  annexed  or  the  consent 
of  the  whole  town  shall  be  required  is  one  which  ad- 
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dresses  itself  solely  to  the  legislature.  It  is  not,  as  a 
matter  of  law,  essential  that  any  consent  should  be  ob- 
tained, and  all  that  the  legislature  have  required  is  that 
the  majority  of  the  entire  town  to  be  affected  should  vote 
for  the  annexation. 

The  facts  alleged  in  the  bill  and  admitted  by  the  de- 
murrer do  not  constitute  any  ground  for  relief,  and  we 
approve  of  the  action  of  the  court  in  sustaining  the  de- 
murrer and  dismissing  the  bill. 

The  decree  is  affirmed.  ^^^  ^^^^^^ 


Edmund  Purthman 

V. 

John  McNulta,  Receiver. 
Opinion  filed  October  13^  1899—Behearing  denied  December  8, 1899, 

1.  Appeals  and  errors — wlien  record  of  order  appealed  from  is  not 
svjfficienU  The  requirement  of  section  72  of  the  Practice  act,  that 
the  record  of  an  order  appealed  from  shall  be  filed  in  the  Appel- 
late Court  by  the  second  day  of  the  term,  is  not  satisfied  by  filing  a 
certified  copy  of  the  order  and  appeal  bond,  without  the  process, 
pleadings  or  orders  made  in  the  cause;  and  unless  the  time  for  fil- 
ing the  record  is  extended  for  cause  shown,  the  attempted  appeal 
is  properly  dismissed. 

2.  Same— ?carc  to  file  complete  record  cann/)t  be  had  while  order  dis- 
missing appeal  is  in  force.  While  an  order  dismissing  an  appeal  be- 
cause of  the  appellant's  failure  to  file  the  entire  record  remains  in 
full  force,  the  court  is  without  power  to  grant  the  appellant  leave 
to  file  the  remaining  portion  of  the  record. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  HOn.  Farlin  Q.  Ball,  Judge, 
presiding. 

Edmund  Furthman,  pro  se. 

James  M.  Proudfit,  for  appellee. 
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Mr.  Justice  Boggs  delivered  the  opimion  of  the  court: 

The  appellant  sought  an  appeal  from  an  order  entered 
in  the  superior  court  of  Cook  county  in  a  proceeding  in- 
stituted on  motion  of  the  purchaser  of  certain  premises 
under  a  foreclosure  decree  to  obtain  a  writ  of  assistance 
to  enable  such  purchaser  to  obtain  possession  of  the  prem- 
ises from  appellant. 

Under  the  provisions  of  section  72  of  the  Practice  act 
the  record  of  the  order  should  have  been  filed  in  the  Ap- 
pellate Court  for  the  First  District  on  the  second  day 
of  the  March  term,  1899,  thereof.  >  The  appellant  filed  in 
that  court  on  that  day  a  certified  copy  of  the  order  en- 
tered by  the  superior  court  and  a  certified  copy  of  the 
appeal  bond  approved  by  that  court.  The  record  of  the 
order,  within  the  meaning  of  said  section  72,  included 
the  process,  pleadings,  orders  of  the  court,  etc.,  in  the 
cause.  (VailY.  Iglehart,  69  111.  332.)  That  which  was  filed 
did  not  constitute  a  "record  of  the  order,"  nor  was  any 
motion  entered  on  said  second  day  of  the  said  term  for 
an  extension  of  time,  for  cause  shown,  in  which  to  file  the 
record  of  the  order  appealed  from.  On  the  fourteenth 
day  of  April,  1899,  no  further  steps  having  been  taken, 
the  Appellate  Court  dismissed  the  appeal.  We  have 
frequently  ruled  that  in  such  state  of  the  record  the  at- 
tempted appeal  should  be  dismissed.  {Adams  v.  Robertson^ 
40  111.  40;  Cook  v.  Cook,  104  id,  98;  Patterson  v.  Stewart^  104 
id.  104;  Oadwood  v.  Kerr,  181  id.  162.)  It  was  not  error  to 
deny  the  motion  of  appellant,  presented  after  the  entry 
of  the  order  of  dismissal,  for  leave  to  file  the  remaining 
portion  of  the  record.  No  motion  was  entered  or  rea- 
son suggested  for  the  vacation  of  the  order  of  dismissal. 
That  or4er  standing  in  full  force,  deprived  the  court  of 
power  to  take  further  action  in  the  case. 

The  judgment  is  affirmed.  judgrrient  affirmed. 
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TbE  Village  op  Hinsdale 

V, 

Edith  H.  Shannon. 
Canton  fled  October  f 5, 1899—BeheaHng  denied  December  9, 1899. 

1.  Public  improvements — when  sewer  ordinance  sufficiently  locates 
catch-basins.  An  ordlDance  for  the  construction  of  a  sewer  is  not 
void  for  uncertainty  in  the  location  of  the  specified  number  of 
catch-basins  provided  for,  where  they  are  to  be  located  on  the  curb 
lines  of  the  street,  at  such  points  as  the  engineer  shall  direct. 

2.  Same— aetoer  ordinance  need  not  describe  imbedded  stringers  to  which 
plarJc  foundation  for  catchrbasin  is  to  be  spiked.  The  failure  of  an  or- 
dinance for  the  construction  of  a  sewer  to  describe  the  imbedded 
stringers  to  which  a  plank  upon  which  the  catch-basins  are  to  be 
built  is  to  be  spiked  does  not  affect  its  validity. 

3.  Same — caption  of  sewer  ordinance  need  not  refer  to  matter  of  house 
conviections.  The  caption  of  an  ordinance  for  the  construction  of  a 
sewer  need  not  state  that  the  purpose  of  the  ordinance  is  in  part 
to  provide  for  house  connections  with  the  sewer, 

4.  Same — one  ordinance  may  provide  for  several  unconnected  sewers  of 
same  kind.  The  construction  of  sewers  may  be  provided  for  as  a  sin- 
gle improvement  in  one  ordinance  when  they  are  to  be  made  of  the 
same  material  and  in  the  same  way,  although  they  do  not  actually 
Connect  with  each  other. 

5.  Special  assessments — assessment  is  not  necessarily  void  because 
first  installment  is  over  twenty-five  per  cent  of  total.  An  assessment  for 
a  sewer  is  not  necessarily  void  because  its  first  installment  con- 
tains more  than  twenty-five  per  cent  of  the  total  assessment,  where 
the  ordinance  requires  it  to  be  divided  into  five  installments,  the 
first  of  which  shall  be,  as  near  as  may  be,  twenty  per  cent  of  the 
assessed  amount,  and  include  all  fractional  amounts,  leaving  the 
remaining  installments  equal  in  amount  and  multiples  of  $100. 

6.  Courts— Supreme  Court  takes  judicial  notice  of  names  of  county 
Judges.  The  Supreme  Court  will  take  judicial  notice  of  who  are 
the  judges  of  the  county  courts  of  the  State. 

7.  Appeals  and  errors — when  bill  of  exceptions  is  good  although 
signed  by  the  successor  of  trial  judge.  A  bill  of  exceptions  will  not  be 
stricken  from  the  files  although  signed  by  the  successor  of  the  judge 
before  whom  the  case  was  tried,  when  the  motion  to  vacate  the 
judgment  and  for  a  new  trial  was  continued  from  term  to  term, 
until  finally  overruled  by  such  successor. 

Appeal  from  the  County  Court  of  DuPage  county;  the 
Hon.  John  H.  Batten,  Judge,  presiding. 
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On  the  19tb  day  of  June,  1895,  the  president  and  board 
of  trustees  of  the  village  of  Hinsdale  passed  an  ordinance 
for  the  construction  of  a  sewer  in  Third  street,  in  said 
village.  By  the  ordinance  James  A.  Blood,  C.  A.  Allen 
and  Horace  W.  Cowles  were  appointed  commissioners  to 
make  an  estimate  of  the  cost  of  said  proposed  improve- 
ment, including  labor,' material  and  all  other  expenses 
attending  the  same,  and  cost  of  making  and  levying  the 
assessment  therefor.  The  commissioners  so  appointed 
made  a  report  in  writing  to  the  president  and  board  of 
trustees,  estimating  the  total  cost  of  said  improvement 
at  the  sum  of  $1775.  This  report  was  duly  adopted  and 
approved  by  the  president  and  board  of  trustees  of  said 
village,  and  the  president  of  said  village  was  directed  to 
file  a  petition  in  the  county  court  of  DuPage  county,  Illi- 
nois, for  proceedings  to  assess  the  estimated  cost  of  the 
improvement. 

On  the  29th  day  of  June,  1895,  appellant,  by  its  presi- 
dent, filed  its  petition  in  said  county  court,  reciting  in 
said  petition  the  ordinance  for  said  improvement  and  the 
report  of  the  said  commissioners,  and  prayed  that  the 
said  improvement  might  be  assessed  in  the  manner  pre- 
scribed by  law.  Commissioners  were  appointed  and  quali- 
fied, who  made  and  filed  their  assessment  roll  as  required 
by  law,  together  with  affidavits  of  mailing  and  posting 
notices  and  certificates  of  publication.  Appellee  filed 
numerous  objections,  and  by  the  judgment  of  the  court 
one  of  said  objections  was  specifically  sustained,  to-wit, 
that  the  first  installment  of  the  assessment  contains  more 
than  twenty-five  per  cent  of  the  total  of  said  assessment, 
and  the  court  added:  "It  is  therefore  ordered  and  ad- 
judged by  the  court  that  the  objections  of  Edith  H.  Shan- 
non filed  herein  to  the  confirmation  of  the  assessment  be 
sustained  and  judgment  of  confirmation  is  refused," — to 
which  the  petitioner  excepted  and  prosecutes  an  appeal 
to  this  court. 
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Linus  C.  Ruth,  for  appellant, 
Childs  &  Hudson,  for  appellee. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

At  the  hearing  of  the  legal  objections  it  was  contended 
that  the  ordinance  was  void  because  the  location  of  the 
catch-basins  is  uncertain.  The  provision  of  the  ordi- 
nance concerning  the  location  of  the  catch-basins  is  as 
follows:  "Eleven  catch-basins  shall  be  constructed  and 
connected  with  the  aforesaid  sewer  by  nine-inch  vitrified 
tile-pipe,  each  connection  being  provided  with  a  trap. 
The  basins  shall  be  located  on  the  curb  lines  of  said 
street,  at  such  points  as  the  engineer  in  charge  shall 
direct,"  Then  follows  a  detailed  description  of  the  con- 
struction of  said  basins.  In  Walker  v.  People,  166  111.  96, 
it  was  said:  "It  is  said  that  the  ordinance  should  specify 
at  what  points  the  man-holes  and  catch-basins  are  to  be 
placed, — that  the  designation  *at  necessary  i^oints'  is  too 
indefinite  to  meet  the  requirements  of  the  statute.  This 
precise  question  has  been  frequently  before  this  court, 
and  the  rule  laid  down  in  the  decisions  is  adverse  to  the 
contention  here  made  by  appellant," — and  numerous  au- 
thorities are  there  cited  as  sustaining  that  proposition. 
It  was  further  said:  "That  the  ordinance  under  consid- 
eration is  not  open  to  the  objection  made  to  it  is  mani- 
fest. The  number,  each,  of  man-holes  and  catch-basins, 
the  dimension,  materials,  etc.,  are  specifically  mentioned 
therein.  This  is  sufficient."  The  objection  here  made  is 
not  tenable. 

It  is  further  contended  by  appellee  that  the  ordinance 
for  the  catch-basins,  after  giving  the  size,  material  and 
manner  of  construction,  provides  they  shall  be  built  upon 
a  bottom  of  two-inch  pine  plank,  firmly  spiked  to  imbed- 
ded stringers,  and  it  is  urged  that  because  the  stringers 
are  not  described  the  ordinance  is  void.     It  is  not  con- 
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templated  by  the  statute  that  an  ordinance  of  this  kind 
should  set  forth  all  the  details  of  the  work  to  the  extent 
as  sought  to  be  raised  by  this  objection.  Such  a  con- 
struction would  be  so  narrow  and  hypercritical  that  it 
would,  in  effect,  prevent  all  improvements  by  special 
assessment,  and  such  an  objection  cannot  be  sustained. 
People  ex  rel.  v.  Sherman,  83  111.  165;  Pearce  v.  Village  of  Hyde 
Park,  126  id.  287. 

Appellee  contends  that  the  ordinance  does  not  author- 
ize the  assessment  as  made,  because  the  caption  of  the 
ordinance  does  not  specify  anything  in  reference  to  house 
connections.  Said  caption  is  in  the  words  and  figures 
following:  "An  ordinance  for  the  construction  of  a  tile- 
pipe  sewer  in  Third  street,  from  a  connection  to  be  made 
with  the  Vine  street  sewer  east  to  a  point  one  hundred 
eighty  (180)  feet  east  of  the  east  line  of  Grant  street;  also, 
from  a  connection  to  be  made  with  the  Lincoln  street 
sewer  east  to  a  point  one  hundred  sixty-five  (165)  feet 
east  of  the  east  line  of  Lincoln  street,  and  from  a  con- 
nection with  the  extended  stub  at  the  west  line  of  Gar- 
field avenue  west  to  a  point  two  hundred  fifty  (250)  feet 
west  of  the  west  line  of  Garfield  avenue,  with  man-holes 
and  catch-basins  complete,  in  the  village  of  Hinsdale, 
DuPage  county,  Illinois."  Section  1  of  the  ordinance  is 
with  reference  to  the  construction  of  the  se^i^er,  and  also 
provides  for  catch-basins  to  be  constructed,  and  it  is  in- 
sisted that  the  ordinance,  by  its  caption,  should  refer  to 
the  necessity  of  the  construction  of  house  connections. 
The  sewer,  catch -basins,  man-holes  and  house  connec- 
tions are  all  parts  of  one  improvement  authorized  by 
the  ordinance.  No  provision  of  the  statute  requires  a 
description  of  the  nature,  character  and  locality  of  the 
improvement  to  be  stated  in  the  caption  of  the  ordinance. 
The  ordinance  is  clearly  sufiicient,  and  is  not  rendered 
uncertain  by  reason  of  the  caption  failing  to  state  that 
its  purpose  was  in  part  to  provide  for  house  connections 
with  the  sewer.    Nothing  said  in  Smith  v.  City  of  Chicago, 
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169  111.  257,  requifes  the  caption  to  specify  the  nature 
and'  character  of  the  improvement.  This  objection  is 
not  well  taken. 

It  is  contended  by  the  appellee  that  the  ordinance 
provides  for  a  double  improvement.  One  of  these  sewers 
has  house  connections  and  the  other  two  have  not,  and 
it  does  not  appear  that  there  is  actual  connection  or 
physical  contact  of  these  sewers,  one  with  another.  They 
were  all  to  be  made  of  the  same  material  and  in  the  same 
way.  It  was  held  in  City  of  Springfield  v.  Green^  120  111.  269, 
with  reference  to  the  pavement  of  two  or  more  streets 
in  one  scheme  (p.  274):  "They  were  all  to  be  paved  with 
the  same  material  and  in  the  same  way,  and  the  fact  that 
there  was  a  difference  of  a  few  feet  in  width  of  some  of 
them,  and  that  the  cost  of  paving  the  railway  tracks 
in  others  was  to  be  excluded  from  the  estimate,  should, 
in  our  opinion,  make  no  difference  in  this  respect.  The 
similarity  of  the  improvement  proposed  to  be  made,  and 
the  situation  of  the  property  to  be  assessed,  with  respect 
to  it,  afford  a  more  satisfactory  test  as  to  whether  they 
might  all  be  embraced  in  a  common  scheme  as  one  im- 
provement, than  their  actual  connection  or  physical  con- 
tact with  one  another."  It  was  similarly  held  in  Haley 
V.  City  of  Alton,  152  111.  113.  The  principle  applied  in  the 
cases  last  named  was  applied  to  a  system  of  sewerage  in 
Drexel  v.  Town  of  Lake,  127  111.  54.  We  hold  the  city  might 
provide  for  the  entire  improvement  in  one  ordinance. 

Appellee  contends  that  the  report  of  the  persons  al- 
leged to  have  been  appointed  to  make  an  estimate  of  the 
improvement  was  not  made  as  required  by  law,  and  was 
made  before  the  ordinance  was  passed  or  the  persons 
appointed.  We  find  nothing  in  the  record  to  sustain  this 
contention. 

Other  objections  are  argued  by  appellee  which  we 
deem  it  unnecessary  to  notice,  and  we  might  well  have 
disregarded  those  heretofore.  One  of  appellee's  objec- 
tions was  that  the  assessment  was  void  because  the  first 
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installment  of  the  assessment  exceeds  twenty-five  per 
cent  of  the  total  amount  of  the  assessment.  The  judg- 
ment of  the  court  was  as  follows:  "And  now  again,  on 
the  4th  day  of  May,  1896,  it  being  one  of  the  days  of  the 
May  term,  1896,  of  said  court,  this  cause  coming  on  to  be 
heard  on  the  motion  of  petitioner  to  overrule  all  legal 
objections  filed  herein  by  Edith  H.  Shannon  to  the  con- 
firmation of  said  assessment,  except  such  as  are  triable 
by  jury,  and  the  court  having  heard  the  evidence  offered 
by  the  respective  parties  to  this  proceeding  and  the  ar- 
guments of  counsel,  and  the  court  being  advised  in  the 
matter,  the  court  finds  that  the  first  installment  of  the 
said  assessment  contains  more  than  twenty-five  per  cent 
of  the  total  of  said  assessment.  It  is  therefore  ordered 
and  adjudged  by  the  court  that  the  objections  of  Edith 
H.  Shannon,  filed  herein  to  the  confirmation  of  said  as- 
sessment, be  and  the  same  are  hereby  sustained,  and  that 
judgment  of  confirmation  against  the  premises  of  said 
objector  be  and  the  same  is  hereby  refused."  The  ordi- 
nance provides  that  the  first  installment  shall  be,  as  near 
as  may  be,  twenty  per  cent  of  the  amount  of  the  assess- 
ment, and  shall  include  all  fractional  amounts,  leaving 
each  of  the  remaining  installments  equal  in  amount  and 
multiples  of  $100,  and  provides  further  that  there  should 
be  five  installments.  This  question  has  been  before  this 
court  and  has  been  adjudicated  contrary  to  the  conten- 
tion of  appellee,  and  that  objection  is  not  well  taken. 
Lapham  v.  Village  of  Wilmette,  168  111.  15§;  Parker  v.  Village 
ofLaGrange,  171  id.  344. 

The  above  is  the  only  judgment  of  the  court  with  ref- 
erence to  objections  filed  by  appellee,  and  inasmuch  as 
the  objections  are  not  passed  on  by  number  but  only  as 
stated  in  the  judgment,  it  is  practically  a  judgment  on 
but  one  exception.  There  were  no  cross-errors  assigned, 
and  we  might  have  well  refused  to  consider  any  other 
exceptions  than  the  one  specifically  referred  to  in  the 
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judgment.    We  have,  however,  elected  to  consider  other 
objections  herein. 

A  motion  is  made  to  strike  the  bill  of  exceptions  from 
the  files.  The  hearing  in  this  case  was  had  November  5, 
1895,  and  the  judgment  was  entered  May  4, 1896,  which 
is  the  judgment  hereinbefore  recited.'  On  the  22d  day 
of  May,  1896,  appellant,  by  its  attorney,  filed  its  motion 
to  vacate  and  set  aside  this  motion  and  for  a  new  trial. 
Judge  Brown,  before  whom  the  same  was  tried,  went  out 
of  office  as  county  judge  and  was  succeeded  by  John  H. 
Batten,  who  overruled  the  motion  to  set  aside  the  judg- 
ment and  for  a  new  trial  and  signed  the  bill  of  exceptions 
in  the  case.  The  court  will  take  judicial  notice  of  who 
are  the  judges.  The  legal  effect  of  the  motion  entered  to 
set  aside  the  judgment  and  grant  a  new  trial,  which  was 
continued  from  term  to  term  until  the  same  was  finally 
overruled,  was  to  stay  a  final  judgment  until  such  motion 
was  overruled.  {People  ex  rel.  v.  Ga^ry,  105  111.  264.)  When 
the  motion  for  a  new  trial  was  so  finally  overruled  the 
judgment  became  final,  and  a  bill  of  exceptions  could 
then  be  tendered  to  be  signed  by  the  judge.  {Hearson  v. 
Graudine,  87  111.  115.)  The  judge  who  succeeded  the  trial 
judge,  and  who,  in  whatsoever  manner,  became  convinced 
of  the  correctness  of  the  record  and  bill  of  exceptions 
presented  to  him,  should  have  signed  the  same.  He  had 
the  right  to  use  such  means  to  determine  the  correctness 
of  the  bill  of  exceptions  as  he  might  deem  proper.  It 
was  his  duty  to  sign  a  bill  of  exceptions.  {People  ex  rel, 
V.  Highee,  172  111.  251.)  The  motion  to  strike  the  bill  of 
exceptions  from  the  files  is  overruled. 

The  court  erred  in  sustaining  the  exception  on  the 
ground  that  the  first  installment  of  the  assessment  con- 
tains more  than  twenty -five  per  cent  of  the  total  assess- 
ment. The  judgment  of  the  county  court  of  DuPage 
county  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Joseph  R.  Dunlop 

V. 

Benjamin  B.  Lamb.  

182      8191 
Optnton  filed  October  16, 1899—Behearing  denied  December  8, 1899,  1  d8    •440) 

1.  Witnesses — section  f  of  Evidence  act  applied.  Defendant  to  a 
suit  brought  by  an  heir  of  his  deceased  wife  to  compel  compliance 
with  an  ante-nuptial  contract  is  incompetent,  under  section  2  of 
the  Evidence  act,  to  testify  in  support  of  the  allegations  of  his 
cross-bill  concerning  acts  and  declarations  of  the  wife  relied  upon 
as  showing  the  contract  was  inoperative. 

2.  "EviDESCE— possession  of  written  instrument  is  prima  facie  evidence 
of  delivery.  Possession  of  a  written  agreement  by  a  party  thereto 
after  its  execution  by  the  other  party  raises  a  presumption  of  de- 
livery, which  can  only  be  overcome  by  clear  and  satisfactory  proof. 

3.  Contracts — ante-nuptial  contract  must  he  dear  to  deprive  parties 
of  marital  rights.  The  marital  rights  of  a  husband  or  wife  in  the 
estate  of  the  other  will  not  be  taken  away  by  an  ante-nuptial  con- 
tract unless  the  intention  to  do  so  is  clearly  apparent  from  the 
contract,  the  terms  of  which  should  be  consttued  not  only  with 
reference  to  its  general  scope  and  purpose,  but  to  the  circum- 
stances surrounding  the  parties  at  the  time  it  was  made. 

4.  Same — ante-nuptial  contract  construed  as  barring  husband's  rights 
in  wife^s  property,  A  provision  in  an  ante-nuptial  agreement  that 
the  husband  will  not  claim  any  right  in  the  wife's  property,  and 
will,  upon  request,  execute  any  deed  which  may  be  deemed  neces- 
sary to  more  effectually  bar  or  extinguish  any  right  of  dower,  home- 
stead or  inheritance  in  the  estate  of  the  wife,  is  not  ambiguous, 
but  clearly  manifests  an  intention  to  relinquish  all  claim  to  the 
wife's  estate,  even  though  not  conveyed  by  her  before  death. 

6.  Same— ex<€rU  to  which  recital  in  agreement  may  be  resorted  to  in  Us 
construction,  A  recital  in  an  agreement  may  be  resorted  to  where 
the  words  in  the  operative  part  of  the  agreement  are  of  doubtful 
purport,  but  cannot  control  their  clear  intent  and  meaning. 

6.  Pabttes — when  complainant  in  bill  to  enforce  ante-nuptial  contrax^t 
is  not  a  mere  volunteer,  A  collateral  heir  of  a  deceased  wife  is  not  a 
volunteer,  outside  of  the  influence  of  the  consideration  of  mar- 
riage, upon  which  a  marriage  settlement  was  based,  but  may  ask 
enforcement  of  the  ante-nuptial  agreement  in  a  court  of  equity, 
where  the  husband  contracted  for  himself  and  his  heirs  with  the 
wife  and  her  heirs  and  relinquished  all  claim  to  her  estate. 

Appeal  from  the  Circuit  Court  of  Cook  county;   the 
Hon.  Edmund  W.  Burke,  Judge,  presiding. 
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William  P.  Black,  GtOOdrich,  Vincent  &  Bradley, 
and  N.  H.  Hanchette,  for  appellant. 

Bentley  &  Burling,  and  Charles  C.  Walker,  for 
appellee. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

Appellee  filed  his  bill  in  chancery  in  the  circuit  court 
of  Cook  county,  as  the  nephew  and  sole  surviving  heir 
of  Mrs.  Eureka  C.  Story  Dundop,  deceased,  against  appel- 
lant, to  compel  him  to  execute  a  deed  of  release  of  dower 
and  to  real  and  personal  estate  of  deceased,  and  also  to 
enjoin  him  from  in  any  manner  asserting  any  rights,  as 
husband,  widower,  heir-at-law  or  next  of  kin,  in  her  estate. 
The  bill  was  based  upon  the  following  agreement: 

"This  agreement,  made  this  fourth  day  of  August,  A.  D. 
1890,  between  Joseph  R  Dunlop  and  Eureka  C.  Story,  both  of 
the  city  of  Chicago  and  State  of  Illinois: 

'^Witnesseth:  That,  whereas,  a  marriage  is  intended  shortly 
to  be  solemnized  between  the  said  parties,  in  view  of  which 
they  desire  to  provide  that  the  entire  estate,  real,  personal  and 
mixed,  including  all  property  of  every  kind,  nature  and  descrip- 
tion now  belonging  to  or  which  may  hereafter  be  acquired  by 
the  said  Eureka  G.  Story,  shall  be  possessed,  enjoyed  and  dis- 
posed of  by  her  the  same  as  if  she  were  sole  and  unmarried  and 
without  the  help  or  hindrance  of  the  said  Joseph  R.  Dunlop,  her 
husband: 

**Now,  therefore,  in  consideration  of  said  intended  marriage 
and  for  the  purpose  aforesaid,  the  said  Eureka  C.  Story  shall 
continue  to  possess  and  enjoy  said  entire  estate,  with  pow'er  to 
control,  manage  and  dispose  of  the  same,  absolutely  or  condi- 
tionally, by  deed,  will  or  otherwise,  notwithstanding  her  cover- 
ture, without  help  or  hindrance  of  the  said  Joseph  R.  Dunlop, 
the  same  as  if  she  were  sole  and  unmarried.  And  the  said  Jo- 
seph R.  Dunlop,  for  the  consideration  aforesaid,  hereby  cove- 
nants and  agrees  with  the  said  Eureka  C.  Story  that  he  will  in 
no  manner  disturb  the  said  Eureka  C.  Story  in  the  possession, 
enjoyment,  disposition,  control  and  power  herein  provided  for. 
And  the  said  Joseph  R.  Dunlop,  for  himself,  his  heirs,  executors, 
administrators,  devisees  and  assigns,  covenants  and  agrees  with 
the  said  Eureka  C.  Story,  her  heirs,  executors,  administrators 
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and  assigcns,  that  he  will  not,  at  any  time,  claim  any  right  in 
any  of  the  aforesaid  property  as  husband,  widower,  heir  or  next 
of  kin;  and  he  further  agrees  to  execute,  upon  request,  any  deed 
which  may  by  counsel  be  deemed  necessary  more  effectually  to 
bar  or  extinguish  any  right  .of  dower  or  homestead  or  of  inher- 
itance in  the  estate  of  the  said  Eureka  C.  Story.  It  is  mutually 
agreed  that  this  contract  shall  be  null  and  void  unless  the  con- 
templated marriage  relations  shall  be  consummated. 

**In  witness  whereof  the  parties  hereto  have  hereunto  signed 
their  names  and  affixed  their  seals  the  day  and  year  above 
written.  Joseph  R.  Dunlop, 

Eureka  C.  Story." 

The  defendant,  admitting  the  execution  of  the  agree- 
ment but  denying  that  it  ever  became  operative  between 
the  parties,  filed,  a  cross-bill,  alleging  that  it  was  not  to 
take  effect  until  Mrs.  Dunlop  had  executed  a  like  release 
of  her  interest  in  his  estate,  and  praying  for  an  account- 
ing by  the  complainant,  Lamb,  as  to  her  estate,  and  for 
an  injunction  restraining  him  from  disposing  of  the  per- 
sonalty, and  for  partition  of  the  real  estate.  The  answer 
also  averred  that  there  never  was  any  agreement  or  in- 
tention between  the  parties  that  the  paper  relied  upon  by 
complainant  should  be  operative  to  bar  the  rights  of  the 
defendant,  Dunlop,  unless  in  the  event  of  some  affirma- 
tive action  taken  by  the  wife  in  the  matter  of  the  dispo- 
sition of  her  estate,  real  and  personal,  and  that  no  such 
action  was  taken  by  her  at  any  time,  and  hence  the  de- 
fendant's marital  rights  were  wholly  unaffected  by  the 
contract.  It  admitted  the  heirship  of  complainant,  as 
alleged  in  the  bill,  and  that  after  the  death  of  Mrs.  Dun- 
lop a  quit-claim  deed  to  her  real  estate  and  a  covenant 
barring  the  defendant  from  claiming  any  right  in  her 
estate,  deemed  necessary  by  complainant's  counsel,  was 
presented  to  the  defendant  for  his  execution,  and  that 
he  refused  to  execute  the  same. 

The  cause  was  heard  on  bill,  cross-bill,  answers  and 
replication  and  proofs,  and  a  decree  rendered  granting 
the  prayer  of  the  original  bill  and  dismissing  the  cross- 
bill.   Appellant  prosecutes  this  appeal. 
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Three  principal  propositions  are  relied  upon  to  re- 
verse the  decree  below:  First,  that  the  contract  set  up 
in  the  original  bill  and  relied  upon  for  the  relief  therein 
prayed  was  never  delivered  to  Mrs.  Story,  and  that  it 
never  was  intended  by  the  parties  to  become  binding  up- 
on appellant  for  want  of  the  execution  of  a  similar  con- 
tract in  his  favor,  as  alleged  in  the  cross-bill;  second, 
that  by  a  proper  construction  of  the  contract  appellant 
did  not  release  his  interest  in  the  wife's  estate  which 
might  remain  intestate  upon  her  death,  but  only  that  she 
might  continue  to  possess,  enjoy,  control,  manage  and 
dispose  of  her  property  during  the  marriage  relation  as  if 
she  were  unmarried,  free  from  any  interference  or  assist- 
ance on  his  part;  third,  that  even  though  the  contract 
was  effective  between  the  parties  and  amounted  to  a  re- 
linquishment of  all  his  right  in  her  estate  during  or  after 
the  termination  of  the  marriage  relation,  still  appellee 
is  to  be  treated  as  a  mere  volunteer,  and  not  entitled  in 
a  court  of  equity  to  the  relief  prayed. 

On  the  first  proposition  the  only  contention  in  the 
argument  is,  that  the  evidence  introduced  on  the  part  of 
appellee  failed  to  prove  a  delivery  of  the  alleged  agree- 
ment to  Mrs.  Dunlop  during  her  lifetime.  All  questions 
raised  by  the  cross-bill  are  virtually  conceded  to  be  out 
of  the  case  for  want  of  competent  proof  to  establish  its 
allegations.  Dunlop,  the  defendant  in  the  original  bill 
and. complainant  in  the  cross-bill,  was  the  only  witness 
by  whom  it  was  sought  to  prove  these  allegations,  and 
he  being  a  party  to  the  suit  and  interested  in  the  result 
thereof,  and  appellee  suing  as  the  heir  of  Mrs.  Dunlop, 
deceased,  by  the  express  provisions  of  section  2  of  chap- 
ter 51,  entitled  "Evidence,"  (Starr  &  Cur.  Stat.— 1st  ed.— 
p.  1072,)  he  was  incompetent  to  testify  to  any  acts  or 
declarations  occurring  or  made  prior  to  the  death  of  the 
deceased.  There  is  therefore  no  question  but  that  the 
circuit  court  properly  dismissed  the  cross-bill. 
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On  the  question  of  delivery  raised  by  the  answer,  it 
is  to  be  remarked  that  the  contract  was  not  such  a  one 
as  that  a  formal  delivery  was  necessary  in  order  to  give 
it  validity,  as  in  the  case  of  deeds  to  real  estate,  etc. 
Of  course,  if  it  was  not  delivered  because  the  parties  did 
not  intend  that  it  should  take  effect  from  its  execution, 
it  would  not  be  binding  upon  them  or  either  of  them;  and 
perhaps  that  is  what  is  meant  by  counsel  in  their  insist- 
ence that  it  was  invalid  for  want  of  delivery.  We  think, 
however,  that,  in  any  view  of  the  question  of  delivery, 
the  evidence  introduced  by  appellee  upon  that  subject 
sufficiently  established  the  fact.  He  was  in  possession 
of  the  contract  upon  the  hearing  and  introduced  it  in 
evidence.  He  proved  that  he  took  it  from  a  safety  box 
of  Mrs.  Dunlop  after  her  death.  This  testimony  is  dis- 
credited by  counsel  for  defendant,  for  the  reason  that  it 
is  contradicted  by  the  officers  or  employees  of  the  bank 
where  the  safety  box  was  kept,  and  largely  because  ap- 
pellee did  not  himself  testify  as  to  his  getting  it  from  that 
box,  but  relied  solely  upon  the  testimony  of  a  witness 
who  swore  that  he  went  to  the  bank  with  appellee  and 
saw  him  take  the  contract  from  the  vault.  There  is  an 
irreconcilable  conflict  in  the  evidence  of  this  witness  and 
those  in  charge  of  the  safety  vault  as  to  the  hour  of  the 
day  when  the  box  was  opened  and  its  contents  taken 
away;  but  as  to  the  fact  that  appellee  was  at  the  bank 
with  another  person  (presumably  the  witness)  the  day 
after  Mrs.  Dunlop 's  death,  and  caused  the  safety  box  to 
be  broken  open,  removing  the  contents,  including  this 
contract,  there  is  no  contradiction.  And  while  it  may  be 
said  that  appellee  acted  with  undue  haste  in  the  matter 
of  procuring  the  opening  of  the  box  and  in  taking  pos- 
session of  the  effects  of  his  aunt  after  her  death,  we  are 
unable  to  see  how  it  can  be  said,  in  the  absence  of  all 
proof  to  the  contrary,  that  he  did  not  find  the  instrument 
in  the  manner  claimed.  That  he  had  possession  of  it  is 
not  denied.     How  he  obtained  that  possession,  if  not  in 
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the  manner  claimed  by  him,  is  wholly  unexplained.  In 
fact,  it  is  shown  with  reasonable  certainty  that  he  did 
not  get  it  from  Judge  Trumbull,  who  prepared  it  and  in 
whose  presence  it  was  executed,  and  with  whom  appel- 
lant says  it  was  left  at  the  time.  The  only  affirmative 
proof  offered  on  the  question  of  delivery  shows  that  it 
was  in  the  possession  of  Mrs.  Dunlop  at  the  time  of  her 
death,  and  under  all  the  authorities  that  possession  raised 
a  presumption  of  delivery,  which  could  only  have  been 
overcome  by  clear  and,  satisfactory  proof.  (Reed  v.  Douthit, 
62  111.  348;  Tunison  v.  Chamblin,  88  id.  378;  Oriffl,n  v.  Griffln, 
125  id.  430.)  In  fact,  this  ground  of  reversal  is  not  seri- 
ously insisted  upon. 

We  think  it  clear  that  the  merits  of  the  case  turn  up- 
on the  question  whether,  by  the  terms  of  the  contract, 
appellant  relinquished  his  rights,  as  husband  of  the  de- 
ceased, in  her  intestate  estate.  That  the  marital  rights 
of  a  husband  or  wife  in  the  estate  of  the  other  will  not 
be  taken  away  by  an  ante-nuptial  contract  unless  the 
intention  to  do  so  is  clearly  apparent  from  the  contract, 
as  contended  by  counsel  for  appellant,  may  be  conceded. 
It  is  not  a  matter  of  controversy  that  in  the  construction 
of  such  contracts  the  general  rule  is,  that  the  intention 
of  the  parties  as  ascertained  from  the  whole  instrument 
must  govern.  That  rule  is  well  stated  in  the  quotation 
made  by  counsel  for  appellant  from  Jones  on  the  Con- 
struction of  Contracts,  (sees.  218,  221,)  as  follows: 

"Sec.  218.  While  courts  strive  to  give  effect  to  every 
clause  of  a  contract,  they  do  this  upon  the  assumption 
that  the  parties  have  used  all  the  language  of  the  con- 
tract intelligibly  and  for  specified  reasons.  When,  there- 
fore, a  consideration  of  the  whole  contract  discloses  the 
fact  that  words  have  been  used  carelessly  or  unknow- 
ingly, and  when  the  writing,  viewed  in  the  light  of  cir- 
cumstances; shows  that  one  clear  intent  was  in  the  minds 
of  the  contracting  parties  and  that  the  difficulty  is  only 
with  the  expression  of  this  intent,  the  reason  for  giving 
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a  precise  meaning  to  each  clause  altogether  fails.  It  has 
been  said  that  an  agreement  always  *ought  to  receive 
that  construction  which  will  best  effectuate  the  intention 
of  the  parties  to  be  collected  from  the  whole  of  the  agree- 
ment, and  that  greater  regard  is  to  be  had  to  the  clear 
intention  of  the  parties  than  to  any  particular  words 
which  they  may  have  used  in  the  expression  of  their  in- 
tent;' and  we  have  seen  that  the  whole  aim  of  construc- 
tion is  the  discovery  of  the  thought  of  the  contract.  If, 
then,  upon  a  consideration  of  the  whole  agreement,  it  is 
reasonable  to  conclude  that  the  intent  of  the  parties  is 
clearly  ascertained,  the  law  interprets  the  contract  pur- 
suant to  such  intents. 

"Sec.  221.  *  ♦  ♦  Thus,  to  carry  out  the  intention, 
words  may  be  transposed,  rejected  or  supplied  if  neces- 
sary, and  every  part  of  the  contract  will  be  made  to  yield 
to  the  one  general  intent  which  is  expressed  therein." 

Beach,  in  his  work  on  the  Modern  Law  of  Contracts, 
(sec.  1299,)  speaking  of  marriage  settlements,  says:  "Rea- 
son and  authority  both  favor  a  liberal  construction  of 
these  contracts.  Their  purpose  is  to  prevent  strife,  se- 
cure peace,  adjust  rights  and  settle  the  question  of  mari- 
tal rights  in  property.  Prom  the  earliest  years  of  the 
law  the  courts  in  chancery,  rejecting  the  iron  rules  of  the 
common  law,  have  favored  such  contracts,  and  this  rule 
of  equity  has  been  engrafted  in  the  body  of  American 
jurisprudence.  The  cardinal  rule  by  which  all  such  con- 
tracts are  measured  and  construed  is  the  intention  with 
which  the  parties  contracted,  and  in  seeking  this,  the 
courts  look  not  only  to  the  letter  of  the  instrument,  but 
also  to  its  general  scope  and  purpose,  and  to  the  condi- 
tions, situation  and  surrounding  circumstances  attending 
the  parties  at  the  time  the  agreement  is  made."  It  was 
also  held  in  Tabb  v.  Archer,  3  H.  &  M.  398  (3  Am.  Dec.  657): 
"The  intention  of  the  parties  in  marriage  articles  should 
be  collected  from  the  nature  of  the  agreement,  the  lan- 
guage and  context,  the  usage  in  such  cases,  and  the  legal 
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rights  of  the  parties  as  they  existed  before  and  would 
have  existed  after  the  marriage  if  no  agreement  had  been 
made." 

The  facts  bearing  upon  the  construction  of  the  agree- 
ment in  question  are  as  follows:  Mrs.  Story  was  the 
widow  of  the  late  Wilbur  F.  Story,  possessed  in  her  own 
right  of  personal  property  variously  estimated  at  from 
$120,000  to  $350,000,  and  a  comparatively  small  amount 
of  real  estate,  of  the  value  of  perhaps  $15,000.  She  had 
never  been  the  mother  of.  children,  and  was,  at  the  time 
of  the  making  of  this  contract,  at  a  period  in  life  when 
there  was  no  longer  a  hope  or  expectation  of  bearing 
children.  Dunlop  was  a  man  of  some  forty  years  of  age, 
and,  as  is  claimed  by  him,  possessed  of  a  large  fortune. 
As  before  stated,  the  contract  was  drafted  b}^  the  late 
Judge  Lyman  Trumbull, — as  the  evidence  shows,  at  the 
request  of  both  parties,  the  services  being  paid  for  by 
Mrs.  Story.  A  casual  reading  of  the  contract  will  show 
that  two  purposes  were  in  the  minds  of  the  parties  when 
it  was  entered  into:  First,  (by  the  recital  and  two  imme- 
diate stipulations,)  that  the  wife  should  have  the  posses- 
sion, enjoyment  and  power  of  disposition  of  her  entire 
estate  during  the  marital  relation,  free  from  interference 
on  the  part  of  the  husband;  and  second,  (by  the  third 
clause,)  that  the  husband  would  not,  at  any  time,  claim 
any  right  in  any  of  her  estate  as  husband,  widower  or 
next  of  kin  to  her,  and  that  he  would,  upon  request,  exe- 
cute any  deed  deemed  necessary  more  effectually  "io  bar 
or  extinguish  any  right  of  dower  or  of  homestead  or  of 
inheritance  in  the  estate  of  the  said  Eureka  C,  Story" 

While  it  is  earnestly  contended  that  there  is'  some 
ambiguity  or  uncertainty  in  this  last  clause,  as  manifest- 
ing an  intention  on  the  part  of  the  husband  to  relinquish 
all  claim  to  any  part  of  her  estate  not  disposed  of  during 
her  lifetime,  we  think  its  language  to  that  effect  is  too 
clear  to  admit  of  doubt.  In  reaching  this  conclusion  we 
do  not  attach  particular  importance  to  the  use  of  the 
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words  "her  heirs,  executors,  administrators  and  assigns," 
except  as  indicating  his  intention  to  dispose  of  his  inter- 
est in  property  which  she  might  own  at  her  death.  No 
ambiguity  arises  from  the  use  of  those  words  from  the 
fact  that  in  the  absence  of  the  agreement  the  husband 
would  be  one  of  her  heirs,  because,  as  we  view  the  con- 
tract,.one  of  its  objects  was  to  forestall  and  cut  off  his 
rights  as  such  heir.  As  was  said  in  Charles  v.  Charles^  8 
Gratt.  486  (56  Am.  Dec.  155):  "The  rights  of  the  husband 
to  the  property  of  his  intended  wife  may  be  anticipated 
by  his  agreement  to  that  effect,  and  where  by  express 
contract,  for  which  the  marriage  is  a  suflBcient  considera- 
tion, he  agrees  to  surrender  his  right  to  the  enjoyment 
of  the  property  during  the  coverture  and  his  right  to 
take  as  survivor,  there  remains  nothing  to  which  his 
marital  rights  can  attach  during  the  coverture  or  after 
the  death  of  the  wife.  In  such  case  the  wife  is,  to  all 
intents,  to  be  regarded  as  a  feme  sole  in  respect  to  such 
prpperty,  and  there  would  seem  to  be  no  necessity  for 
any  limitation  over  to  her  next  of  kin  in  the  event  of  a 
failure  to  appoint  during  her  lifetime.  T^e  husband  hav- 
ing by  contract,  for  a  good  consideration,  released  his . 
right  as  survivor,  the  jJroperty  must  pass  as  though  she 
had  died  sole  and  intestate."  Certainly,  Mr.  Dunlop's 
agreement  to  cl^-im  no  right  in  any  of  her  property,  as 
widower,  heir  or  next  of  kin,  and,  if  necessary  to  give 
effect  to  that  agreement,  to  execute  a'release  so  as  to  bar 
or  extinguish  any  right  of  dower  or  of  homestead  or  of 
inheritance  in  her  estate,  could  mean  nothing  else  than 
an  anticipation  and  relinquishment  of  all  right  which 
he  otherwise  would  acquire  in  her  estate  by  the  contem- 
plated marriage.  Under  appellant's  contention  this  third 
clause  adds  nothing  to  the  force  of  the  agreement;  and 
it  is  scarcely  conceivable  that  a  lawyer  of  the  eminent 
ability  of  Judge  Trumbull  should  have  added  it  to  the 
preceding  clauses,  if,  as  is  contended,  the  only  object  of 
the  parties  was  to  leave  the  wife  in  the  possession  and 
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control  of  her  property  with  the  power  of  disposition 
while  she  lived.  Neither  can  it  be  supposed  that  in  view 
of  her  rights,  under  our  statute,  as  to  her  separate  prop- 
erty, a  contract  would  have  been  drawn  for  the  mere 
purpose  of  giving  her  the  rights  here  insisted  upon.  Cer- 
tainly, as  to  all  the  personal  estate  these  rights  were  as 
amply  secured  and  protected  by  the  statute  without  such 
an  agreement  as  with  it;  and  as  to  the  real  estate,  the 
contract  as  construed  would  serve  no  other  purjJose  than 
to  obligate  him  to  release  his  inchoate  right  of  dower 
and  homestead  in  case  she  desired  to  convey  or  dispose 
of  it  by  deed  or  will. 

If  we  take  the  several  clauses  of  the  contract,  with- 
out reference  to  the  introductory  part  of  it,  under  the 
most  favorable  view  to  appellant  it  must,  we  think,  be 
conceded  that  two  intentions  are  manifested:  First,  to 
give  her  the  absolute  control  and  right  of  disposition 
of  her  property  during  her  lifetime,  without  help  or  hin- 
drance of  the  husband;  and  second,  to  relinquish  on  bis 
part  all  claim  of  right  to  her  entire  estate.  These  inten- 
tions are  in  no  way  conflicting  but  perfectly  consistent 
with  each  other.  Can  it  be  fairly  said  that  the  language 
in  the  recital,  "in  view  of  which  they  desire  to  prove  that 
the  entire  estate,  real,  personal  and  mixed,  including  all 
property  of  every  kind,  nature  and  description,  now  be- 
longing to  or  which  may  hereafter  be  acquired  by  the  said 
Eureka  C.  Story,  shall  be  possessed,  enjoyed  and  disposed, 
of  by  her  the  same  as  if  she  were  sole  and  unmarried,  and 
without  the  help  or  hindrance  of  the  said  Joseph  R.  Dun- 
lop,  her  husband,"  should  be  given  the  effect  of  limiting 
the  entire  agreement,  including  the  third  clause,  to  the 
mere  right  of  the  wife  in  her  property  while  she  lived? 
This  recital  is  not  a  necessary  part  of  the  agreement,  nor 
does  it  assume  to  state  the  whole  and  only  purpose  of 
the  contract.  Of  course,  it  is  properly  to  be  considered 
in  connection  with  the  obligatory  parts,  but  cannot  be 
held  to  control  the  clear  intent  and  meaning  of  the  third 
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clause.  We  said  in  Burgess  v.  Badger,  124  III.  288  (p.  293): 
"It  is  the  rule,  as  contended  by  counsel  for  plaintiff  in 
error,  that  where  the  words  in  the  operative  part  of  an 
instrument  ar^  of  doubtful  meaning,  the  recitals  preced- 
ing the  doubtful  part  may  be  used  as  a  test  to  discover 
the  intention  of  the  parties  and  fix  the  meaning  of  the 
words.  {Walker  v.  Tucker,  70  111.  527.)  But  this  does  not 
mean  that  we  shall  look  at  the  language  of  the  recitals, 
alone.  It  simply  means  that  we  shall  look  at  the  entire 
language, — that  included  in  the  recitals  as  well  as  that 
included  in  the  operative  part  of  the  instrument, — and 
from  the  whole  ascertain  the  intention  of  the  parties." 
Many  other  authorities  to  the  same  effect  might  be  cited, 
but  it  is  unnecessary  to  do  so,  counsel  for  appellant,  as 
we  understand,  conceding  the  rule,  basing  their  conten- 
tion here  upon  the  assumption  that  the  third  clause  is 
of  uncertain  or  doubtful  import, — an  assumption,  as  we 
have  seen,  not  warranted.  We  do  not  deem  it  important 
to  pursue  at  length  the  argument  of  counsel  on  either 
side  upon  this  branch  of  the  case.  In  our  opinion  the 
construction  here  announced  clearly  appears  from  a  con- 
sideration of  the  whole  contract,  and  can  be  escaped  only 
by  a  strained  interpretation  of  the  language  u^ed. 

Stewart  v.  Stewart,  7  Johns."  228,  which  counsel  for  ap- 
pellant rely  upon  as  controlling  this  case,  is  not  in  point. 
The  construction  placed  upon  the  contract  there  before 
the  court  was,  that  it  did  no  more  than  to  give  the  wife 
the  power  of  appointment  over  her  property  during  her 
lifetime,  there  being  no  provision  relinquishing  the  hus- 
band's right  to  the  same  after  her  death.  In  other  words, 
the  effect  of  that  contract  was  held  to  be  that  which  is 
insisted  upon  as  the  proper  construction  of  this  contract, 
and,  of  course,  under  that  construction  it  was  properly 
held  that  at  the  wife's  death  the  covenant  had  fulfilled 
its  object  and  its  provisions  were  exhausted. 

The  contract  having  been  executed  and  delivered, 
so  as  to  become  operative  between  the  parties,  and  its 
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proper  construction  being  that  it  relinquished  oh  the 
part  of  the  husband  all  his  rights,  as  such,  in  the  estate 
of  his  wife,  it  only  remains  to  be  considered  whether 
appellee  had  the  right,  in  a  court  of  equity,  to  the  relief 
prayed.  On  this  branch  of  the  case  it  is  contended  on 
behalf  of  appellant,  that,  the  only  consideration  for  the 
agreement  being  the  contemplated  marriage,  he  is  a  mere 
volunteer,  and  not  within  that  consideration.  There  is 
a  distinction  in  the  law  between  marriage  settlements 
which  have  been  actually  executed  and  mere  marriage 
articles  only  for  a  settlement,  and  as  to  the  latter  it  has 
been  said:  "The  parties  seeking  a  specific  execution  of 
such  articles  may  be  those  who  are  strictly  within  the 
reach  and  influence  of  the  consideration  of  the  marriage 
or  claiming  through  them,  such  as  the  wife  and  issue, 
and  claiming  under  them;  or  they  may  be  mere  volun- 
teers, for  whom  the  settlor  is  under  no  natural  or  moral 
'Obligation  to  provide,  and  yet  who  are  included  within 
the  scope  of  the  provisions  in  the  marriage  articles, 
such  as  hfs  distant  heirs  or  relatives,  or  mere  strangers." 
(Story's  Eq.  Jur.— 11th  ed.—sec.  986.)  And  the  author 
proceeds:  "Now  the  distinction  is,  that  marriage  articles 
will  be  specifically  excepted  upon  the  application  of  any 
person  within  the  scope  of  the  consideration  of  the  mar- 
riage or  claiming  under  such  person,  but  not  generally 
upon  the  application  of  mere  volunteers." 

On  the  assumption  that  this  contract  amounts  merely 
to  articles  of  marriage,  and  under  the  rule  announced, 
it  is  insisted  that  complainant  below  cannot  ask  a  court 
of  equity  to  decree  a  specific  performance  of  the  same. 
Practically  the  contract  is  a  marriage  settlement  actu- 
ally executed  between  the  parties,  the  language  upon 
which  this  bill  is  based  being  the  agreement  on  the  part 
of  the  husband  to  execute,  upon  request,  any  deed  which 
may  by  counsel  be  deemed  necessary  '^more  effectJiaUy  to 
bar  or  extinguish  any  right  of  dower  or  of  homestead  or 
inheritance  in  the  estate  of  the  said  Eureka  O.  Story." 
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Even  without  this  provision,  under  our  construction  of 
the  contract  the  defendant,  Dunlop,  is  entitled  to  receive 
no  part  of  his  wife's  estate.  The  relief  here  sought  is 
only  to  more  effectually  carry  out  the  executed  marriage 
contract.  Moreover,  the  rule  as  stated  by  Judge  Story, 
that  marriage  articles  will  not  generally  be  specifically 
executed  upon  the  application  of  a  mere  volunteer,  does 
not  apply  to  the  facts  of  this  case.  In  Schouler  on  Do- 
mestic Relations  (2d  ed.  264)  the  author  says:  "In  Nevis 
V.  Scott,  which  came  up  on  appeal  before  the  Supreme 
Court  of  the  United  States,  the  rights  of  collaterals  un- 
der a  marriage  agreement  received  consideration,  and  it 
is  declared  as  the  result  of  the  authorities,  English  and 
American,  that  if,  from  the  circumstances  under  which 
the  marriage  articles  were  entered  into  by  the  parties 
or  as  collected  from  the  face  of  the  instrument  itself,  it 
appears  to  have  been  intended  that  the  collateral  rela- 
tives in  a  given  event  should  take  the  estate,  and  a  proper 
limitation  to  that  effect  is  contained  in  them;  a  court  of 
equity  will  enforce  the  trust  for  their  benefit.  They  will 
not  be  regarded  as  volunteers  outside  of  the  deed,  but  as 
coming  fairly  within  the  Influence  of  the  consideration 
on  which  it  is  founded,  the  consideration  extending,  in 
fact,  through  all  the  limitations  for  the  benefit  of  the 
remotest  persons  provided  for,  consistent  with  law."  The 
Nevis  case  fully  sustains  what  is  here  said  as  to  the  scope 
of  its  decision. 

In  view  of  the  facts  before  stated  concerning  the  par- 
ties at  the  time  of  the  execution  of  their  marriage  con- 
tract, manifestly  neither  of  them  contemplated  the  birth 
of  issue  as  a  result  of  the  marriage.  They  covenant  in 
the  third  clause,  he  for  himself  and  his  heirs  with  her 
and  her  heirs, — clearly  indicating  that  they  then  under- 
stood that  at  the  death  of  the  wife  her  heirs  would  not 
be  his;  and  as  we  have  said,  he  having  relinquished  all 
his  right  and  claim  to  her  estate,  they  must  have  con- 
templated her  collateral  heirs.     Therefore,  the  appellee 
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comes  fairly  within  the  influence  of  the  consideration  on 
which  the  contract  is  founded. 

We  find  no  reversible  error  in  this  record,  and  the 
decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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John  B.  Blank,  Jr. 

V. 

The  Illinois  Central  Railroad  Company. 
Opinion  filed  October  19, 1899 — BeJvearing  denied  December  S,  1899. 

1.  Evidence — wh&n  contract  set  up  in  special  pleas  is  admissible  though 
demurrer  to  pleas  was  sustained.  A  contract  set  up  as  a  defense  in  a 
special  plea,  to  which  a  demurrer  has  been  sustained,  is  not  for 
that  reason  inadmissible  in  evidence  under  the  general  issue,  if 
relevant  and  otherwise  unobjectionable. 

2.  Carreers— rat'/road  company  may  exempt  itself  from  liability  for 
injury  to  express  messenger.  A  contract  between  a  railroad  company 
and  an  express  company,  which  provides  that  the  former  shall  not 
be  liable  for  negligence  respecting  injury  to  the  express  company*8 
employees  as  a  condition  to  granting  the  right  to  carry  express  on 
trains,  is  not  against  public  policy.    (Magruder,  J.,  dissenting.) 

3.  Same — an  express  messervger  riding  in  express  car,  attending  to  ex- 
press  business,  is  not  a  passenger.  An  express  messenger  carried  in  a 
special  car  and  under  a  special  contract  to  attend  to  his  employer's 
express  business  is  not  a  passenger.*    (Magruder,  J.,  dissenting.) 

Blank  v.  Illinois  Central  Railroad  Co.  80  111.  App.  475,  affirmed. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  writ  of  error  to  the 
Superior  Court  of  Cook  county;  the  Hon.  John  Barton 
Payne,  Judge,  presiding". 

Strong,  Milsted  &  Ehle,  andW.  P.  Struckmann,  for 
appellant: 

A  master  cannot,  by  a  contract  with  a  servant,  in  con- 
sideration of  the  employment,  exempt  himself  from  lia- 

*The  rights  of  express  messengers  carried  by  railroads  under 
contracts  restricting  liability  are  considered  in  a  note  to  Muldoon 
v.  iSeatlle  CUy  Railroad  Co.  (Wash.)  22  L.  R.  A.  794. 
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bility  to  the  servant  for  injuries  sustained  through  the 
negligence  of  the  master  and  for  which  he  would  other- 
wise be  liable,  such  a  contract  being  void  as  against 
public  policy.  14  Am.  &  Eng.  Ency.  of  Law,  910;  Bail- 
road  Co.  v.  Or,  91  Ala.  548;  Eoesner  v.  Herman,  8  Fed.  Rep. 
782;  B.  db  D.  Co.  v.  Jonea^  92  Ala.  218;  Johnson  v.  Bailroad  Co. 
86  Va.  975. 

The  question  whether  there  was  negligence  on  the 
part  of  appellee  is  one  of  fact  for  the  jury.  Bailroad  Co. 
V.  Ashline,  171  111.  320;  Bailway  Co.  v.  Brovm,  152  id.  484. 

The  degree  of  negligence  is  a  question  of  fact  for  the 
jury.  Bailway  Co.  v.  Brown,  152  111.  484;  Bailroad  Co.  v.  Mu- 
rowski,  179  id.  77. 

An  express  messenger,  when  carried  under  a  contract 
with  a  railroad  company,  made  by  the  express  company, 
for  the  transportation  of  express  matter  in  his  charge,  is 
a  passenger  for  hire.  Voight  v.  Bailway  Co.  79  Fed.  Rep. 
561;  Fordyce  v.  Jackson,  56  Ark.  594;  Blair  v.  Bailroad  Co.  66 
N.  Y.  313;  Bailway  Co.  v.  Ketcham,  133  Ind.  346;  Jones  v.  Bail- 
way  Co.  125  Mo.  666;  Yeomans  v.  Navigation  Co.  44  Cal.  71; 
Bailway  Co.  v.  Wilson,  79  Tex.  371. 

A  contract  void  as  against  public  policy  cannot  be 
held  good  for  any  purpose.  Lumber  Co.  v.  Hayes,  76  Cal. 
387;  Bunt  v.  Herring,  21  N.  Y.  Supp.  245;  Bishop  on  Con- 
tracts, sees.  188,  611;  Clark  on  Contracts,  471;  Anson  on 
Contracts,  252;  McNamara  v.  Oargett,  68  Mich.  454. 

A  railroad  company  cannot  exempt  itself  from  lia- 
bility for  negligence  to  a  passenger.  Arnold  v.  Bailroad 
Co.  83  111.  273;  Hart  v.  Bailroad  Co.  112  U.  S.  338;  Bailroad 
Co.  V.  Derby,  14  How.  483;  Bailroad  Co.  v.  Beebe,  174  111.  24; 
New  World  v.  King,  16  How.  469;  Bailway  Co.  v.  Lockwood, 
17  Wall.  359. 

Edwin  Walker,  for  appellee: 

The  right  of  a  railroad  company  to  insist  upon  an 
accident  release  from  an  express  messenger  riding  in  a 
baggage  car,  although  riding  upon  a  passenger  season 
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ticket,  is  upheld  by  the  Supreme  Court  of  Massachusetts 
in  Bates  v.  Railway  Co.  17  N.  E.  Rep.  633,  and  £^osmer  v.  RaUr 
way  Co,  31  id.  652. 

Railroad  companies  are  not  required,  by  usage  or  com- 
mon law,  to  transport  the  trafiBc  of  independent  express 
companies  over  their  lines  in  a  manner  in  which  the 
trafl&c  is  usually  carried  and  handled;  and  they  need  not, 
in  the  absence  of  a  statute  requiring  it,  furnish  to  such 
express  companies  equal  facilities  for  doing  an  express 
business  upon  passenger  trains.  Railroad  Co.  v.  KeefeVy  44 
N.  E.  Rep.  798;  Express  cases,  117  U,  S.  1;  6  Sup.  Ct.  542;  Sar- 
gent V.  Railroad  Corp,  115  Mass.  416. 

Railroad  companies  are  common  carriers,  and  as  such 
have  a  right  to  restrict  liability  by  such  contracts  as 
may  be  specially  agreed  upon,  they  still  remaining  liable 
for  gross  negligence  or  willful  misfeasance.  Railroad  Co, 
V.  Morrison,  19  111.  135;  Western  Trans,  Co,  v.  Newhdll,  24  id. 
466;  Railroad  Co,  v.  Reed,  37  id.  485;  Railroad  Co.  v.  Smyser, 
38  id.  355;  Express  Co.  v.  Haynes,  42  id.  89;  Railroad  Co,  v. 
Frankenberg,  54  id.  88;  Railway  Co,  v.  Montfort,  60  id.  175; 
Express  Co.  v.  Stettaners,  61  id.  134;  Field  v.  Railroad  Co,  71 
id.  458;  Arnold  v.  Railway  Co.  83  id.  273;  Hawk  v.  Railway 
Co.  147  id.  399;  Railroad  Co,  v.  Simon,  160  id.  648;  Railway  Co. 
V.  Chapman,  133  id.  96. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court: 

Appellant  was  an  express  messenger  in  the  employ 
of  the  American  Express  Company,  and  on  January  15, 
1896,  was  engaged  in  the  performance  of  his  duties  for 
that  company  in  the  forward  half  of  a  baggage  and  ex- 
press car,  being  the  portion  of  such  car  furnished  by  ap- 
pellee to  the  express  company  for  doing  its  business  on 
appellee's  line.  When  the  passenger  train  of  which  this 
car  was  a  part  was  nearing  Rockford  from  the  east,  a 
freight  train  drew  in  on  a  side-track  to  let  it  pass.  The 
freight  train  had  to  stop  twice  to  turn  switches,  and 
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when  it  finally  got  in  on  the  side-track  a  coupling  link 
had  broken,  so  that  the  engine  lost  control  of  the  rear 
part  of  the  train  and  the  caboose  stood  too  near  the  main 
track.  If  the  link  had  not  broken  it  would  have  been 
on  the  si^e-track  out  of  the  way  seven  minutes  before 
the  arrival  of  the  passenger  train.  The  baggage  and  ex- 
press car  struck  the  caboose  and  appellant  was  injured. 
He  sued  appellee  for  damages,  alleging  in  both  counts  of 
his  declaration  that  he  was  upon  the  car  in  the  discharge 
of  his  duties  as  messenger  for  the  express  company,  and 
charging,  in  the  first  count,  negligence  in  allowing  the 
freight  train  to  stand  on  the  side-track  in  such  a  man- 
ner as  to  collide  with  it,  and  in  the  second,  negligence  in 
running  the  express  car  against  the  side-tracked  train. 
There  was  a  trial,  at  which  it  was  proved  without  dis- 
pute that  the  breaking  of  the  link,  which  left  a  part  of 
the  freight  train  too  near  the  main  track,  was  due  to 
a.  latent  defect  which  could  not  be  detected.  The  only 
question  on  the  subject  of  negligence  was  whether  or  not 
there  was  time  enough,  with  proper  exertions,  to  couple 
up  again  and  get  out  of  the  way.  There  was  no  evidence 
of  anything  like  gross  negligence  or  willful  conduct. 

The  defendant  proved  and  offered  in  evidence  a  con- 
tract made  by  the  plaintiff  with  the  express  company  to 
secure  employment,  by  which  he  assumed  all  risks  of  ac- 
cidents and  injuries  in  the  course  of  his  employment  oc- 
casioned by  the  negligence  of  any  corporation  operating 
any  railroad  and  releasing  such  railroad  company  from 
any  liability  to  him;  also  a  contract,  referred  to  in  plain- 
tiff's said  contract,  made  by  the  American  Express  Com- 
pany witl^  the  defendant  in  order  to  have  its  merchandise 
and  property  and  employees  carried  by  defendant  and 
its  business  carried  on  upon  defendant's  line,  by  which 
the  express  company  agreed  to  indemnify  and  save  harm- 
less the  defendant  against  all  liability  for  loss  or  damage 
resulting  in  any  manner  to  the  express  matter,  or  the 
employees,  agents,  messengers  or  ofi&cers  of  the  express 
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company.  After  all  the  evidence  was  in,  the  court  in- 
structed the  jury  to  find  the  defendant  not  giiilty,  which 
was  done,  and  judg^ment  entered  accordingly.  An  ap- 
peal was  taken  to  the  Appellate  Court,  where  the  judg- 
ment was  affirmed,  and  a  certificate  of  importance  being 
granted,  the  case  was  brought  here. 

The  admission  in  evidence  of  the  accident  release, 
and  the  contract  between  the  <Jefendant  and  the  express 
company,  to  which  it  referred,  is  assigned  as  error.  The 
ground  of  the  objection  to  them  is,  that  the  contract  had 
been  set  up  as  a  defense  in  special  pleas,  to  which  de- 
murrers had  been  sustained.  The  sustaining  of  such  de- 
murrers would  not  affect  the  admissibility  of  the  contract 
under  the  general  issue  if  it  were  otherwise  admissible, 
and  it  was  relevant  and  admissible  under  such  general 
issue.  Plaintiff  alleged  and  testified  that  he  was  in  the 
employ  of  the  express  company  as  express  messenger, 
and  on  his  cross-examination  it  appeared  that  he  had 
signed  this  contract  fixing  terms  and  conditions  of  his 
employment.  It  was  proper  to  show  such  terms,  and  the 
claim  that  the  contracts  were  not  admissible  under  the 
issue  cannot  be  sustained. 

The  main  question  in  the  case  concerns  the  validity 
and  legal  effect  of  plaintiff's  contract.  The  'ground  of 
attack  upon  the  contract  is  that  it  is  void,  as  against 
public  policy.  It  is  first  argued  that  it  is  a  contract  of 
employment  between  the  plaintiff  and  the  express  com- 
pany, which  is  contrary  to  public  policy,  as  exempting 
the  employer  from  the  consequences  of  its  negligence. 
It  is  insisted  that  an  employer  cannot  stipulate  for  im- 
munity against  his  own  negligence,  and  that  g.  contract 
intended  to  have  that  effect  is  void,  as  tending  to  relax 
the  employer's  care  and  to  increase  the  perils  of  the 
occupation.  The  question  thus  sought  to  be  raised  has 
no  relation  to  this  case,  since  the  contract  is  not  sought 
to  be  enforced  for  the  purpose  of  relieving  plaintiff's  em- 
ployer, the  express  company,  from  the  consequences  of 
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its  neg-ligence  or  affording  it  immunity  for  its  wrongful 
act.    It  is  not  alleged  or  claimed  by  any  one  that  the 
employer  was  in  fault  or  neglected  any  duty  toward  the 
plaintiff.     The  question  is  whether  the  defendant  had  a 
right,  in  taking  the  express  company  and  its  business 
and  employees  upon  its  road,  to  make,  the  contract  that  it 
should  not  be  liable  for  the  negligence  of  its  employees. 
It  is  insisted  that  plaintiff  occupied  the  position  of  a 
passenger  for  hire,  and  that  public  policy  will  not  permit 
a  contract  to  be  made  releasing  a  carrier  from  liability 
to  a  passenger  for  its  negligence.     If  the  defendant  was 
a  common  carrier  of  the  American  Express  Company  and 
its  goods  and  messengers  doing  business  on  the  line  and 
in  the  express  car  in  question,  the  authorities  cited  in 
support  of  that  position  would  be  applicable;  but  it  seems 
'  to  be  settled  that  a  railroad  company  is  not  a  common 
carrier  of  other  common  carriers   and  their  business. 
Each  of  the  parties  is  a  common  carrier  for  the  public, 
and  the  railroad  company  is  not  bound  to  furnish  facili- 
ties to  every  express  company  that  applies  for  carrying 
on  its  business  on  its  road.     It  is  not  charged  with  the 
duty  of  carrying  express  companies  at  all,  and  is  there- 
fore entitled  to  make  a  special  contract  establishing  the 
duty  and  liability  of  the  railroad  on  its  side  and  of  the 
express  company  on  the  other.  The  Supreme  Court  of  the 
United  States  so  held  in  the  express  cases,  (117  U.  S.  1,) 
and  pointed  out  the  reasons  why  special  contracts  in  ref- 
erence to  such  business  are  necessary. '  A  railroad  com- 
pany takes  an  express  company  on  its  road  by  virtue  of 
a  special  contract,  in  which  the  rights  and  duties  of  the 
parties  are  defined  in  such  manner  as,  in  the  opinion  of 
the  parties,  will  be  most  suitable  or  beneficial  to  them. 
Such  a  contract  gives  to  the  express  company  rights 
superior  to  other  express  companies  and  to  the  general 
public,  which  it  has  no  right  to  demand,  and  which  the 
railroad  company  is  under  no  obligation  to  furnish  except 
upon  terms  agreeable  to  it.  ^  In  this  instance  such  a  con- 
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tract  was  made,  by  virtue  of  which  the  express  company's 
goods,  and  the  plaintiff,  as  its  employee,  were  upon  the 
car,  carrying  on  the  business  of  the  express  company  as 
a  common  carrier.  Plaintiff  was  being  carried  for  the  sole 
purpose  of  handling  and  caring  for  the  express  company's 
goods,  which  were# being  carried  under  the  terms  of  the 
special  contract  and  which  the  defendant  was  not  other- 
wise bound  to  carry  at  all.  The  question  whether,  under 
such  circumstances,  a  contract  relieving  the  carrier  from 
liability  for  negligence  merely  is  valid  has  several  times 
been  considered.  The  principle  was  sustained  in  Bates  v. 
Old  Colony  Railroad  Co.  147  Mass.  255,  and  Hosrner  v.  Old 
Colony  Railroad  Co.  156  id.  506;  and  in  two  cases  in  Indiana 
contracts  in  all  respects  like  those  made  in  this  case 
have  been  sustained  by  the  Supreme  Court.  (2/.,  N.  A.  db 
a  R.  R.  Co.  V.  Keefer,  146  Ind.  21;  P.,C.,ad:  St.  L.  R.  R.  Co.  ' 
V.  MaJioney,  148  id.  196.)  The  contract  gave  the  express 
company,  and  plaintiff,  as  its  messenger,  rights  which  de- 
fendant, as  a  common  carrier,  could  not  have  been  com- 
pelled to  grant,  and  in  such  a  case  a  carrier  may  contract 
as  a  private  carrier,  and  require  exemption  against  liabil- 
ity for  negligence  as  a  condition  of  granting  such  rights. 
An  agreement  to  take  and  carry  property  in  such  a  case, 
under  such  conditions  as  the  parties  agree  upon,  is  held 
not  to  be  against  public  policy. 

As  against  these  decisions  we  are  not  referred  to  any 
decision  of  a  court  of  last  resort,  and  the  only  opinion  to 
the  contrary  cited  by  counsel  is  one  by  Judge  Taf  t,  pass- 
ing upon  a  demurrer  to  an  answer  in  a  trial  court.  In 
that  opinion  the  judge  expressly  disapproves  of  the  de- 
cisions of  the  Supreme  Court  of  Indiana,  and  reaches  the 
opposite  conclusion  by  the  following  course  of  reasoning: 
In  the  absence  of  a  contract  exempting  a  railroad  com- 
pany from  liability,  the  relation  between  a  railroad  com- 
pany and  an  express  messenger  is  that  of  public  carrier 
to  a  passenger  for  hire;  a  railroad  company  is  under  no 
obligation  to  carry  an  express  messenger,  as  such,  but  he 
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is  not  a  different  kind  of  freight  from  any  ordinary  pas- 
seng'er,  except  that  he  travels  in  a  special  car;  he  would 
have  the  right  to  demand  of  a  railroad  company  that  he 
should  be  carried  in  a  passenger  car  if  he  tendered  his 
fare;  therefore,  when  it  carries  him  as  an  express  mes- 
senger in  the  car  provided  for  the  express  matter  and 
messenger  it  is  discharging  its  function  as  a  common  cat- 
rier  of  persons,  and  he  does  not  lose  his  right  and  charac- 
ter as  a  passenger.  In  other  words,  the  opinion  concedes 
that  a  railroad  company  is  not  a  common  carrier  of  other 
common  carriers  and  their  messengers,  but  holds  that  if 
it  makes  a  special  contract  to  carry  them  it  does  so  as  a 
common  carrier  and  in  the  performance  of  its  function 
and  duty  as  a  common  carrier.  The  holding  there  is,  that 
one  who  contracts  with  a  carrier  specially  for.  unusual 
privileges,  which  he  could  not  demand  and  the  carrier  is 
not  bound  to  grant  but  which  are  conceded  upon  special 
conditions,  is  not  bound  by  his  contract.  It  is  true  that 
a  messenger  would  be  entitled  to  be  carried  in  a  passen- 
ger car  if  he  tendered  his  fare,  but  a  railroad  company  is 
not  bound  to  carry  an  express  messenger  with  his  goods, 
for  the  purpose  of  carrying  on  business  on  its  road,  in  a 
passenger  car  or  any  kind  of  a  car.  The  messenger  is  not 
carried  in  the  capacity  of  a  passenger,  but  in  a  special 
car  to  do  his  employer's  express  business,  and  the  com- 
mon acceptation  of  the  word  "passenger"  would  not  em- 
brace such  a  person  so  engaged.  We  do  not  see  how  it 
could  follow  that  because  a  person  who  is  an  express 
messenger  might  be  a  passenger  in  a  passenger  car  he  is 
also  a  passenger  while  doing  his  employer's  business  in 
the  express  car.  The  reasoning  of  the  other  courts  seems 
to  us  the  sounder  and  better. 

An  attempt  is  made  to  liken  this  case  to  the  case 
-where  a  person  is  carried  with  his  stock  or  goods  and 
where  he  is  regarded  as  a  passenger.  There  are  many 
such  cases  where  the  carrier  is  bound  to  receive  and  carry 
goods  or  stock,  and  where,  by  general  usage  or  by  the 
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rules  of  the  company,  the  owner  or  his  agent  may  go  or 
is  required  to  go  in  charge  of  the  property.  In  such  case 
the  owner  is  entitled  to  demand  the  carriage  of  his  prop- 
erty as  a  part  of  the  duty  of  the  railroad  company  toward 
the  public  as  a  common  carrier,  under  the  conditions  fixed 
by  the  law.  The  railroad  company  is  bound  to  receive 
alnd  carry  for  anybody  who  shall  appear,  and  by  the  rules 
or  usage  of  the  company  the  charge  for  carrying  the  stock 
includes  the  carrying  of  the  person  in  charge.  Such  a 
person  Is  a  passenger.  But  the  difference  in  the  relation 
between  such  a  case  and  this  is  apparent. 

The  plaintiff  acknowledged  the  execution  of  the  con- 
tract which  was  a  bar  to  his  cause  of  action,  and  the 
direction  of  the  court  to  find  for  the  defendant  was  justi- 
fied theceby. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Magruder,  dissenting: 

I  concur  in  the  views  expressed  by  Judge  Taf  t  referred 
to  in  the  opinion  and  found  in  Voight  v.  Baltimore  and  Ohio 
Southwestern  Railway  Go.  79  Fed.  Rep.  561.  In  that  case  it 
is  held,  and  to  my  mind  conclusively  demonstrated,  that, 
"while  a  railroad  company  is  under  no  obligation  to  carry 
an  express  messenger  as  such,  yet,  when  under  a  contract 
with  the  express  company  it  does  carry  him,  it  is  dis- 
charging its  function  as  a  common  carrier  of  persons, 
and  he  does  not  lose  his  rights  and  character  as  a  pas- 
senger because  he  travels  in  a  special  car  provided  by 
the  railroad  company;"  and  that  "a  contract,  whereby  a 
passenger  on  a  railroad  train  agrees  not  to  hold  the  rail- 
road company  liable  for  injury  to  him  caused  by  the  neg- 
ligence of  the  company  or  its  servants,  is  void  as  against 
public  policy,  and  this  rule  applies  to  an  express  messen- 
ger carried  by  a  railroad  company  in  a  special  car  under 
a  contract  with  the  express  company." 


Digitized  by 


Google 


Dw.  'SJJ  Sassenberg  v.  Huseman.  341 


John  Sassenberg  et  al.  m    STi 

108a  ^855 

182      841 

John  H.  Huseman  et  al.  |202   »876 

Opinion  filed  October  16 ,  1899Sehearin^  denied  December  8, 1899. 

1.  Evidence— io/ia<  evidence  ^mU  not  overcome  noiary^a  certificate.  A 
notary's  certificate  that  a  married  woman,  upon  examination  sepa- 
rate and  apart  from  her  husband,  acknowledged  the  execution  of 
a  deed,  is  not  overcome  by  the  husband's  testimony,  based  only  on 
recollection,  that  his  wife  was  not  present  when  he  sig'ned  the  deed, 
or  by  the  evidence  of  two  interested  witnesses  that  the  signature 
does  not  resemble  the  wife's  handwriting.  * 

2.  Deeds— gfranior'a  failure  to  assert  ownership  for  over  thirty  years 
tends  to  support  validity  of  deed.  Failure  of  one  who  conveyed  prem- 
ises to  assert  any  claim  thereto  for  over  thirty  years  tends  to  es- 
tablish the  validity  of  the  deed,  and  that  it  was  executed  with  the 
understanding  that  all  the  grantor's  interest  passed  by  it, 

3.  Same — deed  construed  as  passing  land  described  sutject  to  dower  inr 
terest  of  third  person.  A  deed,  the  granting  clause  of  which  describes 
one  hundred  and  twenty  acres  of  land  but  excepts  the  grantors'  in-  . 
terest  in  forty  ^cres  of  the  land  set  off,  or  which  might  be  set  off, 
to  a  third  person  as  dower,  expressing  an  intent  to  convey  the. 
grantors'  interest  in  the  eighty  acres  and  in  the  widow's  dower, 
passes  the  one  hundred  and  twenty  acres  subject  to  such  dower. 

4.  Same— Aa5en(2tim  clavae  may  6e.  read  in  connection  with  granting 
cktuse  to  explain  ownership.  While  the  Jiabendum  clause  cannot  be  re- 
garded as  the  deed  if  clearly  repugnant  to  the  grant,  yet  it  may  be 
read  in  connection  therewith,  as  defining  the  extent  of  ownership 
in  the  thing  granted,  where  the  granting  words  leave  the  subject 
of  such  ownership  open  to  explanation. 

Appeal  from  the  Circuit  Court  of  Bureau  couuty;  the 
Hon.  Harvey  M.  Trimble,  Judge,  presiding. 

Appellants  filed  their  bill  asking"  for  partition  of  cer- 
tain lands  in  Bureau  county,  containing  one  hundred  and 
twenty  acres,  described  as  the  north  half  of  the  north- 
east quarter  of  section  1,  township  17,  north,  range  7, 
east,  known  as  lot  2,  upon  the  east  half  of  which  were 
situated  the  homestead  improvements,  and  the  east  half 
of  the  south  half  of  said  north-east  quarter  of  section  1, 
known  as  lot  1,  which  they  claimed  their  mother  owned 
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as  tenant  in  common  with  appellees,  claiming  the  appel- 
lees owned  an  undivided  two-thirds  and  their  mother  to 
have  owned  an  undivided  one-third  of  the  property.  Ap- 
pellees claimed  to  be  the  owners  of  all  the  property  in  fee 
by  descent  and  chain  of  conveyance  as  follows,  proved 
at  the  hearing:  Joseph  Bulfer,  Sr.,  died  Augfust  24, 1861, 
intestate,  the  owner  of  and  occupying  the  premises  in 
controversy,  leaving  his  widow,  Theresa  Bulfer,  and  Jo- 
seph Bulfer,  Jr.,  a  son,  and  Magdalena  Sassenberg  {nee 
Bulfer)  and  Maria  Ann  Bulfer,  daughters,  his  only  heirs- 
at-law.  On  October  19, 1863,  Maria,  one  of  the  daughters, 
conveyed  all  her  interest  in  the  land  to  her  brother, 
Joseph  Bulfer,  by  special  warranty  deed.  On  the  15th 
day  of  October,  1863,  Magdalena  Sassenberg,  the  other 
daughter,  together  with  Peter  Sassenberg,  her  husband, 
quit-claimed  her  interest  to  her  brother,  Joseph,  for  $150. 
After  the  death  of  Joseph  Bulfer,  Sr.,  the  widow  con- 
tinued to  retain  the  actual  occupancy  of  the  land,  her 
son,  Joseph,  residing  with  her,  until  October,  1869,  when 
Joseph  Bulfer  and  his  mother  conveyed  the  land  by  war- 
ranty deed  to  George  Penn,  who  resided  on  the  land  from 
that  time  till  his  death,  in  1880,  intestate,  leaving  sur- 
viving a  widow,  Predericka  Penn,  and  a  number  of  chil- 
dren, including  Anna  H.,  the  wife  of  John  H.  Huseman, 
being  the  appellees  herein,  who  subsequently  acquired 
all  the  interests  of  the  widow  and  the  other  children,  and 
were  at  the  time  of  the'  filing  of  the  bill  in  possession. 
Appellants  are  the  children  of  Magdalena  Sassenberg, 
who  died  in  1894,  intestate,  Peter  Sassenberg,  her  hus- 
band, surviving  her.  Her  estate  was  never  administered. 
Appellants,  by  amendment  to  their  bill,  made  after 
partial  hearing,  say  that  after  the  coming  in  of  the  an- 
swer they  have  learned  that  the  Husemans  claim  to  be 
the  owners  in  fee  of  Magdalena's  one-third  in  the  one 
hundred  and  twenty  acres  of  land  in  controversy  by  quit- 
claim deed  from  her  and  her  husband  to  Joseph  Bulfer, 
and  aver  that  such  pretended  deed,  if  any  they  have,  is 
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false  and  fraudulent;  that  the  defendants,  or  some  of 
them,  have  a  writing  purporting  to  convey  the  interests 
of  one  Peter  Sassenberg*  and  Helena  Sassenberg,  his 
-wife,  in  eighty  acres  of  said  land,  specially  excepting 
their  interest  in  forty  acres  of  said  lands,  which  said  in- 
strument appears  of  record  in  book  38,  at  page  70,  of 
records  of  the  recorder  of  Bureau  county;  that  when  said 
writing  was  recorded  it  purported  to  be  executed  by 
Peter  Sassenberg  and  Helena  Sassenberg,  his  wife;  that 
the  name  of  Magdalena  Sassenberg  nowhere  appeared 
on  said  pretended  deed  of  conveyance  as  a  part  thereof, 
and  that  since  the  recording  thereof  the  said  Husemans, 
or  some  one  for  them,  have  fraudulently,  as  against  the 
rights  of  complainants,  altered  and  changed  the  signa- 
tures, changing  the  words  "Helena  Sassenberg"  by  eras- 
ing and  removing  the  same  and  fraudulently  inserting  in 
lieu  thereof  the  words  "Magdalena  Sassenberg;"  aver 
that  the  certificate  of  acknowledgment  is  false  and  was 
the  result  of  fraudulent  collusion  between  the  notary  and 
Joseph  Bulfer,  Jr.,  the  grantee  therein  named;  aver  that 
Magdalena  never  conveyed  her  interest  in  said  lands, 
never  signed  said  pretended  deed  and  never  acknowl- 
edged the  same;  that  the  said  instrument  as  it  now  ap- 
pears, with  the  pretended  signature  of  Magdalena,  is  a 
forgery;  that  the  pretended  deed  was,  by  reason  of  the 
said  alteration,  wholly  invalid  and  inoperative  as  a  con- 
veyance of  title  at  any  time  sinc^  its  alteration  aforesaid, 
and  never  was  a  deed  of  conveyance  of  title  of  said  Mag- 
dalena to  said  lands  or  any  part  thereof,  and  should  be 
surrendered  for  cancellation;  aver  further  that  Magda- 
lena never  received  the  $150  named  as  the  pretended  con- 
sideration; that  there  was  no  consideration  for  the  deed, 
and  that  George  Penn  had  notice  of  such  want  of  con- 
sideration. 

The  amended  answer  of  the  Husemans  admits  they 
claim  title  to  the  one-third  interest  of  Magdalena  in  all 
of  said  lands  through  said  quit-claim  deed  to  Joseph  Bul- 
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fer,  Jr. ,  the  g^rantor  of  George  Penn,  and  specifically  deny 
each  and  every  other  allegation,  in  detail,  in  the  amend- 
ment. They  aver  the  deed  to  be  good  and  valid,  acquired 
in  good  faith,  and  now  without  alteration;  that  Magda- 
lena  did  receive  the  $150  purchase  price  named  in  the 
deed  made  by  herself  and  Peter,  her  husband,  and  aver 
that  the  defendants  are  owners  in  good  faith,  as  pur- 
chasers of  said  lands  for  value,  without  notice  of  any 
defect  in  title  to  said  lands  in  the  parties  from  whom 
they  obtained  the  same.  The  court  dismissed  the  bill  on 
hearing,  and  complainants  prosecute  this  appeal. 

Pred  T.  Beers,  for  appellants. 

C.  H.  WoosTER,  Ira  C.  Gibons,  and  George  S.  Skin- 
ner, for  appellees. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

The  deed  from  Magdalena  Sassenberg  and  husband  to 
Joseph  Bulfer,  the  validity  and  effect  of  which  constitute 
the  principal  controversy  in  the  suit,  is  as  follows: 

**This  indenture,  made  this  fifteenth  day  of  October,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  sixty-three, 
between  Peter  Sassenberg  and  Hellena,  his  wife,  of  the  city  of 
Peru,  LaSalle  county  and  State  of  Illinois,  parties  of  the  first 
part,  and  Joseph  Pulver,  of  the  county  of  Bureau  and  State  of 
Illinois,  party  of  the  second  part: 

**  Witnesseth:  That  the  said  party  of  the  first  part,  for  and  in 
consideration  of  the  sum  of  $150  in  hand  paid  by  the  said  party 
of  the  second  part,  the  receipt  whereof  is  hereby  acknowledged 
and  the  said  party  of  the  second  part  forever  released  and  dis- 
charged therefrom,  have  remised,  released,  sold,  conveyed  and 
quit-claimed,  and  by  the3e  presents  do  reraise,  release,  sell,  con- 
vey and  quit-claim,  unto  the  said  party  of  the  second  part,  his 
heirs  and  assigns  forever,  all  the  right,  title,  interest,  claim 
and  demand  which  the  parties  of  the  first  part  have  in  and  to 
the  following  described  lot,  piece  or  parcel  of  land,  to- wit:  The 
north  half  (J)  of  the  north-east  quarter  (J)  and  the  south-east 
quarter  (J)  of  said  north-east  quarter  (J)  of  section  one  (1),  town 
seventeen  (17),  north,  range  seven  (7),  east  of  the  fourth  {4th) 
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principal  meridian,  except  their  interest  in  forty  acres  of  said 
land,  being  the  forty  acres,  one-third  part  of  said  land,  which 
may  be  set  off  to  Theresy  Pulver,  widow  of  Joseph  Pulver,  de- 
ceased, or  which  may  belong  to  her  as  her  dower  in  said  lands. 
It  is  intended  by  this  deed  to  convey  only  said  parties'  interest 
in  eighty  acres  of  said  land  and  their  interest  in  the  widow's 
dower.  To  have  and  to  hold  the  same,  together  with  all  and 
singular  the  appurtenances  and  privileges  thereunto  belong- 
ing or  in  anywise  thereunto  appertaining,  and  all  the  es.tate, 
right,  title,  interest  and  claim  whatever  of  said  party  of  the 
first  part,  either  in  law  or  equity,  to  the  only  proper  use,  bene- 
fit and  behoof  of  the  said  party  of  the  second  part,  his  heirs 
and  assigns  forever. 

*ln  witness  whereof  the  said  party  of  the  first  part  hereunto 
set  their  hands  and  seals  the  day  first  above  written. 

Petee  Sassenbero,  [Seal-l 

Magdalena  Sassenbeeo.     [Seal.  ]  " 

Julius  Heinrich,  a  notary  public  for  LaSalle  county, 
certifies  the  acknowledgment  of  the  deed  by  Peter  Sas- 
senberg  and  Magdalena  Sassenberg,  and  the  examination 
of  Magdalena  separate  and  apart  and  out  of  hearing  of 
her  husband,  and  her  acknowledgment  to  be  the  free  and 
voluntary  execution  of  the  same  without  compulsion  of 
her  husband,  and  the  relinquishment  of  her  dower  in  the 
form  of  acknowledgment  then  prescribed.  The  date  of 
the  acknowledgment  is  October  15,  1863,  and  it  is  sealed 
with  the  notarial  seal  of  the  notary.  The  deed  bears 
the  certificate  of  the  recorder,  showing  that  it  was  filed 
for  record  October  19,  1863,  at  twelve  o'clock  noon,  and 
was  recorded  on  page  70  of  book  38. 

The  complainants  objected  to  the  admission  of  this 
deed  for  various  reasons,  principal  among  which  were 
these:  that  the  deed  was  a  forgery,  because  after  its  re- 
cording it  had  been  altered;  because  it  purports  to  con- 
vey the  fee  of  Peter  Sassenberg,  his  wife  joining,  whereas 
it  is  the  fee  interest  of  Magdalena  which  is  in  contro- 
versy, and  the  defendants  are  estopped  from  showing 
title  in  fee  to  any  person  other  than  Magdalena  Sassen- 
berg; that  it  is  not  the  deed  pleaded;  because  the  deed 
purports  to  convey  only  eighty  acres  instead  of  one  hun- 
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dred  and  twenty  acres;  because  its  execution  was  not 
proven  as  required  by  law;  because,  the  deed  and  the  rec- 
ord thereof  being  different,  the  deed  as  altered  is  wholly 
incompetent  and  inadmissible  as  a  legal  instrument  by 
which  to  prove  title;  and  because  the  record  of  the  deed 
shows  the  deed  was  signed  by  Helena,  that  being  the 
only  genuine  signature  it  ever  had,  and  as  such  it  is  ir- 
relevant and  incompetent  to  pass  title  of  Magdalena's 
interest.  The  deed  was  introduced  in  evidence  over  the 
above  objections,  whereupon  complainants  introduced 
the  record,  with  proof  of  no  erasure  thereof  and  being" 
identical  with  the  original  deed  above  set  forth,  except 
the  second  signature  is  that  of  "Hellena  Sassenberg." 

On  the  hearing  Joseph  Bulfer  testified,  for  the  defend- 
ants, that  he  farmed  the  one  hundred  and  twenty  acres 
in  question  for  about  nine  years  after  his  father's  death, 
in  1861,  and  it  was  stipulated  by  the  coinplainants  that 
the  parties  in  possession  had  paid  the  taxes  on  the  land 
ever  since  the  death  of  Joseph  Bulfer,  Sr.  The  above 
deed  being  shown,  the  witness  identified  it,  and  stated 
that  the  deed  was  drawn  in  Peru,  Illinois;  that  he  bought 
the  land  from  Sassenberg,  and  that  both  he  and  his  wife, 
Magdalena,  were  present  when  he  bought  it;  that  he 
bought  the  whole  one  hundred  and  twenty  acres  of  land, 
and  that  if  the  scrivener  made  a  mistake  of  any  kind  it 
was  not  his  fault;  that  both  Peter  Sassenberg  and  his 
wife  (witness'  sister)  were  present  in  the  office  and  ac- 
knowledged the  deed  before  the  officer;  that  the  officer 
asked  her  if  she  was  satisfied,  and  that  she  signed  the 
deed,  and  that  after  she  signed  it  she  acknowledged  it. 
Witness  stated  further  that  Mr.  Penn,  the  person  to  whom 
he  sold  in  1809,  had  remained  in  possession  of  the  land 
ever  since,  up  to  the  time  of  his  death;  that  the  $150 
called  for  by  the  deed  to  him  he  sent  to  her  about  a  year 
after  he  got  the  deed,  by  a  man  named  Yager,  and  that 
Peter  Sassenberg  told  him  afterwards  that  she  had  re- 
ceived it;  that  Magdalena  never  lived  on  the  land  after- 
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wards.  He  does  not  remember  who  the  scrivener  was, 
or  the  name  of  the  notary,  or  the  office  where  the  papers 
were  executed  or  acknowledged,  but  says  that  Peter  Sas- 
senberg selected  the  scrivener, — that  he  knew  nobody  in 
the  town. 

Peter  Sassenberg,  called  for  complainants,  remem- 
bered the  deed  when  shown  him,  and  that  it  was  made 
out  by  George  D.  Ladd,  and  swore  that  his  wife  was  not 
present  when  the  deed  was  made;  that  he  had  not  in- 
tended to  sell  to  Joseph  anything  but  the  eighty  acres; 
that  the  signature  at  the  bottom  purporting  to  be  that 
of  his  wife  looks  something  like  her  handwriting,  but  he 
does  not  think  she  signed  it;  that  he  never  saw  her  sign 
the  deed;  that  his  wife  wrote  her  name  "Mary  Magda- 
lena,"  and  was  so  christened;  that  she  had  nothing  to  do 
with  the  sale  of  the  land,  and  that  the  consideration  was 
paid  to  him — not  to  her. 

Anna  Wacker,  one  of  the  complainants  and  daughter 
of  Magdalena  Sassenberg,  testified  she  was  familiar  with 
her  mother's  handwriting,  and  that  the  name  "Magda- 
lena Sassenberg,"  at  the  bottom  of  the  deed,  was  not 
in  her  handwriting.  The  son  testified  that  his  mother 
said  to  him  at  the  time  she  was  to  sign  a  deed  shortly 
before  her  death,  that  that  was  the  first  deed  she  had 
ever  signed.  This  testimony  was  objected  to,  on  the 
ground  that  the  witnesses  were  incompetent  to  testify. 
Two  witnesses  for  the  complainants  testified  that  they 
had  known  Joseph  Bulfer,  Sr.,  and  his  family,  and  that 
Magdalena  always  went  by  the  name  of  "Lena"  and  was 
not  called  "Magdalena." 

The  evidence  in  this  case  is  far  from  sufficient  to  over- 
come the  effect  of  the  notary's  certificate  of  acknowledg- 
ment of  the  deed  in  question  by  Magdalena  Sassenberg. 
At  the  time  this  case  was  heard  that  deed  was  thirty-two 
years  old  and  had  been  on  record  all  of  thaf  time.  Taxes 
were  paid  regularly.  The  possession  of  the  defendants, 
or  those  from  whom  they  claimed,  was  actual,  open,  no- 
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torious  and  continuous,  and,  from  all  that  appears  in  the 
record,  exclusive  and  adverse. 

The  appellants  contend  that  the  possession  of  the  ap- 
pellees, and  those  through  whom  they  held,  being  under 
the  deed  in  which  Theresa  Bulfer,  widow  of  the  original 
ancestor,  joined,  and  who  was  then  entitled  to  dower  and 
homestead,  is  not  inconsistent  with  the  rights  of  Magda- 
lena  as  tenant  in  common^  and  that  the  Statute  of  Limi- 
tations would  not  run  against  her.  It  is  no  doubt  the 
law  that  as  between  tenants  in  common  possession  of 
one  is  possession  of  all,  and  that  the  Statute  of  Limita- 
tions will  not  begin  to  run  until  the  actual  possession  is 
made,  by  open,  notorious  and  visible  acts,  to  become  ad- 
verse to  the  rights  of  the  co-tenants.  But  the  dower  of 
the  widow  of  Joseph  Bulfer,  Sr.,  seems,  by  common  un- 
derstanding between  her  and  the  heirs,  to  have  been  re- 
garded as  in  one  forty-acre  tract  only,  and,  independently 
of  the  deed  in  question,  it  is  probable  that  had  Magda- 
lena  claimed  any  interest  in  the  one  hundred  and  twenty 
acres  she  would  have  asserted  it  long  before  her  death, 
and  as  soon  as  her  mother  abandoned  the  premises  and 
they  passed  into  the  possession  of  strangers.  Her  never 
having  asserted  any  claim  in  any  way  by  her  acts  is  con- 
sistent with  the  validity  of  the  deed  in  question,  and  that 
it  was  executed  by  her  with  the  understanding  that  all 
her  interest  passed  by  it. 

None  of  the  facts  and  surrounding  circumstances  of 
this  case  tend  to  impeach  the  Sassenberg  deed,  but  rather 
to  support  it.  No  fraud,  collusion  or  imposition  on  the 
part  of  the  officer  taking  the  acknowledgment  is  sought 
to  be  shown.  There  was  testimony,  based  only  on  recol- 
lection, of  the  husband  that  his  wife  was  not  present 
when  the  deed  was  executed  by  him,  and  of  two  other 
witnesses  who  are  directly  interested,  who  say  the  writ- 
ing does  not  resemble  the  handwriting  of  their  mother. 
That  she  was  not  present  is  not  inconsistent  with  the 
notary's  certificate  that  she  was  examined  separate  and 
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apart  from  her  Husband,  in  the  form  of  acknowledgment 
then  required  by  law.  In  Russell  v.  Baptist  Theologwal  Union^ 
73  111.  337,  this  court  held  that  the  acknowledgment  of  a 
deed  cannot  be  impeached  for  anything  but  fraud,  and 
that, the  mere  evidence  of  the  party  purporting  to  make 
±he  acknowledgment  cannot  overcome  the  officer's  cer- 
tificate, nor  that  such  evidence  slightly  corroborated  will 
overcome  it.  In  Kerr  v.  Russell,  69  111.  666,  it  was  held  that 
the  certificate  of  the  acknowledgment  of  a  deed  by  the 
wife  may  be  impeached,  but  that  the  proof  to  sustain 
such  charge  must  be  of  the  clearest,  strongest  and  most 
convincing  character,  and  be  by  disinterested  witnesses. 

The  private  examination  of  the  wife  by  the  notary, 
as  was  required  by  the  law  at  the  time  of  the  making  of 
the  deed,  was  designed  as  a  substitute  for  and  of  equal 
dignity  with  the  proceeding  at  common  law  by  fine  and 
recovery,  and  to  protect  and  guard  the  rights  of  the  wife, 
and  to  render  sure,  indefeasible  and  unquestionable  the 
title  of  the  grantee.  To  permit  evidence  of  the  character 
presented  by  this  record  to  overturn  titles  to  real  estate 
conveyed  under  the  formalities  of  the  law,  after  the  lapse 
of  thirty-three  years,  would  tend  greatly  to  produce  inse- 
curity, uncertainty  and  confusion  as  to  land  titles,  and  to 
open  the  door  for  perjury  and  fraud.  Questions  of  this 
kind  have  been  frequently  before  this  court,  and  while  it 
has  never  refused  or  denied  the  right  to  impeach  the  cer- 
tificate of  acknowledgment,  it  has  uniformly  held  that 
the  proof  to  authorize  the  same  must  be  clear,  cogent  and 
convincing.  Calumet  and  Chicago  Dock  Co.  v.  Russell,  68  111. 
426;  Kerr  v.  Russell,  supra;  Heacock  v.  Lubuke,  107  111.  396; 
Eussell  V.  Baptist  Theological  Union,  supra. 

The  appellants  contend  that  the  deed  conveyed  only 
eighty  acres  of  land,  and  that  the  provision  after  the  de- 
scription of  the  forty-acre  tract,  "except  their  interest  in 
forty  acres  of  said  land,  being  the  forty  acres,  one-third 
part  of  said  land,  which  may  be  set  off  to  Theresy  Pulver, 
widow  of  Joseph  Pulver,  deceased,  or  which  may  belong 
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to  her  as  her  dower  in  said  lands;  it  is  intended  by  this 
deed  to  convey  only  said  parties'  interest  in  eighty  acres 
of  said  land  and  their  interest  in  the  widow's  dower,"  ex- 
cluded from  the  deed  forty  acres  of  the  tract  absolutely, 
and  that  as  to  forty  acres  there  was  an  absolute  excep- 
tion from  the  deed  as  a  conveyance.  The  granting  clause 
of  the  deed  describes  one  hundred  and  twenty  acres  of 
land,  and  had  the  parties  intended  to  convey  only  eighty 
acres  there  is  no  reason  why  onjy  such  description  of 
eighty  acres  of  land  should  not  have  been  written  into 
the  deed.  The  manifest  intention  of  the  parties  was  to 
recognize  the  rights  of  the  widow  to  dower  in  the  one 
hundred  and  twenty  acres,  and  not  to  exclude  or  conclude 
her  in  any  way.  The  very  clause  of  the  exception  shows 
that  it  was  the  intention  of  the  parties  not  only  to  con- 
vey the  eighty  acres  of  land,  but  the  grantors'  interest 
in  the  widow's  dower,  which  the  deed  shows  was  regarded 
and  treated  as  belonging  to  the  widow. 

While  the  habendum  clause  cannot  be  regarded  as  the 
deed  if  clearly  repugnant  to  the  grant,  yet  it  may  be  read 
in  connection  therewith,  as  defining  the  extent  of  owner- 
ship in  the  thing  granted,  where  the  granting  words  leave 
the  subject  of  such  ownership  open  to  explanation;  and 
in  this  case  that  clause  strengthens  the  construction  we 
have  above  given.  In  the  case  of  Crosby  v.  Montgomery^ 
38  Vt.  238,  the  administrator  sold  the  estate  of  his  intes- 
tate after  his  wife  had  her  dower  set  ofif,  and  described 
the  premises  by  metes  and  bounds,  excepting  the  widow's 
third  of  so  many  acres  set  off  on  the  west  side  of  the 
tract,  and  it  was  held  to  be  an  exception  of  her  life  es- 
tate in  that  part  of  the  tract,  and  not  so  much  of  the 
tract  itself  in  fee. 

We  have  not  deemed  it  necessary  to  pass  upon  the 
competency  of  the  witnesses  as  raised  by  the  objections 
in  this  case,  as  it  is  clear  that  the  decree  of  the  circuit 
court  of  Bureau  county  was  correct,  and  the  decree  is 
affirmed.  j^^^  affirmed. 
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In  re  Estate  op  Henuy  Seiter,  Insolvent, 

Richard  Mowe  et  ah 
Opinion  filed  October  16, 1899Sekearing  denied  December  IS^  1899. 

1.  Practice — motion  undisposed  of  at  term  is  continued  by  operation 
of  law.  A  motion  to  set  aside  an  order  may  be  entered  during  the 
term  at  which  such  order  was  made,  and,  if  undisposed  of,  it  stands 
continued  until  the  next  term  by  operation  of  law,  without  any 
formal  order  of  continuance.    . 

2.  Voluntary  ASSiONMENTS-^w/ien  general  creditors  are  not  estop- 
ped to  object  to  allowance  of  claim  as  a  preference.  The  failure  of  gen- 
eral creditors  to  file  objections  to  the  report  of  an  assignee  within 
thirty  days,  concerning  which  no  order  of  approval  was  entered, 
does  not  estop  them  from  subsequently  making  the  objections, 
when  the  judicial  power  of  the  court  is  invoked  for  the  allowance 
of  a  reported  claim  as  a  preference,  which  the  assignee  had  paid 
without  his  report  being  approved. 

3.  Same — when  beneficially  cannot  enforce  claim  for  trust  fund  cw  a 
preference.  The  owner  of  a  trust  fund,  which  the  trustee  has  min- 
gled with  his  own  money,  is  not  entitled,  upon  the  trustee's  i-nsol- 
vency,  to  enforce  his  demand  as  a  preferred  claim  against  the  trus- 
tee's estate  assigned  for  the  benefit  of  creditors,  unless  the  fund 
can  be  identified  or  distinguished  from  other  assets  of  the  estate. 

4.  Same— tru«</«nd  mingled  with  insolvent's  property  passes  to  the  as- 
tignee.  A  trust  fund  so  blended  with  the  mass  of  the  trustee's  prop- 
erty that  it  cannot  be  distinguished  passes  to  his  assignee  for  the 
benefit  of  all  creditors. 

Phillips,  J.,  dissenting. 

Estate  of  Henry  Seiter  v.  Mowe,  81  111.  A  pp.  346,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  County 
Court  of  St.  Clair  county;  the  Hon.  E.  C.  Rhoads,  Judge, 
presiding^. 

.  Dill,  &  Wilderman,  and  Turner  &  Holder,  for  ap- 
pellant. 

Horner  &  Winkelmann,  for  appellees. 
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Mr.  Justice  "Wilkin  delivered  the  opinion  of  the  court : 

Appellant,  Weir,  was  named  as  the  assig"nee  in  a  vol- 
untary assignment  for  the  benefit  of  creditors  by  Henry 
Seiter,  of  St.  Clair  county,  December  10,  1894.  As  such 
assignee,  notes,  accounts,  cash  and  chattel  property 
amounting  to  about  $45,000  came  into  his  hands.  .In  1888 
Seiter  had  been  appointed  conservator  of  one  Lucetta 
Nichols,  an  insane  person,  and  had  received  of  her  money 
$2206.  For  the  purpose  of  this  opinion  it  may  be  conceded 
that  trust  fund  was  mingled  with  his  individual  moneys 
in  his  private  bank  at  Lebanon,  this  State,  and  that  in 
February,  1895,  being  after  the  assignment,  he  made  a 
final  report  showing  the  amount  due  from  him  as  such 
conservator  to  be  $1977.66,  with  which  report  he  tendered 
his  resignation,  and  one  Isaac  Barton  was  appointed  his 
successor.  No  funds  whatever  were  paid  over  to  Bar- 
ton, and  on  the  fifth  of  March  following  he  filed  a  claim 
against  the  assigned  estate  of  Seiter,  as  follows:  "To 
amount  of  money  in  the  hands  of  said  Henry  Seiter,  as 
conservator  of  Lucetta  Nichols,  an  insane  person,  and 
mingled  with  his  funds' and  property  at  the  time  of  his 
iassignment,  $1977.06."  It  was  duly  sworn  to,  and  urged 
as  a  preferred  claim.  On  April  5,  thereafter,  the  assignee 
reported  to  the  county  court  this  with  other  claims  filed 
to  that  time.  No  objections  had  been  made  by  any  one 
to  said  claim.  On  June  10  of  the  same  year  L.  D.  Turner 
was  appointed  successor  of  Barton,  as  such  conservator. 
On  the  4th  of  September,  1897,  Weir,  the  assignee,  filed 
another  report  in  the  county  court,  of  moneys  collected 
and  disbursements  made,  showing  the  payment  of  the 
Nichols  claim,  which  then  amounted  to  $2224.18,  and 
asked  the  court  to  approve  that  report  and  enter  an  or- 
der to  pay  dividends.  Thereupon  an  order  was  entered 
that  all  objections  to  the  report  be  filed  by  the  14th  of 
that  month.  Appellees,  being  general  creditors  of  Seiter, 
on  the  11th  of  that  month,  within  the  time  limited,  did 
file  objections  to  the  allowance  of  the  aforesaid  claim  as 
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a  preference  and  to  allowing  the  assignee  credit  for  its 
payment,  alleging  that  the  distribution  of  the  assigned 
property  should  be  made  pro  rata  to  all  the  creditors  of 
the  estate.  These  objections  were  set  down  for  hearing 
on  the  23d  of  the  month,  and  on  that  day  overruled  by 
the  court  and  the  assignee's  report  approved.  On  the 
29th  of  October,  following,  appellees  entered  their  mo- 
tion to  set  aside  that  order,  and  on  the  22d  of  the  next 
month  their  motion  was  allowed  and  the  order  of  Sep- 
tember 23  vacated  and  set  aside.  Afterwards  a  hearing 
was  had  upon  the  report  and  objections  of  appellees,  and 
the  matter  held  under  advisement  until  February  17, 1898, 
when  a  decision  was  rendered  by  the  court  sustaining  the 
objections  of  appellees,  and  refusing  to  approve  the  re- 
port of  the  assignee  as  to  the  payment  of  the  Nichols 
claim,  and  refusing  to  allow  the  assignee  credit  for  its 
payment,  and  ordering  him  to  recover  the  money  back 
from  Turner.  Prom  that  decision  the  assignee  appealed 
to  the  Appellate  Court  for  the  Fourth  District,  where  the 
judgment  of  the  county  court  was  affirmed,  and  hence 
this  appeal. 

It  is  insisted  that  the  judgment  below  should  be  re- 
versed, upon  the  ground  that  at  the  time  it  was  entered 
the  court  had  cea*sed  to  have  jurisdiction  of  the  subject 
matter  of  the  judgment.  This  position  is  predicated  upon 
the  theory  that  when  it  overruled  appellees'  objections  on 
the  23d  of  September,  1897,  and  approved  the  assignee's 
report,  it  had  no  further  jurisdiction  over  the  matter. 
This  position  we  regard  as  untenable.  The  law  terms  of 
the  county  court  of  St.  Clair  county  are  fixed  by  statute 
for  the  months  of  March,  July  and  November.  The  order 
of  approval  (September  23,  1897,)  must  have  been  as  of 
the  July  term  of  that  year.  The  motion  to  set  aside  that 
order,  being  made  on  the  29th  day  of  October  following, 
was  also  of  that  term,  the  November  term  not  beginning 
until  the  next  month.  The  court  had  control  of  its  rec- 
ord and  judgments  during  that  term,  and,  having  entered 
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the  motion,  then  could  properly  continue  it  for  final  de- 
termination until  the  next  term,  which  it  evidently  did, 
the  decision  being"  rendered  November  22.  Whether  there 
was  any  formal  order  of  continuance  or  not  is  immaterial. 
The  motion  being-  undisposed  of  at  the  end  of  the  July 
term,  would,  with  the  adjournment  of  that  term,  be  con- 
tinued by  operation  of  law. 

It  seems  from  a  recital  in  the  order  of  November  23, 
overruling'  the  objections  and  approving  the  report,  that 
it  was  made  upon  an  understanding  by  the  court  that 
objector's  counsel  consented  thereto,  and  it  seems  to  be 
thought  by  counsel  for  appellees  that  that  fact  is  im- 
portant in  determining  the  question  of  jurisdiction  to  set 
aside  the  order.  We  do  not  so  regard  it.  That  fact  may 
have  furnished  a  reason  for  the  exercise  of  the  jurisdic- 
tion, but  the  power  of  the  court  to  set  aside  the  order 
was  complete,  without  reference  to  the  reason  which  may 
have  called  it  into  exercise. 

It  is  also  urged,  that  inasmuch  as  no  objections  were 
made  to  the  assignee*s  report  of  April  5,  1895,  ih  which 
he  reported  the  Nichols  claim,  appellees  could  not  ob- 
ject to  it  on  the  second  report.  Section  4  of  the  Volun- 
tary Assignment  act  provides  that  the  assignee  shall,  at 
the  expiration  of  three  months  from  the  time  of  first  pub- 
lishing notice  for  the  presentation  of  claims,  report  and 
file  with  the  clerk  of  the  county  court  a  list,  under  oath, 
of  all  creditors  of  the  assignor  as  shall  have  claimed  to 
be  such,  with  a  true  statement  of  their  respective  claims. 
The  next  section  authorizes  any  person  interested,  as 
creditor  or  otherwise,  within  thirty  days  after  making 
such  report,  to  file  exceptions  to  any  claim  of  any  cred- 
itor exhibited  in  the  report,  and  section  6  is  to  the  effect 
that  at  the  first  term  after  the  expiration  of  three  months, 
should  no  exceptions  be  made  to  the  claim  of  any  cred- 
itor or  if  exceptions  have  been  filed  and  have  been  adju- 
dicated and  settled  by  the  court,  "the  said  court  shall 
order  the  assignee  or  assignees  to  make,  from  time  to 
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time,  fair  and  equal  dividends  (among  the  creditors)  of 
the  assets  in  his  or  their  hands,  in  proportion  to  their* 
claims,"  etc.  So  far  as  shown  by  the  abstract  of  the  rec- 
ord in  this  case,  no  action  was  taken  by  the  court  upon 
the  report  of  April  5.  No  order  of  approval  was  entered, 
notwithstanding  no  exceptions  were  filed  to  any  of  the 
claims  stated  in  the  report,  nor  was  any  order  of  distri- 
bution made  by  the  court  upon  that  report.  The  assignee 
took  the  responsibility  of  paying  the  Nichols  claim  as 
preferred,  without  the  approval  of  his  report  and  with- 
out direction  from  the  court  to  pay  it.  More  than  two 
years  thereafter  he  came  into  court  asking  an  order  of 
distribution  and  of  approval  of  such  payment.  We  think, 
with  the  Appellate  Court,  that  the  mere  fact  that  excep- 
tions were  not  filed  to  the  claim  upon  the  report  of  April  5, 
1895,  did  not  estop  appellees  from  making  the  objections 
in  September,  1897,  when  the  judicial  power  of  the  court 
was  invoked  to  allow  the  claim  as  a  preference.  At  the 
latter  date  the  estate  was  unsettled  and  undistributed 
by  any  order  of  the  court,  and  having  jurisdiction  of  the 
persons  interested  it  could  change  or  set  aside  any  order 
previously  made.  Hartford  OU  Co,  v.  First  Nat  Bank,  126 
111.  584. 

The  principal  question  in  the  case  is  whether  or  not 
the  fact  that  Seiter,  as  trustee  of  the  Nichols  fund,  had 
mingled  it  with  his  other  moneys,  entitled  the  conserva- 
tor of  the  cestui  que  trust  to  enforce  it  as  a  preferred  claim 
against  the  assigned  estate.  It  is  admitted  by  counsel 
for  appellant  in  their  able  argument  that  the  fund  is 
incapable  of  identification  or  distinguishable  from  the 
other  assets  of  the  estate,  and  as  said  by  the  Appellate 
Court,  "so  far  as  can  be  seen  from  the  evidence  it  has 
been  for  years  mingled  and  indiscriminately  used  with 
the  moneys  of  the  Seiter  bank."  We  said  in  Wether  ell  v. 
O'Brien,  140  111.  146  (on  p.  151):  "Where  a  trustee  has  con- 
verted a  trust  fund  into  money  and  mingled  it  with  his 
other  moneys,  so  that  it  cannot  be  separated  from  the 
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latter,  the  beneficial  owner  occupies  the  position  of  a 
'general  creditor  of  the  estate,  and  cannot  follow  the  fund 
into  the  hands  of  an  assignee  for  the  benefit  of  creditors. 
{Illinois  Trust  and  Savings  Bank  of  Chicago  v.  Smithy  21 
Blatchf.  275,  and  cases  there  cited.)  Its  identification  is 
a  pre-requisite  to  the  exercise  of  the  right  to  follow  it. 
(2  Story's  Eq.  Jur,  sec.  1259.)  While  it  may  not  be  neces- 
sary to  point  to. the  particular  pieces  of  money  or  the 
particular  bank  bills  that  were  deposited  with  the  trus- 
tee, if  the  trust  property  be  money,  yet  there  must  be  a 
preservation  of  the  distinctness  of  the  trust  fund.  The 
means  of  ascertaining  the  identity  of  the  fund  fails  where 
the  money  has  been  mixed  and  confounded  in  a  general 
mass  of  property  in  the  bank  of  the  same  description,"— 
citing  authorities.  This  language  was  quoted  with  ap- 
proval in  Mutual  Accident  Ass,  v.  Jacobs,  141  111.  261.  It  was 
also  said  in  Bayor  v.  American  Trust  and  Savings  Bank,  157 
111.  62  (on  p.  68):  "It  has  frequently  been  announced  as 
the  law  of  this  State,  that  even  in  a  case  where  a  definite 
and  actual  trust  fund,  which  possesses  all  the  attributes 
of  a  separate  and  distinct  identity,  has  been  so  mixed 
and  mingled  with  other  funds  as  to  render  identification 
impossible,  the  cestui  que  trust,  in  the  event  of  the  insol- 
vency of  the  trustee,  is  remitted  to  the  position  and  the 
rights  of  a  general  creditor."  See,  also,  Trustees  of  Schools 
V.  Kirwin,  25  111.  73;  Otis  v.  Gross,  96  id.  612;  Union  Nat  Bank 
of  Chicago  v.  Goetz,  138  id.  127. 

JjiLantermanv.  Travous,  174  111.  459,  appellants  claimed 
that  the  proceeds  of  a  certain  check  became  a  trust  fund 
in  the  hands  of  the  insolvent  bank  and  had  been  mingled 
with  its  other  money,  and  that  therefore,  in  equity,  an 
amount  equal  to  the  proceeds  of  the  check  should  be 
taken  from  the  money  of  the  bank  and  paid  to  her.  We 
there  said:  "It  is  unnecessary  here  to  consider  whether 
such  a  doctrine  is  or  is  not  consistent  with  the  rule  estab- 
lished in  this  State,  as  announced  in  many  cases," — citing 
cases  to  the  effect  that  when  trust  money  is  mixed  with 
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other  funds  of  the  trustee  its  identity  as  a  fund  is  there- 
by lost  and  that  the  ri^ht  to  pursue  it  fails,  and  the  fore- 
going language  in  Bayor  v.  American  Ti-ust  and  Savings 
Bank,  supra,  was  quoted  as  applicable  to  the  case  under 
consideration. 

It  is  earnestly  insisted  that  what  was  said  in  the  cases 
above  referred  to  as  announcing  the  law  between  general 
creditors  and  the  assignee  in  a  voluntary  assignment  pro- 
ceeding was  unnecessary  to  the  decision  of  those  cases, 
and  therefore  mere  obiter.  This  contention,  we  think,  is 
unsupported  by  the  facts.  It  is  true  that  some  of  the  cases 
could  have  been  decided  without  reference  to  that  ques- 
tion, but  that  it  fairly  arose  in  each  of  them  for  decision 
is  manifest  from  a  consideration  of  the  several  conten- 
tions made  by  the  parties.  Nor  do  we  understand  that 
decisions  of  this  court  cited  by  counsel  as  announcing  a 
contrary  doctrine  are  in  point.  They  go  no  further  than 
to  hold  that  as  between  the  trustee  and  cestui  que  trust 
the  former  cannot  defend  against  the  claim  of  the  latter 
to  the  trust  fund  because  he  has  wrongfully  mingled  it 
with  his  personal  moneys,  but  that  the  owner  of  the 
trust  fund  may,  in  such  case,  enforce  a  lien  for  the  same 
against  the  entire  mass,  placing  the  burthen  upon  the 
trustee  to  distinguish  between  the  different  funds.  When, 
however,  the  trustee  is  insolvent  and  his  estate  has  been 
transferred  to  an  assignee,  all  of  his  creditors  become  in- 
terested parties,  and,  on  the  authority  of  the  foregoing 
decisions,  where  the  identity  of  the  trust  fund  is  lost,  all 
creditors,  including  the  .owner  of  the  trust  fund,  must 
share  alike.  There  is  a  conflict  in  the  authorities  as  to 
whether  the  assignee  in  such  a  proceeding  is  the  repre- 
sentative of  the  creditors  or  the  mere  agent  of  the  as- 
signor; but  we  think  there  can  be  no  question  but  that 
the  creditors  of  the  insolvent,  upon  filing  their  claims, 
become  interested  in  the  assigned  assets;  and  this  is 
manifest  from  the  provisions  of  our  statute  securing  to 
them  the  right  to  object  to  the  claims  of  each  other. 
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It  is  also  insisted  that  under  the  repeated  decisions  of 
this  court  the  assignee  gets  only  such  title  to  the  prop- 
erty of  the  insolvent  as  he  had  prior  to  the  assignment, 
and  therefore  a  trust  fund  does  not  pass  to  him.  But  the 
very  question  here  is  whether  or  not  the  trust  fund  here 
claimed  can  be  distinguished  so  that  it  can  be  specifically 
appropriated  to  the  object  of  the  trust,  or  whether  it  has 
been  so  blended  in  the  mass  of  the  insolvent's  property 
that  it  cannot  be  ascertained.  It  was  said  in  Kip  v.  Bank 
of  New  York^  10  Johns.  61,  (a  bankruptcy  proceeding):  **It 
is  a  rule  well  settled  by  the  authorities  cited  by  the  coun- 
sel for  the  plaintiffs,  that  no  estate  vests  in  the  assignees 
of  a  bankrupt  but  that  of  which  the  bankrupt  had  the 
legal  and  equitable  title.  Propejrty  that  he  held  in  trust 
never  passes  by  the  commission,  and  if  that  property 
consists  of  goods  remaining  in  specie^  or  of  notes  and 
other  choses  in  action,  the  cestui  que  trust  is  entitled  to 
the  property,  and  not  the  creditors  at  large.  The  only 
check  to  the  operation  of  the  rule  is  when  the  property  is  con- 
verted into  cash  by  the  bankrupt,  and  has  been  absorbed  in  the 
general  mass  of  the  estate  so  that  it  cannot  be  followed  or  dis- 
tinguished. It  is  the  difficulty  of  tracing  the  trust  money 
which  has  no  ear-mark  that  prevents  the  application  of 
the  rule." 

Counsel  for  appellant  lay  much  stress  upon  what  they 
conceive  to  be  the  injustice  of  permitting  a  trustee  to 
enlarge  his  own  estate  by  an  appropriation  of  funds  be- 
longing to  his  cestuis  que  trust,  and  depriving  the  latter 
of  the  right  to  pursue  the  trust  fund  into  a  general  mass 
with  which  it  has  been  confounded,  to  the  extent  of  en- 
forcing a  lien  upon  the  whole  mass  for  the  satisfaction 
of  his  claim.  It  must  not,  however,  be  forgotten  that  in 
cases  like  this  the  rights  of  third  parties  are  involved, 
and  it  is  upon  the  ground  that  they,  and  not  the  trustee 
himself,  are  entitled  to  protection  that  the  law  as  above 
stated  has  been  announced  by  this  court.  As  to  the  de- 
cisions of  other  courts,  the  most  favorable  view  to  ap- 
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pellant's  contention  is  that  they  are  in  conflict.  It  is 
enough  to  say  here  that  in  view  of  our  own  decisions 
heretofore  rendered,  clearly  announcing"  the  doctrine 
adopted  by  the  county  and  Appellate  Courts,  we  are  not 
now  inclined  to  adopt  a  different  rule. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Phillips,  dissenting. 


The  Chicago  City  Railway  Company 

V. 

Thomas  Leach. 

Opinion  filed  October  25^  1899— Rehearing  denied  December  8^  1899. 
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1.  Limitations — additional  count  re-stating  the  origiiml  cause  is  not  j'J,^'*  ^^^^ 
barred.    An  additional  count  filed  in  an  action  for  personal  injuries       '  '^ 
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is  not  barred  by  the  Statute  of  Limitations  when  it  is  but  a  re- 
statement, in  somewhat  different  form,  of  the  cause  of  action  set    . 
up  in  a  count  of  the  original  declaration  filed  in  time.  ^^y     t  ofi 

2.  Same— to/ien  additional  count  states  a  new  cause  of  action.  In  an  j^^  aifl 
action  for  personal  injuries,  where  the  ground  of  recovery  relied  i02a  »4i5 
on  is  neg-ligence  of  the  defendant's  servants  in  operating-  its  cars  |^?^^^ 
at  such  a  rate  of  speed  that  the  train  could  not  be  stopped  in  time  Ll04n*;/|7 
to  avoid  the  accident,  an  additional  count,  based  on  the  alleged  TJag^^n^ 
incompetency  of  the  defendant's  servants,  introduces  a  dififerent  Lgjiy     \iJi 

cause  of  action,  which  is  barred  if  the  Statute  of  Limitations  has ' 

run  before  it  is  filed.  i*^^      -'*'' 

3.  Appeals  and  errors — when  error  in  su^staining  demurrer  to  plea  '  ^  ~—  __ 
of  Statute  of  Limitations  is  ground  for  reversal.  An  erroneous  ruling  of   ^  '|  ]j^    J.J[jj 
the  court  sustaining-  a  demurrer  to  a  plea  of  the  Statute  of  Limi- 
tations interposed  to  an  additional  count  is  g-round  for  reversal 
when  the  issue  raised  by  the  count  was  a  controverted  question 
and  the  verdict  may  have  been  based  entirely  upon  it. 

Chicago  City  Bailway  Co.  v.  Leach,  80  111.  App.  354,  reversed. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Supe- 
rior Court  of  Cook  county;  the  Hon.  Theodore  Bren- 
TANO,  Judge,  presiding. 
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This  is  an  appeal  from  a  judgment  of  the  Appellate 
Court  affirming:  a  judgment  of  the  superior  court  of  Cook 
county,  in  which  appellee  recovered  ^16,500  damages  for 
a  personal  injury  received  while  in  appellant's  service. 

It  appears  from  the  statement  of  facts  in  the  opinion 
of  the  Appellate  Court,  which  seems  to  be  sustained  by 
the  evidence,  that  the  appellee  was  a  conductor  in  the 
employment  of  appellant,  having*  in  charge  two  cars, — a 
grip-car  and  trailer, — operated  over  the  Wabash  avenue 
and  Cottage  Grove  avenue  line  of  appellant's  road.  The 
train  had  come  north,  and,  going  around  the  loop  from 
Madison  street  along  Michigan  avenue  to  Randolph 
street,  had  about  reached  the  intersection  of  the  latter 
street  and  Wabash  avenue,  there  to  begin  its  return  trip 
southwardly.  At  that  point  the  train  was  stopped,  and 
appellee  went  underneath,  between  the  grip-car  and  the 
trailer,  to  tighten  a  draw -bar  that  needed  it.  While  so 
situated  and  engaged,  and  within  a  minute  and  a  half 
to  three  minutes  after  heliad  gone  in  between  the  cars, 
another  train  running  upon  the  same  track  and  operated 
by  a  gripman  named  James  Golden,  ran  into  the  hind  end 
of  appellee's  train  with  such  force  as  to  spring  its  brake, 
that  had  been  set,  and  drive  it  around  the  curve  to  and 
upon  Wabash  avenue, — a  distance  of  about  seventy  feet, 
— before  it  could  be  stopped.  Appellee  was  caught  un- 
derneath the  train  and  dragged  the  whole  distance,  re- 
ceiving very  serious  as  well  as  permanent  injuries.  When 
Golden's  train  first  turned  the  comer  of  Michigan  avenue 
and  Randolph  street  he  came  within  plain  sight  of  appel- 
lee's train  standing  still  about  three  hundred  feet  ahead 
of  him,  and  there  was  the  evidence  of  apparently  impar- 
tial witnesses  that  he  made  no  effort  to  stop  or  slacken 
the  speed  of  his  train  until  close  upon  appellee's  train, 
and  that  instead  of  looking  ahead,  as  he  should  have 
done,  he  was  looking  in  another  direction  until  too  late. 

The  declaration  upon  which  a  trial  was  had  and  the 
cause  submitted  to  the  jury  consisted  of  three  counts, — 
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the  first  orig"inal  count  and  the  first  and  second  additional 
counts.  It  was  alleged  in  the  first  count  of  the  declara- 
tion that  on  September  27, 1893,  defendant  was  possessed 
of,  using  and  operating  a  certain  railway  extending  along 
and  upon  divers  streets  and  avenues  in  Chicago,  and  was 
also  possessed  of,  using  and  operating  a  certain  train  of 
cars  which  it  ran  and  operated  upon  said  railway,  and 
that  plaintiff,  on  the  day  aforesaid,  was  engaged  in  the* 
service  of  defendant  as  a  conductor  of  said  train  of  cars, 
and  as  such  conductor  had  charge  of  said  train;  that 
while  plaintiff  was  so  in  charge  of  said  train,  the  draw- 
bars and  chains  connecting  and  holding  together  the 
grip-car  and  the  next  car  of  said  train  became  and  were 
disarranged  and  out  of  order,  so  that  it  became  and  was 
then  and  there  necessary  that  said  draw-bars  and  chains 
be  at  once  re-arranged  and  put  in  order,  and  that  it  then 
became  and  was  the  duty  of  plaintiff  to  then  re-arrange 
said  draw-bars  and  chains  and  put  them  in  order,  and 
that  plaintiff,  having  charge  of  said  train  as  aforesaid, 
caused  said  train  to  come  to  a  full  stop  and  to  stand  still 
on  said  track,  and,  while  said  train  was  so  standing  still, 
plaintiff,  who  was  exercising  due  care  and  caution,  then 
and  there  stepped  between  the  grip-car  and  the  next  car 
of  said  train  to  arrange  and  put  in  order  said  draw-bars 
and  chains,  and  that  while  plaintiff  was  between  said 
cars,  engaged  in  arranging  and  putting  in  order  said 
draw-bars  and  chains,  and  exercising  due  care  and  cau- 
tion, defendant,  by  its  certain  other  servants,  negligently, 
carelessly  and  recklessly  drove  and  operated  a  certain 
other  train  of  cars,  operated  by  defendant  upon  said  rail- 
way, at  so  high  and  dangerous  a  rate  of  speed  that  it 
could  not  be  stopped,  and  it  with  great  force  and  violence 
ran  into  and  against  the  train  of  which  plaintiff  had 
charge,  and  forced  the  cars  of  said  last  mentioned  train 
upon  plaintiff  so  forcibly  and  violently  that  plaintiff  was 
then  and  there  and  thereby  violently  thrown  to  and  upon 
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the  ground,  and  the  cars  of  the  last  mentioned  train  ran 
upon  and  over  him,  whereby  he  was  injured,  etc. 

The  first  and  second  additional  counts  were  filed  about 
three  and  a  half  years  after  the  accident  happened.  The 
"first  additional  count  set  up,  specifically,  that  appellee 
and  Golden,  who  had  charge  of  the  car  producing  the 
injury,  were  not  fellow-servants.  In  other  respects  it  was 
substantially  like  the  first  count  of  the  original  declara- 
tion. The  second  additional  count,  after  alleging  appel- 
lant's possession  and  operation  of  the  railway,  alleged 
that  appellant  had  divers  servants  to  operate  its  trains 
of  cars;  that  appellee  was  employed  by  appellant  as  a 
conductor  on  one  of  said  trains,  and  then  alleged  as  fol- 
lows: "That  frequently,  in  the  operation  of  said  trains 
of  street  cars,  said  trains  were  run  close  to  each  other, 
and  that  by  reason  of  the  premises  it  then  and  there 
became  and  was  the  duty  of  defendant  to  use  all  reason- 
able care  towards  furnishing  and  retaining  competent 
and  careful  servants  to  run,  manage  and  operate  its  said 
trains  of  street  cars  so  as  to  keep  said  trains  from  col- 
liding with  each  other,  but  that  defendant,  at  the  time 
and  place  aforesaid,  not  regarding  its  said  duty,  wrong- 
fully, negligently  and  improperly  provided  and  retained 
in  its  service  a  certain  servant  to  run,  manage  and  oper- 
ate one  of  its  said  trains  of  street  cars  who  was  incom- 
petent and  unfit  for  the  purpose  aforesaid,  in  this,  that 
said  servant  was  habitually  reckless  and  careless  in  the 
management  and  operation  of  defendant's  train  which  he 
was  employed  to  manage  and  operate;  that  defendant 
knew,  or  by  the  exercise  of  proper  care  in  that  behalf 
could  have  known,  of  said  incompetency  of  said  servant, 
but  that  plaintiff  did  not  know  of  it,  and  did  not  have  a 
reasonable  opportunity  to  ascertain  the  same  in  time  to 
avoid  the  injury  hereinafter  complained  of;  that  at  the 
time  and  place  aforesaid,  to-wit,  at  the  intersection  of 
Randolph  street  and  Wabash  avenue,  on  said  railway, 
while  the  train  upon  which  plaintiff  was  employed  was 
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standing  still,  and  while  plaintiff,  in  the  discharge  of 
this  duty,  was  stooping"  down  between  two  of  the  cars  of 
his  said  train  in  order  to  adjust  certain  chains  and  ap- 
pliances on  said  train  which  it  was  necessary  to  adjust 
in  order  to  safely  operate  said  train,  and  while  in  said 
position  between  the  said  cars,  and  while,  as  plaintiff 
alleges,  he  was  in  the  exercise  of  due  and  ordinary  care 
and  caution  for  his  own  safety,  defendant's  said  incom- 
petent servant  then  and  there  in  charge  and  control  of 
the  management  and  operation  of  a  certain  other  of  de- 
fendant's trains  of  street  cars  upon  said  railway,  then 
close  to  and  following  the  plaintiff's  train,  by  reason 
and  as  a  result  of  the  reckless,  careless  and  improper 
manner  in  which  he  operated  and  ran  said  train,  said 
train  thereby  then  and  there  ran  into  and  struck  against 
said  train  of  cars  between  two  of  which  plaintiff  was 
engaged  as  aforesaid,  and  plaintiff  was  thereby  then  and 
there  knocked  down,  injured,  etc. 

To  the  first  and  second  additional  pleas  the  defend- 
ant pleaded  the  Statute  of  Limitations.  The  plaintiff 
demurred  to  the  pleas  and  the  court  sustained  the  de- 
miUTer. 

W.  J.  Hynes,  S.  S.  Page,  and  H.  H.  Martin,  for  ap- 
pellant. 

Wing,  Chadbourne  &  Leach,  and  James  C.  Mc- 
Shane,  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

The  first  and  second  additional  counts  were  filed  after 
the  Statute  of  Limitations  had  run,  and  unless  those 
counts  may  be  regarded  as  a  re-statement  of  the  cause 
of  action  set  out  in  the  first  count  of  the  original  dec- 
laration, the  plea  of  the  Statute  of  Limitations  was  a 
bar  and  the  ruling  of  the  court  on  the  demurrer  to  the 
pleas  was  erroneous. 
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In  the  first  count  of  the  original  declaration  the  rela- 
tionship of  the  parties  is  fully  stated,  and  under  the  rule 
laid  down  in  Chicago  and  Alton  Railroad  Co.  v.  Swan,  176  111. 
424,  and  Louisville,  Evansville  and  St.  Louis  Railroad  Co.  v. 
Hawthorn,  147  id.  233,  it  was  not  necessary  to  aver  spe- 
cifically that  appellee  and  Golden  were  not  fellow-ser- 
vants. It  was  sufficient  that  the  facts  set  up  established 
that  relation.  The  first  additional  count  was  therefore 
a  mere  re-statement,  in  somewhat  different  form,  of  the 
cause  of  action  set  up  in  the  first  count  of  the  original 
declaration,  and  the  demurrer  to  the  plea  of  the  Statute 
of  Limitations  to  that  count  was  properly  sustained. 

The  ruling  of  the  court,  however,  on  the  demurrer  to 
the  plea  of  the  Statute  of  Limitations  to  the  second  ad- 
ditional count  presents  a  more  serious  question.  A  new 
or  different  cause  of  action  introduced  by  an  additional 
count  is  treated  as  a  new  suit  begun  at  the  time  of  filing 
such  count,  and  if  ,the  Statute  of  Limitations  has  run 
before  the  new  count  is  filed,  the  cause  of  action  therein 
set  up  will  be  barred.  {Fish  v.  Farwell,  160  111.  236.)  In 
Swift  &  Co.  V.  Madden,  165  111.  41,  we  held  that  the  cause 
of  action  may  be  regarded  as  the  act  or  thing  done  or 
omitted  to  be  done  by  one  which  confers  the  right  upon 
another  to  sue, — in  other  words,  the  act  or  wrong  of  the 
defendant  towards  the  plaintiff  which  causes  a  grievance 
for  which  the  law  gives  a  remedy.  The  question  here 
presented,  therefore,  is  whether  the  act  or  thing  done  by 
the  defendant  which  caused  the  injury  to  the  plaintiff  set 
out  in  the  second  additional  count  of  the  declaration  is 
the  same  as  that  set  out  in  the  first  count  of  the  original 
declaration. 

Upon  an  examination  of  the  first  count  of  the  decla- 
ration it  will  be  seen  that  the  ground  of  recovery  relied 
upon  was  the  negligence  of  appellant's  servants  in  driv- 
ing and  operating  a  train  of  cars  at  such  a  high  and  dan- 
gerous rate  of  speed  that  the  train  could  not  be  stopped  in 
time  to  avoid  the  injury, — in  the  language  of  the  declara- 
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tion,  that  defendant,  by  its  servants,  negligently,  care- 
lessly and  recklessly  drove  and  operated  a*  train  of  cars 
operated  by  defendant  at  so  high  and  dangerous  a  rate 
of  speed  that  it  could  not  be  stopped,  and  it  with  great 
force  and  violence  ran  into  and  against  the  train  of  which 
plaintiff  had  charge.  But  upon  an  examination  of  the  sec- 
ond additional  count  it  will  be  seen  that  plaintiff  does 
not  rely  upon  the  negligence  of  appellant  in  operating  the 
train  at  a  high  and  reckless  rate  of  speed  for  a  recovery, 
but  he  proceeds  entirely  upon  a  different  ground:  that  it 
was  the  duty  of  appellant  to  use  reasonable  care  in  fur- 
nishing and  retaining  competent  servants  to  run  and  oper- 
ate its  trains;  that  appellant  did  not  regard  this  duty, 
but  wrongfully,  negligently  and  improperly  provided  and 
retained  in  its  service  a  certain  servant  to  run  one  of  its 
trains  who  was  incompetent  and  unfit  for  that  purpose; 
that  said  servant  was  reckless  and  careless;  that  appel- 
lant knew,  or  by  the  exercise  of  proper  care  could  have 
known,  of  such  incompetency.  The  act  or  wrong  relied 
upon  in  this  count  is  entirely  different  from  the  act  or 
wrong  relied  upon  in  the  first  count  of  the  declaration. 
The  evidence  to  sustain  one  count  would  not  sustain 
the  other,  and  the  evidence  in  defense,  as  against  one 
count,  could  not  be  relied  upon  as  a  defense  under  the 
other.  Indeed,  the  issue  presented  under  one  count  is 
not  presented  under  the  other.  The  ground  of  recovery 
relied  on  in  one  count  is  different  from  that  set  up  in  the 
other,  and  we  perceive  no  ground  upon  which  it  can  be 
held  that  the  cause  of  action  involved  in  the  two  counts 
is  the  same.  We  regard  the  question  here  involved  is 
controlled  by  Phelps  v,  Illinois  Central  Railroad  Co,  94  111. 
548,  Chicago^  Burlington  and  Quincy  Railroad  Co.  v.  Jones^ 
149  id.  361,  Fish  v.  Farioell,  160  id.  236,  and  Illinois  Central 
Bailroad  Co.  v.  Campbell,  170  id.  163. 

It  is,  however,  claimed  in  the  argument  that  if  the 
court  did  err  in  sustaining  the  demurrer  to  the  plea  of 
the  Statute  of  Limitations,  such  error  should  not  reverse 
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the  judgment  if  appellee  has  made  a  case  under  the  count 
alleging  that  he  and  Golden  were  not  fellow-servants. 
We  do  not  concur  in  that  view.  In  addition  to  the  plea 
of  the  Statute  of  Limitations  to  the  second  additional 
count  appellant  filed  a  plea  of  the  general  issue,  whereby 
an  issue  of  fact  was  made  to  be  tried  by  the  jury,  and  the 
cause  proceeded  to  trial  not  only  on  the  count  which  al- 
leged that  appellee  and  Golden  were  not  fellow-servants, 
but  also  on  the  issue  of  fact  raised  in  the  second  addi- 
tional count,  which  was  predicated  on  appellant's  duty 
to  furnish  competent  fellow-servants.  Much  evidence 
was  introduced  by  the  respective  parties  on  this  question. 
Indeed,  it  was  one  of  the  main  controverted  questions 
submitted  to  the  jury.  For  aught  that  appears  the  jury 
may  have  based  their  verdict  entirely  on  the  issue  found 
in  the  second  additional  count  of  the  declaration.  Under 
such  circumstances  it  cannot  properly  be  said  that  ap- 
pellant was  not  prejudiced  by  the  ruling  of  the  court  on 
the  plea  of  the  Statute  of  Limitations  interposed  to  the 
second  additional  count  of  the  declaration. 

Questions  have  been  raised  in  the  argument  in  regard 
to  the  ruling  of  the  court  on  the  admission  of  evidence 
and  the  ruling  on  instructions  in  reference  to  appellant's 
furnishing  competent  servants,  but  if  we  are  correct  iu 
holding  that  the  Statute  of  Limitations  was  a  bar  to  that 
issue  it  will  not  be  necessary  to  allude  to  the  ruling  of 
the  court  on  the  questions  which  were  raised  under  it, 
either  as  to  the  admission  of  evidence  or  the  instructions, 
as  these  questions  will  not  arise  on  another  trial. 

For  the  error  of  the  trial  court  in  sustaining  a  demur- 

^.rer  to  the  plea  of  the  Statute  of  Limitations  interposed 
to  the  second  additional  count,  the  judgments  of  the  Ap- 

*  pellate  and  superior  courts  will  be  reversed  and  the  cause 

'  will  be  remanded  for  another  trial. 

Reversed  and  remanded. 
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The  Metropolitan  National  Bank  i07a  '459 

V.  1 182      867 

211      *1ft7 

The  Merchants'  National  Bank.  '         ^°' 

Opinion  jUed  October  £5, 1899—Behearing  denied  December  9, 1899, 

1.  BAUKS-^certification  of  raised  draft  does  not  preclude  right  of  recov- 
ery. Certification  by  a  bank  of  a  draft  drawn  upon  it,  but  altered 
in  amount,  does  not  preclude  it  from  showing*  the  fact  of  such  alter- 
ation, or  prevent  a  recovery  from  the  party  who  received  the  draft 
on  the  faith  and  credit  of  the  certification  alone. 

2.  SAMBr-tegaZ  construction  of  contract  of  certification  cannot  be  altered 
hyproof  of  local  usage.  In  assumpsit  by  a  bank  to  recover  money  paid 
by  it  upon  a  draft  which  it  certified  without  knowledge  that  it  had 
been  altered  in  amount,  it  cannot  be  shown  that  the  contract  of 
certification,  by  local  usag'e  or  by  the  understanding  of  bankers 
and  merchants,  has  a  larg-er  scope  and  meaning  than  it  had  by 
settled  legal  construction.* 

3.  Same— tcTten  bank  receiving  certified  raised  draft  is  liable  to  drawee 
for  over-payment.  A  bank  to  which  a  draft,  altered  in  amount  and 
thereafter  certified  by  the  drawee  bank  without  knowledge  of  the 
fraud,  is  transferred  by  an  endorsement  not  restrictive  in  its  na- 
ture, and  which  receives  payment  of  the  amount  from  the  drawee, 
which  it  credits  to  the  indorser,  without  paying  it  over,  is  liable 
to  the  drawee  upon  discovery  of  the  fraudulent  alteration  and 
after  demand  made  for  a  return  of  the  over-payment. 

4.  Tender— dra/f  need  not  be  tendered  after  refusal  of  formal  demand 
for  amount  over-paid.  After  formal  demand  for  re-payment  made 
by  a  drawee  who  paid  the  amount  of  a  fraudulently  altered  draft, 
and  the  payee's  refusal  to  do  so,  no  tender  of  the  draft  is  necessary 
before  bringing  suit  to  recover  the  amount  over-paid. 

5.  Actions  and  defenses — what  not  a  defense  to  suit  by  bank  to  re- 
cover over-payment  of  raised  draft.  The  right  of  a  bank  to  recover  the 
over-payment  from  one  to  whom  it  has  paid  a  fraudulently  raised 
draft  is  not  affected  by  the  fact  as  to  whether  it  credited  the  drawer 
on  its  books  with  the  over-payment  before  or  after  suit  was  begun. 

6.  Appeals  and  errors — assignment  of  error  on  instructions  not 
considered  unless  alleged  error  is  pointed  out.  Error  assigned  upon  in- 
structions given  or  refused  will  not  be  considered  on  appeal,  where 
the  appellant  fails  to  indicate  or  point  out  in  his  brief  in  what 
respect  there  was  error. 

Metropolitan  Bank  v.  Merchants*  Bank^  77  111.  App.  316,  affirmed. 

♦The  authorities  on  banking  customs  are  collected  in  a  note  to 
Shaw  d  Schoonover  v.  Jacobs^  (Iowa,)  21  L.  R.  A.  440. 
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Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Elbridge  Hanecy, 
Judge,  presiding. 

We  take  the  following  statement  of  facts  from  the 
opinion  of  the  Appellate  Court: 

"February  7,  1894,  the  Flour  City  National  Bank  of 
Minneapolis,  by  its  cashier,  A.  A.  Crane,  for  the  sum  of 
$35.10  to  it  then  paid,  drew  and  delivered  its  draft  for 
$35  to  Frank  H.  Harper,  payable  to  his  order  and  directed 
to  appellee.  The  draft  was  also  perforated  *$35|. '  Feb- 
ruary 13,  1894,  this  draft,  changed  in  amount  to  $3500  and 
perforated  *$3500$,'  was  presented  to  appellee  for  cer- 
tification and  accepted,  and  the  change  not  being  appar- 
ent to  the  paying  teller  of  appellee,  he  accepted  it,  and 
the  amount  of  $3500  was  charged  on  the  books  of  appel- 
lee to  the  Flour  City  National  Bank.  It  does  not  appear 
by  whom  this  change  of  the  draft  was  made,  but  it  was 
changed  before  its  acceptance  by  appellee  and  without 
the  knowledge  or  consent  of  the  Flour  City  National 
Bank.  February  13  or  14,  1894,  the  draft,  as  accepted 
and  certified,  was  deposited  by  Harper  with  the  Ameri- 
can Trust  and  Savings  Bank  of  Chicago  and  credited  to 
his  account.  February  14,  1894,  the  draft  was  delivered 
by  the  American  Trust  and  Savings  Bank  to  appellant, 
and  on  that  day  appellee  paid  $3500  through  the  Chicago 
clearing  house  to  appellant  for  the  draft.  This  amount 
was  subsequently  credited  by  appellant  to  the  American 
Trust  and  Savings  Bank. 

"February  17,  1894,  a  question  having  arisen  as  to 
the  correct  amount  of  the  draft,  appellee's  officers  tele- 
graphed to  the  Flour  City  National  Bank,  and  having 
received  an  answer  went  to  appellant  and  made  a  de- 
mand that  appellant  redeem  the  draft,  leaving  the  draft 
with  appellant.  On  the  same  day  appellant,  by  its  sec- 
ond assistant  cashier,  returned  the  draft  to  appellee  with 
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a  letter  stating*  that  'American  Trust  and  Savings  Bank 
declines  to  redeem  the  same.  I  will  report  the  matter  to 
Mr.  Keith  early  Monday  morning.  Kindly  return  receipt 
given  you.'  February  19,  1894,  which  was  the  Monday 
referred  to,  a  representative  of  appellee  had  an  inter- 
view with  Mr.  Keith,  appellant's  president,  who  informed 
the  representative  that  appellant  could  not  redeem  the 
draft  because  the  American  Trust  and  Savings  Bank, 
under  the  advice  of  counsel,  refused  to  redeem  it.  At 
the  time  of  these  interviews  appellee's  president  knew 
that  appellant  cleared  for  the  American  Trust  and  Sav- 
ing's Bank,  and  testified  that  the  endorsement  on  the 
draft  so  indicated.  Prom  February  14,  1894,  to  February 
20,  1894,  both  days  inclusive,  it  is  uncontroverted  that 
the  American  Trust  and  Savings  Bank  at  no  time  had 
on  deposit  with  appellant  less  than  $198,000,  and  on  Feb- 
ruary 19,  1894,  when  appellant  finally  refused  to  redeem 
the  draft,  it  had  to  the  credit  of  the  American  Trust  and 
Savings  Bank  $288,018.77, 

"At  the  time  of  the  transactions  in  question  appellee 
was  the  Chicago  correspondent  of  the  Flour  City  Na- 
tional Bank  of  Minneapolis,  and  the  American  Trust  and 
Savings  Bank  not  being  a  member  of  the  Chicago  clear- 
ing* house,  checks  and  drafts  drawn  upon  or  deposited  with 
it  were  cleared  through  appellant,  the  same  being  re- 
ceived by  appellant  as  deposits  and  credited  to  the  Ameri- 
can Trust  and  Savings  Bank,  against  which  account  the 
latter  drew.  After  this  draft  was  received  by  the  Ameri- 
can Trust  and  Saving-s  Bank,  endorsed  by  Harper,  it  was 
stamped  with  the  following  endorsement,  viz. :     *Ameri- 

can  Trust  and  Savings  Bank. — Paid February  14, 

1894. — Paid  through  Chicag"o  clearing  house  to  Metro- 
politan National  Bank.*  There  is  evidence  by  way  of 
opinions  of  banking  experts  tending  to  show  that  this 
endorsement  has  a  significance  peculiar  to  bankers  of 
Chicago;  that  Chicago  bankers  generally  understood  it 
differently  from  the  common  and  ordinary  meaning  of  the 
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words,  and  to  them  it  signified,  in  this  case,  that  appel- 
lant was  ag^ent  in  the  clearing*  house  of  the  American 
Trust  and  Savings  Bank  to  collect  the  draft.  There  is 
also  evidence  of  the  same  character  tending  to  show 
that  the  endorsement  has  no  such  peculiar  significance 
to  Chicago  bankers,  and  that  its  significance  to  them  is 
not  different  to  what  it  is  to  laymen  or  others. 

"When  the  draft  was  certified  by  appellee  the  amount 
of  $3500  was  charged  to  the  Flour  City  Bank  and  was 
afterwards  credited  back,  but  whether  before  or  after 
this  suit  does  not  appear.  The  Flour  City  Bank  disputed 
the  right  of  appellee  to  charge  it  over  135  because  of  the 
change  in  the  draft.  ^Appellee,  on  March  29,  1894,  sued 
appellant  in  assumpsit  to  recover  the  difference  between 
the  draft  as  originally  drawn  and  the  amount  of  $3500 
paid  by  it  to  appellant. 

"It  is  claimed  that  the  trial  court  erred  in  denying  a 
motion  of  appellant,  made  some  weeks  prior  to  the  trial, 
and  renewed  when  the  case  was  called  for  trial,  to  sup- 
press the  depositions  of  Harry  W.  White  and  A.  A.  Crane, 
for  the  reason  that  in  the  depositions  both  these  witnesses 
testified  concerning  the  original  draft,  which  was  then 
produced  and  offered  in  evidence,  but,  over  the  objection 
of  appellant's  attorneys,  a  copy  instead  of  the  original 
draft  was  attached  to  the  depositions.  The  deposition  of 
White  was  not  offered  or  read  in  evidence  on  the  trial. 
He  was  called  as  a  witness  for  appellee,  identified  the 
original  draft  and  testified  that  the  body  of  the  draft 
was  in  his  handwriting, — that  he  signed  it, — and  as  to 
the  changes  made  in  it  after  he  signed  it.  After  this  tes- 
timony the  draft  was  offered  in  evidence  and  thereafter 
the  deposition  of  Crane  was  offered  and  read. 

"It  is  also  claimed  that  the  court  erred  in  refusing  to 
allow  appellant  to  show  that  in  collecting  the  draft  in 
question  appellant  acted  as  the  agent  of  the  American 
Trust  and  Savings  Bank,  and  that  this  fact  was  known 
to  appellee.  The  only  evidence  in  this  regard  which  it  is 
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claimed  the  court  excluded  was  an  offer  by  appellant's 
attorney  to  show  that  appellee  made  a  demand  on  the 
American  Trust  and  Savings  Bank  February  17, 1894,  for 
the  payment  of  the  draft  in  question.  We  think  there 
was  no  reversible  error  in  this  ruling*.  The  proffer  was 
not  to  show  that  appellee  had  this  knowledge  prior  to 
February  17.  Whether  appellant  was  agent  or  principal 
can  make  no  difference,  because,  when  demand  was  made 
on  it  by  appellee  for  the  payment  of  the  draft,  it  had 
ample  funds  of  the  American  Trust  and  Savings  Bank 
with  which  to  make  the  payment.  The  fact  that  appel- 
lant, when  it  collected  the  proceeds  of  the  draft,  at  once 
credited  the  same  to  the  American  Trust  and  Savings 
Bank  is  not  important.  It  did  not  pay  merely  by  making 
entries  on  its  books.  The  account  was  a  running  account, 
and  the  balance  on  the  books  of  appellant  to  the  credit 
of  the  American  Trust  and  Savings  Bank  was  $198,108.88 
on  February  17,  when  demand  was  first  made,  and  on 
February  19,  when  appellant  finally  refused  to  redeem 
the  draft,  the  balance  was  $288,018.77.  There  is  no  claim 
that  there  was  any  specific  payment  of  this  collection 
by  appellant  to  the  American  Trust  and  Savings  Bank. 

"The  further  claim  is  made  that  the  court  erred  in  not 
directing  a  verdict  for  appellant.  A  motion  to  that  effect 
was  made  at  the  close  of  all  the  evidence,  and  counsel 
for  appellant  stated  that  he  had  *a  written  instruction 
here,  the  same  as  we  presented  to  the  court  this  morning.' 
The  motion  was  overruled,  but  the  instruction  does  not 
appear  in  the  abstract  or  the  record.  An  instruction  in 
substance  directing  a  verdict  for  defendant  was  asked, 
with  other  instructions  for  plaintiff  and  defendant,  upon 
the  merits  of  the  question  submitted  to  the  jury." 

It  is  assigned  as  error  that  the  court  gave  improper 
instructions  for  appellee  and  refused  to  give  proper  in- 
structions asked  by  appellant. 

Appellee  filed  the  common  counts,  with  a  special  bill 
of  particulars,  and  appellant  pleaded  the  general  issue. 


Digitized  by 


Google 


372    Metropolitan  Bank  v.  Merchants'  Bank.    [18?  ffl. 

On  trial  before  the  court  and  jury  a  verdict  and  judgment 
were  entered  for  appellee  for  $4003.52,  from  which  an 
appeal  was  prosecuted  to  the  Appellate  Court  for  the 
First  District,  where  the  judginent  of  the  trial  court  was 
affirmed,  and  an  appeal  was  prosecuted  to  this  court. 

MoRAN,  Kraus  &  Mayer,  for  appellant. 

Otis  &  Graves,  for  appellee. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

Where  a  check  or  draft  drawn  upon  a  bank  has  been 
fraudulently  raised  or  altered  after  it  was  drawn,  the  rule 
is  well  settled  that  money  which  has  been  paid  by  a  bank 
upon  such  a  fraudulently  raised  or  altered  check  may  be 
recovered  back  from  the  party  to  whom  it  was  paid,  in  an 
action  for  money  had  and  received,  on  the  ground  that  the 
payment  was  without  consideration  and  made  by  mistake. 
The  fact  that  the  bank  on  which  it  was  drawn  has  certi- 
fied the  check  after  the  change  has  been  made  is  not  con- 
clusive against  such  bank,  nor  does  it  preclude  it  from, 
showing  the  fact  of  such  alteration,  nor  prevent  a  recov- 
ery from  the  party  who  received  the  check  on  the  faith 
and  credit  of  the  certification  alone.  In  2  Daniel  on  Ne- 
gotiable Instruments  (sec.  1661)  it  is  said:  "Where  money 
is  paid  by  the  bank  upon  a  raised  or  altered  check  by 
mistake,  the  general  rule  is  that  it  may  be  recovered 
back  from  the  party  to  whom  it  was  paid,  as  having  been 
paid  without  consideration;  but  if  either  party  has  been 
guilty  of  negligence  or  carelessness  by  which  the  other 
has  been  injured,  the  negligent  party  must  bear  the 
loss.  This  doctrine  is  clear  and  is  sustained  by  authority. 
The  bank  is  not  bound  to  know  anything  more  than  the 
drawer's  signature,  and  in  the  absence  of  any  circum- 
stance which  inflicts  injury  upon  another  party  there  is 
no  reason  why  the  bank  should  not  be  re-imbursed.  Its 
certification  of  the  check  does  not  preclude  it  from  show- 
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ing  an  alteration,  nor  does  its  teller's  declaration,  after 
he  has  examined  it,  that  it  is  right  in  every  particular." 

In  2  Morse  on  Banking  (3d  ed.  sec.  482,)  it  is  said: 
"The  better  doctrine  seems  to  be  that  certification  of  a 
check  by  a  bank  is  a  voucher  on  the  part  of  the  bank 
only  for  the  facts  that  the  signature  is  genuine  and  that 
there  are  funds  enough  to  pay  the  amount  for  which 
the  check  purports  to  be  drawn;  that  the  bank  does  not 
warrant  the  genuineness  of  the  body  of  the  check  or  of 
any  endorsement  upon  it;  and  that  if  there  has  been  any 
fraudulent  alteration  or  forged  endorsement  prior  to  such 
certification,  the  certification,  like  the  payment,  is  made 
under  a  mistake  of  facts,  and  as  the  payment  could  be  re- 
covered back,  so  the  certification  is  not  binding."  Many 
authorities  are  cited  as  sustaining  this  proposition. 

In  Marine  Nat.  Bank  v.  National  City  Bank,  59  N.  Y.  67, 
it  was  held:  "When  a  check  is  presented  for  certification 
to  a  bank  on  which  it  is  drawn,  the  purpose  is  to  ascer- 
tain with  certainty  what  the  bank  alone  can  know,  and 
that  is,  whether  the  drawers  of  the  check  have  funds 
sufficient  to  meet  it,  and  further,  to  obtain  the  engage- 
ment of  the  bank  that  those  funds  shall  not  be  withdrawn 
from  the  bank  by  the  drawers  of  the  check.  To  this 
extent  the  knowledge  of  the  bank  enables  it  safely  to  go 
in  the  way  of  assertion,  and  its  own  power  over  its  own 
funds  will  be  sufficient  to  protect  it  as  to  its  obligation." 

In  Security ' Bank  of  New  York  v.  National  Bank  of  the 
Bepublic,  67  N.  Y.  458,  where  an  action  was  brought  by 
a  bank  to  recover  the  amount  paid  upon  a  raised  check 
which  had  been  certified  by  it,  evidence  that  by  the  com- 
mon understanding  of  banks  and  merchants  the  word 
"certified,"  at  the  time  of  certification,  when  used  in  the 
certification  of  checks,  is  construed  to  import  an  obliga- 
tion on  the  part  of  the  certifying  bank  to  pay  the  amount 
stated  in  the  check  notwithstanding  the  body  of  it  was 
forged,  was  held  to  be  inadmissible.  In  such  an  action 
the  plaintiff  was  not  estopped  from  alleging  the  forgery 
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by  the  fact  that  its  teller,  at  the  time  that  the  check  was 
presented  for  certification,  upon  doubts  beings  expressed 
in  regard  to  it  by  the  person  presenting  it,  stated  that 
it  was  right  in  every  particular;  that  it  was  no  part  of 
the  teller's  duty  to  give  assurance  as  to  the  genuineness 
of  the  check  except  in  respect  to  the  signature  of  the 
drawer,  beyond  which  the  bank  was  not  responsible  for 
his  representations. 

In  First  Nat  Bank  v.  Northwestern  Nat,  Bank,  152  111.  296, 
it  was  held  (p.  311):  "The  evidence  shows  that  appellee 
accepted  two  of  the  checks,  'payable  through  Chicago 
clearing  house,'  prior  to  the  time  that  they  were  trans- 
ferred to  Chapin  &  Gore.  This  makes  no  difference.  An 
acceptor  is  bound  to  look  only  at  the  face  of  the  bill  or 
check,  and  an  acceptance  never  proves  an  endorsement; 
and  even  if  the  supposed  endorsements  of  the  payees  of 
said  two  checks  were  on  them  at  the  times  when  they 
were  respectively  accepted,  yet  such  acceptances  did  not 
admit  the  handwriting  of  the  endorsers.  (Smith  v.  Chester^ 
1  Term  Rep.  654;  Bobinson  v.  Yarrow,  7  Taunt.  455;  2  Eng. 
Com.  Law,  445.)  In  this  case  the  acceptance  or  certifica- 
tion of  the  two  checks  simply  warranted  the  genuineness 
of  the  signatures  of  the  drawer,  and  that  it  had  funds 
sufficient  to  meet  them,  and  engaged  that  those  funds 
should  not  be  withdrawn  from  the  bank  by  the  drawer, 
and  that  the  bank  would  pay,  through  the  agency  of  the 
Chicago  clearing  house,  the  amount,  if  any,  actually  due 
on  the  check  to  the  person  legally  entitled  to  receive  it. 
The  acceptance  or  certification  did  not  warrant  the  gen- 
uineness of  the  bodies  of  the  checks,  either  as  to  the 
payees  or  the  amounts,  or  warrant  the  genuineness  of 
the  endorsements  on  the  checks." 

At  the  time  the  draft  in  question  was  presented  to  the 
Merchants'  National  Bank  through  the  Chicago  clearing 
house  it  had  not  only  the  endorsements  of  the  drawer, 
but  also  stamped  thereon,  "American  Trust  and  Savings 
Bank.— Paid  Feb.  14, 1894.— Paid  through  Chicago  clear- 
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ing  house  to  Metropolitan  National  Bank."  With  these 
endorsements  thereon  the  draft  in  question  was  brought 
to  the  Metropolitan  National  Bank,  and  the  legal  effect 
of  the  endorsements  was  that  the  draft  became  the  prop- 
erty of  the  latter  bank  and  it  owed  the  amount  to  the 
American  Trust  and  Savings  Bank.  The  endorsements 
were  in  no  way  restrictive,  and  contained  no  notice  that 
appellant  was  acting  as  agent.  As  held  in  the  case  of 
Security  Bank  of  New  York  v.  National  Bank  of  the  Republic^ 
eupra:  "The  offer  to  prove  that  the  contract  of  certifica- 
tion, by  local  usage  or  by  the  understanding  of  bankers 
and  merchants,  had  a  larger  scope  and  meaning  than  it 
had  by  settled  legal  construction,  was  inadmissible. — 
Burgett  v.  Oriental  Mutual  Ins,  Co,  3  Bos.  385;  Eiggins  v. 
Moore,  34  N.  Y.  417;  Lawrence  v.  Maxwell,  53  id.  19;  Wheeler 
V.  Newbould,  16  id.  392." 

Whilst  a  restricted  character  of  endorsement  cannot 
be  shown  to  be  different  from  that  under  which  the  en- 
dorsement would  be  held  to  be  by  its  legal  construction, 
the  language  of  the  stamped  endorsement  indicates  that 
the  draft  was  not  deposited  for  collection,  merely,  but 
for  the  purpose  of  being  deposited  to  the  credit  of  the 
American  Trust  and  Savings  Bank.  The  manner  of  doing 
business  and  the  large  sums  kefpt  on  deposit  with  the 
Metropolitan  National  Bank  by  the  American  Trust  and 
Savings  Bank  are  indicative  of  such  being  the  purpose 
and  intention, — that  it  was  endorsed  for  the  pift-pose  of 
collection  and  deposit,  and  not  for  the  purpose  of  col- 
lection merely.  It  was  held  in  the  case  of  National  Com- 
mercial Bank  v.  Miller,  77  Ala.  168:  "When  a  bank  receives 
from  a  customer  a  check  on  another  bank  for  the  special 
purpose  of  collection,  the  title  does  not  pass  by  the  spe- 
cial endorsement  for  that  purpose,  nor  does  the  receiving 
bank  hold  the  amount  until  the  check  is  collected.  But 
where  the  customer  has  a  deposit  account  with  the  bank- 
ers on  which  he  is  accustomed  to  deposit  checks  payable 
to  himself,  which  are  entered  on  his  pass-book,  and  to 
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draw  against  such  deposits,  an  endorsement  of  the  words 
*for  deposit'  on  a  check  so  deposited  is,  in  the  absence  of 
a  different  understanding,  presumptive  of  more  than  mere 
agency  or  authority  to  collect.  It  is  a  request  and  direc- 
tion to  deposit  the  sum  to  the  credit  of  the  customer,  and 
gives  to  the  bankers  authority  not  only  to  collect  but  to 
use  the  check  in  such  manner  as,  in  their  judgment  and 
discretion,  having  reference  to  the  conditions  and  neces- 
sities of  their  business,  may  make  it  most  available  to 
their  protection,  and  they  may  have  it  certified  by  the 
bank  on  which  it  is  drawn."  The  endorsement  in  that 
case  was  as  follows:  "For  deposit. — A.  Proskauer  &  Co., 
Agents."  The  court,  in  defining  the  legal  meaning  of  the 
endorsement,  say:  "The  special  purpose  for  which  an  en- 
dorsement for  deposit  is  made,  under  such  circumstances, 
may  be  readily  inferred.  It  was  a  request  and  direction 
to  the  garnishees  to  deposit  the  same  to  the  credit  of  the 
defendants,  and  conferred  on  them  not  only  authority  to 
collect,  but  also  authority  to  put  the  check  in  such  form 
and  use  it  in  such  manner  as  in  their  judgment  and  dis- 
cretion, having  reference  to  the  conditions  and  necessi- 
ties of  their  business,  would  make  it  most  available  to 
their  protection.  The  effect  of  the  endorsement  for  the 
consummation  of  this  purpose  is  to  vest  the  garnishees 
with  the  title  and  control  of  the  check.  If,  in  such  case, 
the  check  is  not  paid,  a  banker  depends  for  safety  and 
indemnity  on  the  drawer  and  the  security  of  the  en- 
dorsement." 

In  Brahm  v.  AdJcins,  77  111.  263,  it  was  held:  "The  paper 
introduced  in  evidence  showed  merely  the  fact  that  de- 
fendants were  bankers,  a  deposit  with  them  by  plaintiff, 
and  the  amount  thereof.  It  was  prima  facie  a  general 
deposit.  A  deposit  is  general  unless  the  depositor  makes 
it  special  or  deposits  it  expressly  in  some  particular  ca- 
pacity. (E^eene  y.  Colliery  1  Mete.  (Ky.)  415;  In  the  matter  of 
Franklin  Bank,  1  Paige,  249.)  This,  then,  upon  plaintiff's 
own  showing,  was  the  ordinary  case  of  a  deposit  of  money 
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with  bankers,  and  there  was  an  implied  undertaking  on 
their  part  to  restore,  not  the  same  funds,  but  an  equiva- 
lent sum,  whenever  it  should  be  demanded. — Story  on 
Bailments,  sec.  88;  Marine  Bank  v.  ffushmore,  28  111.  463; 
Boyden  v.  Bank  of  Cape  Fear,  65  N.  C.  13.** 

The  evidence  in  this  case  showed  that  the  American 
Trust  and  Savings  Bank  had  a  deposit  account  with  the 
Metropolitan  National  Bank  that  was  a  running  account, 
and  the  amount  of  deposits  between  the  14th  and"  20th 
days  of  February  is  given.  The  evidence  shows  that 
there  was  deposited  in  the  Metropolitan  National  Bank 
to  the  credit  of  the  American  'IVust  and  Savings  Bank 
the  following:  On  the  night  of  the  14th  of  February, 
$338,831.43;  on  the  night  of  the  15th  of  February,  $333,- 
668.76;  on  the  night  of  the  16th  of  February,  $245,440.25; 
on  the  night  of  the  17th  of  February,  $198,108.88;  on  the 
night  of  the  19th  of  February,  $288,018.77;  on  the  night 
of  the  20th  of  February,  $389,484.18;  and  there  is  no  evi- 
dence to  show  that  the  money  collected  on  this  draft  was 
paid  over  to  the  American  Trust  and  Savings  Bank,  fur- 
ther than  that  it  was  carried  into  the  account  between 
the  two  banks. 

The  principle  with  reference  to  an  agent  is,  so  long 
as  he  stands  in  hi^  original  situation,  where  he  has  re- 
ceived money  by  mistake  and  has  done  no  act  on  the  as- 
sumption that  the  payment  was  good,  and  there  has  been 
no  change  of  circumstances  by  reason  of  his  having  paid 
over  the  money  to  his  principal  or  nothing  done  equiva- 
lent to  it,  he  remains  liable  individually.  The  mere  for- 
warding of  the  account  to  his  principal  and  placing  the 
money,  to  his  credit  are  not  such  circumstances  as  will 
relieve  him.  (Mechem  on  Agency,  sec.  562.)  It  was  held 
in  Smith  v.  Binder,  75  111.  492:  "When  a  contract  has  been 
rescinded,  or  a  person  has  received  money  as  agent  of 
another  who  had  no  right  thereto  and  has  not  paid  it 
over,  an  action  ma,y  be  sustained  against  the  agent  to 
recover  the  money;  and  the  mere  passing  of  such  money 
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in  account  with  his  principal,  or  making  a  rest  without 
any  new  credit  given  to  him,  fresh  bills  accepted  or  fur- 
ther sums  advanced  to  the  principal  in  consequence  of 
it,  is  not  equivalent  to  a  payment  of  the  money  to  the 
principal." 

The  endorsement  by  Harper,  with  the  American  Trust 
and  Savings  Bank,  was  expressly  an  endorsement  for  a 
deposit  to  the  credit  of  the  endorser  when  the  same  should 
be  collected.  It  reads:  "For  deposit  in  the  American 
Trust  and  Savings  Bank. — Credit  of  Prank  H.  Harper." 
Neither  that  endorsement  nor  the  stencil  stamp  of  the 
American  Trust  and  Savings  Bank  can  be  construed  to 
be  other  than  an  unconditional  deposit.  Whatever  the 
relation  was  between  the  Metropolitan  National  Bank 
and  the  American  Trust  and  Savings  Bank,  there  is  no 
evidence  that  the  relations  between  the  two  banks  were 
disclosed  to  the  Merchants'  National  Bank  or  that  it  had 
knowledge  of  any  fact  of  the  agency.  It  is  said  in  2  Morse 
on  Banking  (sec.  577):  "But  where  the  customer  has  a 
deposit  account  with  the  bankers,  on  which  he  is  accus- 
tomed to  deposit  checks  payable  to  himself,  which  are 
entered  on  his  pass-book,  and  to  draw  against  such  de- 
posit, an  endorsement  of  the  words  'for  deposit'  on  the 
checks  so  deposited  is,  in  the  absence  of  a  different  un- 
derstanding, presumption  of  more  than  mere  agency  or 
authority  to  collect.  It  is  a  request  and  direction  to  de- 
posit the  sum  to  the  credit  of  the  customer,  and  gives  to 
the  bankers  authority  not  only  to  collect  but  to  use  the 
check  in  such  manner  as  in  their  judgment  and  discretion, 
having  reference  to  the  condition  and  necessities  of  their 
business,  may  make  it  more  available  in  their  possession, 
and  they  may  have  it  certified  by  tjie  bank  on  which  it 
is  drawn."  Neither  the  endorsement  and  transfer  of  the 
draft  by  Harper  to  the  American  Trust  and  Savings  Bank 
nor  by  that  bank  to  the  appellant  constituted  a  restricted 
endorsement,  disclosing  the  relation  of  agency  on  the 
part  of  the  appellant,  and  for  collection  only. 
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As  to  the  question  with  reference  to  the  giving  and 
refusing  of  instructions,  we  adopt  the  reasoning  and  con- 
cur in  the  conclusions  reached  by  the  Appellate  Court, 
as  follows: 

**The  first  instruction  given  for  appellee  is  claimed  to 
be  erroneous  in  that  it  fails  to  contain  two  facts  essen- 
tial to  recovery  by  appellee,  namely:  First,  the  necessity 
of  offering  to  return  the  draft  and  of  proving  that  appel- 
lee had  a  claim  at  the  time  of  the  commencement  of  this 
suit;  and  second,  that  in  the  collection  of  the  draft  ap- 
pellant acted  as  agent  of  the  American  Trust  and  Sav- 
ings Bank,  and  paid  over  the  money  before  receiving  any 
notice  that  the  draft  had  been  altered  or  any  demand  for 
the  re-payment  of  the  money.  The  instruction  is,  namely: 

"  *1.  The  jury  are  instructed  that  if  they  find,  from  the 
evidence,  that  the  Flour,  City  National  Bank  of  Minne- 
apolis, on  or  about  the  seventh  day  of  February,  1894, 
issued  its  draft  upon  the  plaintiff  for  the  sum  of  $35,  pay- 
able to  the  order  of  Frank  H.  Harper,  and  delivered  it  to 
him  for  that  sum,  but  afterwards  the  said  draft  was  fraud- 
ulently altered  and  raised  by  said  Frank  H.  Harper,  or 
some  person  unknown,  so  that  it  purported  to  be  drawn 
for  the  sum  of  $3500  instead  of  for  the  sum  of  $35  only, 
without  the  knowledge  or  consent  of  the  said  Flour  City 
National  Bank,  the  drawer  thereof,  and  that  afterwards 
the  said  draft  so  fraudulently  raised  and  altered,  as  afore- 
said, was  presented  to  the  plaintiff  for  certification  and 
acceptance,  and  that  thereupon  the  said  plaintiff,  by  its 
duly  authorized  agent  in  that  behalf,  without  knowledge 
that  said  draft  had  been  changed  or  altered,  endorsed 
upon  said  draft  the  following  words:  'Accepted,  payable 
through  Chicago  clearing  house,  February  13,  1894,  when 
properly  endorsed. — Merchants*  National  Bank,  by  Philip 
P.  Lee,  teller,'  and  that  the  said  draft  was  by  the  said 
Prank  H.  Harper  deposited  for  credit  in  the  American 
Trust  and  Savings  Bank  of  Chicago,  and  that  the  same 
was  by  said  American  Trust  and  Savings  Bank  endorsed 
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and  delivered  to  the  defendant,  and  that  afterwards  said 
plaintiff  paid  to  the  defendant,  in  the  usual  course  of  busi- 
ness, the  full  sum  of  said  $3500,  being  the  amount  of  said 
draft  after  the  same  had  been  so  fraudulently  changed 
and  raised  as  aforesaid,  instead  of  the  sum  of  $35,  being* 
the  sum  for  which  said  draft  was  actually  drawn,  with- 
out knowledge  of  the  fact  that  it  had  been  so  raised  and 
changed,  and  that  subsequently,  and  within  a  reasonable 
time  after  the  discovery  of  the  fact  by  the  plaintiff  that 
said  draft  had  been  fraudulently  changed  and  altered,  as 
aforesaid,  from  $35  to  $3500,  (if  the  jury  find,  from  the 
evidence,  that  it  had  been  so  fraudulently  changed  and 
altered,)  demand  was  made  by  the  plaintiff  on  said  de- 
fendant for  re-payment  of  said  amount  so  received,  and 
collected  on  said  draft  in  excess  of  $35,  the  sum  for  which 
it  was  originally  drawn,  and  that  payment  thereof  by 
said  defendant  was  refused,  then  the  jury  are  instructed 
that  the  plaintiff  had  a  right  to  recover  of  the  defendant 
in  this  action  the  sum  of  $3465.  The  jury  are  further 
instructed  that  in  case  they  find,  from  the  evidence,  the 
plaintiff  is  so  entitled  to  recover  from  said  defendant  the 
sum  of  $3465,  and  if  they  further  find,  from  the  evidence, 
that  there  has  been  unreasonable  and  vexatious  delay  in 
the  payment  of  the  same  by  the  said  defendant  to  the 
said  plaintiff,  they  may  allow  interest  thereon  at  the  rate 
of  five  per  cent  per  annum. ' 

"When  appellant  was  requested  to  redeem  the  draft  by 
appellee  the  draft  was  turned  over  to  appellant  and  by 
it  retained  until  it  had  made  investigation,  whereupon, 
having  refused  to  redeem  the  draft,  "Appellant  returned 
it  to  appellee,  and  cannot  be  heard  now,  in  the  face  of 
these. facts,  to  claim  that  appellee  should  again  offer  to 
return  the  draft;  and,  moreover,  no  tender  of  the  draft 
was  necessary  after  a  formal  demand  was  made  for  its 
payment  and  a  refusal  to  pay  by  appellant.  Brewster  v. 
Burnett^  125  Mass.  68. 
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"Whether  appellee  charged  or  credited  the  Flour  City 
National  Bank  with  the  amount  of  the  draft  was  imma- 
terial. The  facts,  as  shown  by  the  record  outside  the 
book-keeping-  of  appellee,  fix  the  rights  of  appellee  and 
the  Flour  City  Bank.  When  appellee  accepted  the  draft 
under  the  circumstances  shown,  it  became  liable  to  pay 
it,  and  when  the  draft  was  paid  and  the  forgery  after- 
wards discovered,  appellee  could  rightfully  charge  the 
Flour  City  Bank  only  the  amount  for  which  the  draft 
was  originally  drawn,  and  it  could  make  no  difference, 
as  between  the  Flour  City  National  Bank  and  appel- 
lee, whether  appellee  credited  on  its  books  the  proper 
amount  before  or  after  this  suit  was  commenced.  Brew- 
ster  case,  supra. 

"What  has  been  said  in  regard  to  the  agency  of  the 
appellant,  and  notice  to  appellee  of  such  agency,  disposes 
of  the  remaining  contention  as  to  this  instruction.  Un- 
der the  evidence,  so  far  as  concerns  the  alleged  agency, 
the  court  might  well  have  instructed  a  verdict  for  appel- 
lee instead  of  submitting  the  matter  to  the  jury.  We  see 
no  error  in  the  instruction.  The  same  contention  is  made 
by  appellant  as  to  instructions  2  and  8  given  for  appel- 
lee. It  is  unnecessary  to  set  them  out.  We  think  there 
was  no  error  in  giving  them. 

"The  court  also  refused  twenty-four  other  instructions 
asked  by  appellant,  and  gave  for  appellee  instructions 
Nos.  4,  6  and  7,  of  which  complaint  is  made,  but  in  what 
respect  there  was  error  in  refusing  or  giving  any  of  these 
numerous  instructions  counsel  have  not  attempted,  by 
their  brief,  to  point  out,  and  we  do  not  feel  called  upon 
to  consider  them  further  than  to  say  we  have  examined 
the  instructions  given  for  appellee  and  appellant,  and 
being  of  the  opinion  that  the  jury  was  fully  instructed 
on  the  questions  at  issue  and  that  the  record  presents 
no  reversible  error,  the  judgment  will  be  affirmed." 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 
•  Judgment  affirmed. 
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The.  City  of  Chester 

V, 

1182"  382     '^^^  Wabash,  Chester  and  Western  Railroad  Co. 

Iel94  *538 

Opinion  filed  Ocloher  16, 1899—Beheanng  denied  December  IS,  1899. 

1.  ^TBcrraiENT — eUy  may  bring  ejectment  to  recover  fee  of  public  street. 
It  is  a  presumption  of  law  that  the  fee  of  a  public  street  is  in  the 
city,  and  ejectment  may  be  resorted  to  as  a  proper  remedy  to  re- 
cover the  same  from  one  who  encroaches  thereon. 

2.  Municipal,  corporations— Kmif  of  time  railroad  may  uae  street 
is  fixed  by  the  property  owners*  petition.  A  city  council,  without  rig-ht 
to  grant  the  use  of  a  street  for  railroad  purposes  except  upon  the 
petition  of  a  majority  of  the  property  owners,  as  specified  in  para- 
graph 90,  section  1,  article  5,  of  the  City  and.  Village  act,  (Rev. 
Stat.  1874,  p.  223,)  is  bound  by  a  limitation  imposed  by  the  terms  of 
the  petition  as  to  the  length  of  time  the  street  is  to  be  used.. 

3.  Same — right  of  railroad  company  to  lay  tracks  under  grant  of  cotin- 
cil  is  not  afrandiise.  The  right  granted  by  a  city  council  to  a  railroad 
company  to  lay  its  tracks  in  a  street  and  operate  its  cars  thereon 
is  not  a  franchise  but  a  property  right  merely  contractual,  and 
subject  to  the  same  conditions,  restrictions  and  limitations  as  any 
other  private  property. 

4.  Railroads — when  railroad  cannot  claim  that  property  oumers  are 
estopped  to  assert  a  time  limitation.  A  railroad  company,  by  the  ex- 
penditure of  larg'e  sums  of  money  or  by  procuring  leases  of  addi- 
tional property,  cannot  claim  that  abutting  property  owners  are 
estopped  from  asserting"  a  limitation  as  to  the  leng"th  of  time  the 
public  street  was  to  be  occupied  by  tracks,  contained  in  the  peti-' 
tion  which  originally  conferred  power  upon  the  city  council  to  act,, 
and  under  which,  only,  the  railroad  company  took  its  rights. 

Appeal  from  the  Circuit  Court  of  Randolph  county;- 
the  Hon.  B.  R.  Burroughs,  Judge,  presiding. 

The  appellant  brought  its  action  of  ejectment  against* 
the  appellee  to  recover  possession  of  certain  preirrtses  in 
the  city  of  Chester,  described  as  "all  that  part  of  Water 
street  lying  between  Angle  street  and  Pine  street,  occu- 
pied by  the  defendant  as  and  with  a  railroad  track  and 
claimed  by  the  appellant  in  fee,"  after  demand  in  writing 
for  the  possession  thereof.  The  appellee  claims  the  right 
to  the  premises  in  question  under  certain  proceedings  of 
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the  city  council  of  Chester  had  November  20, 1877,  grant- 
ing certain  rights  to  the  Chester  and  Kaskaskia  Railroad 
Company,  to  the  rights  of  which  company  the  appellee 
claims  to  have  lawfully  succeeded. 

On  November  20,  1877,  a  special  meeting  of  the  city 
council  of  Chester  was  held,  for  the  purpose,  as  shown 
by  the  minutes,  of  taking  action  "on  the  extension  of 
railroad  facilities  to  the  Southern  Illinois  penitentiary," 
then  being  constructed  near  the  city  of  Chester.  A  pe- 
tition bearing  twenty  signatures,  being  the  owners  of  a 
majority  of  the  property  fronting  on  Water  street,  was 
at  this  meeting  presented  to  the  council,  requesting  ijKb 
grant  the  right  to  lay  a  railroad  track  along  Water  street, 
in  front  of  their  property,  to  the  Chester  and  Kaskaskia 
Railroad  Company,  from  the  intersection  of  Hancock 
street  with  Water  street  and  along  said  Water  street 
to  the  western  limits  of  the  city,  for  the  term  of  twenty 
years.  On  the  reading  of  this  petition,  a  former  ordi- 
nance, being  ordinance  No.  36,  granting  the  right  of  way 
to  C.  B.  Cole  and  associates  to  lay  down  a  single  track 
over  the  property  in  question,  was  repealed,  and  ordi- 
nance No.  37  was  adopted  by  unanimous  vote  of  all  pres- 
ent. This  ordinance  contains  recitals  in  its  preamble 
that  the  construction  of  the  penitentiary  makes  it  neces- 
sary to  extend  the  railroad  through  the  city  from  the 
terminus  of  the  Iron  Mountain,  Chester  and  Eastern  rail- 
road to  a  point  north  of  the  city;  that  the  Chester  and 
Kaskaskia  Railroad  Company  had  been  organized  for 
that  purpose  and  had  surveyed  its  railroad  along  Water 
street,  and  that  the  owners  of  more  than  one-half  of  the 
land  fronting  on  Water  street  had  petitioned  the  council 
to  grant  the  right  of  way  over  Water  and  other  streets, 
from  Hancock  street  to  the  northern  limits  of  the  city, 
for  the  term  of  twenty  years.  Section  1  grants  the  right 
to  the  Chester  and  Kaskaskia  Railroad  Company  to  lay 
down,  construct  and  maintain  its  railroad  from  the  ter- 
minus of  the  Iron  Mountain,  Chester  and  Eastern  rail- 
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road  across  Hancock  street,  on  and  along  Water  and 
Front  streets,  to  the  northern  limits  of  the  city  of  Ches- 
ter, to  use  no  more  of  such  streets  than  is  necessary  to 
constru'ct  and  operate  said  railroad,  and  provides  that 
the  railroad  company  shall  conform  to  all  grades  now 
or  hereafter  established  for  said  streets,  and  shall  con- 
struct its  track  in  such  a  manner  that  teams,  etc.,  may 
cross  and  re-cross  same,  and  makes  the  company  amena- 
ble to  all  ordinances  now  or  hereafter  in  force.  The  words 
"for  a  period  of  twenty  years"  appear  in  the  proceedings 
as  interlined  in  red  ink,  and  oral  testimony  was  intro- 
duced to  prove  by  some  of  the  signers  of  the  petition 
that  they  signed  it  with  the  distinct  understanding  that 
it  was  for  the  period  of  twenty  years  only. 

It  was  stipulated  that  the  Chester  and  Kaskaskia  Rail- 
road Company  was  incorporated  October  25,  1877,  for  a 
period  of  fifty  years,  and  that  the  appellee  acquired  all 
its  property  rights  April  27,  1878. 

On  March  15,  1881,  the  city  of  Chester  leased  to  the 
appellee  a  part  of  the  levee  between  Water  street  and 
the  river,  extending  to  low- water  mark,  and  between 
Angle  street  on  the  north  and  McPerron  street  on  the 
south,  for  ten  years  for  a  rental  of  $50  per  annum,  for  the 
purpose  of  maintaining  a  coal  dump  and  for  the  mooring 
of  boats,  etc.,  with  the  right  to  cross  all  streets  and  al- 
leys necessary.  On  April  6,  1891,  another  lease  was  en- 
tered into  between  the  same  parties,  the  city  acting  under 
authority  of  an  ordinance  passed  for  that  purpose,  leas- 
ing to  the  railroad  company  "that  part  of  the  levee  and 
wharf  or  landing  lying  between  Angle  street  and  the 
north  side  of  Erskin  street  and  extending  to  low- water 
mark  of  the  Mississippi  river,"  and  authorizing  the  rail- 
ro.ad  company  to  take  possession  of  the  same  for  the  pur- 
pose of  erecting,  maintaining  and  operating  a  transfer 
incline  and  cradle  for  the  purpose  of  transferring  cars 
to  boats;  also  a  coal  dump,  and  for  mooring  boats,  etc., 
and  the  right  to  use  all  streets  lying  between  the  present 
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track  of  the  railroad  company  and  the  levee  as  may  be 
necessary  for  the  storage,  handling  or  transfer  of  cars 
and  operating  the  coal  dump,  for  the  period  of  thirty- 
seven  years,  at  an  annual  rental  of  $50  per  annum. 

The  appellee,  shortly  after  the  making  of  the  lease, 
constructed  the  cradle  referred  to,  with  tracks  and  ap- 
proaches thereto,  without  protest  or  interference  by  the 
city  or  any  of  the  citizens,  and  it  claims  that  the  prop- 
erty in  question  in  this  suit  is  necessary  to  the  mainten- 
ance of  the  same,  and  that  the  city  is  estopped,  by  reason 
thereof,  from  asserting  claim  to  the  property  in  ques- 
tion, and  that  the  rights  given  by  the  ordinance  of  date 
November  20,  1877,  inured  to  it  for  the  full  term  of  the 
corporate  existence  of  the  charter  of  the  Chester  and 
Kaskaskia  Railroad  Company,  and  not  for  twenty  years 
only.  On  trial  before  the  circuit  court  the  contention  of 
appellee  was  sustained,  and  a  finding  and  judgment  were 
entered  accordingly,  from  which  this  appeal  is  taken. 

The  plaintiff  asked  the  court  to  hold,  as  a  matter  of 
law,  that  the  owners  of  property  abutting  on  the  street, 
when  they  signed  the  petition  to  the  city  council  to  grant 
the  railroad  company  the  privilege  of  laying  its  railroad 
track  on  the  street  and  maintaining  a  railroad  thereon, 
had  the  right  to  impose  any  condition  they  saw  fit,  and 
by  their  petition  limited  the  grant  for  the  term  of  twenty 
years,  and  that  the  city  council  was  bound  by  the  terms 
of  the  limit  so  imposed.  Further,  that,  as  a  matter  of 
law,  the  ordinance  under  which  the  defendant  claims  the 
right  to  maintain  its  railroad  tracks  on  the  street,  limits 
the  right  to  the  term  of  twenty  years  from  the  time  the 
ordinance  took  effect.  These  propositions  the  court  re- 
fused to  hold,  to  which  plaintiff  excepted.  Thereupon 
the  defendant  asked  the  court  to  hold,  as  propositions  of 
law,  that  the  owners  of  property  abutting  a  street,  in  a 
petition  to  a  city  council  to  permit  a  railroad  company 
to  occupy  a  street  with  its  tracks,  have  no  power  to  im- 
pose a  limit  as  to  time  inconsistent  with  the  duty  of  the 
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railroad  company  to  properly  serve  the  public  during"  the 
term  of  its  chartered  existence.  Further,  that  the  city 
may,  and  should,  disregard  any  limitation  contained  in 
the  petition  which,  if  enforced,  would  prevent  the  rail- 
road company  from  exercising  its  functions  or  performing 
its  duties  to  the  public  during  the  term  of  its  chartered 
existence;  that  the  recital  in  the  preamble  of  the  peti- 
tion as  to  the  contents  and  terms  thereof  is  immaterial, 
and  the  ordinance  is  to  be  construed  without  reference 
to  such  recital  or  to  the  facts  therein  stated;  that  the 
ordinance  cannot  be  controlled  or  modified  by  recitals 
contained  in  the  preamble,  and  that  the  ordinance  is  to 
be' construed  as  granting  the  right  of  way  to  the  railroad 
company  to  lay  its  tracks  in  the  street  and  maintain  the 
same  for  the  whole  term  of  the  corporate  life  of  the  rail- 
road company,  inasmuch  as  the  ordinance  itself  is  silent 
as  to  the  length  of  time  of  the  grant.  These  propositions 
requested  to  be  held  by  the  defendant  were  by  the  court 
so  held,  to  which  the  plaintiff  then  and  there  excepted. 

Dill.  &  Wilderman,  Alexander  Hood,  and  William 
M.  ScHUWERK,  for  appellant. 

G.  W.  Wall,  and  H.  Clay  Horner,  for  appellee. 

Mr.  Justice  Phillips 'delivered  the  opinion  of  the 
court: 

Water  street,  in  the  city  of  Chester,  being  admitted  to 
be  a  public  street  therein,  it  is  a  presumption  of  law  that 
the  fee  of  the  street  is  in  the  city,  and  ejectment  may  be 
resorted  to  as  a  proper  remedy  to  recover  the  same  from 
one  who  encroaches  thereon.  The  title  of  the  street  being* 
in  the  city  for  the  use  of  the  public,  it  may  not  grant 
the  use  of  that  street  inconsistent  with  the  rights  of  the 
public  therein. 

At  the  time  the  ordinance  in  question  was  adopted, 
paragraph  90  of  section  1  of  article  5  of  chapter  24  of  the 
Revised  Statutes  was  as  follows:    "The  city  council  or 
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board  of  trustees  shall  have  no  power  to  grant  the  use 
of,  or  the  right  to  lay  down  any  railroad  tracks  in,  any 
street  of  the  city  to  any  steam  or  horse  railroad  com- 
pany except  upon  a  petition  of  the  owners  of  the  land 
representing  more  than  one-half  of  the  frontage  of  the 
street,  or  so  much  thereof  as  is  sought  to  be  used  for  rail- 
road purposes.*'  No  right  existed  in  the  city  council  to 
grant  the  use  of  the  street  for  the  purpose  of  laying  down 
railroad  tracks  by  this  railroad  company  except  upon  the 
presentation  of  a  petition  as  provided  for  by  the  fore- 
going paragraph.  It  was  held  in  Byime  v.  Chicago  General 
Bailway  Go,  169  111.  75  (on  p.  85) :  "Where,  as  here,  the  con- 
stitution and  general  statutes  of  the  State  make  the  con- 
sent of  the  municipal  authorities  a  condition  precedent 
to  the  exercise  of  the  right  to  construct  and  operate  a 
railroad  in  the  streets  of  the  city,  such  authorities  nec- 
essarily had  the  power  to  prescribe  the  conditions  upon 
which  they  will  grant  their  consent.  They  may  impose 
any  conditions  not  illegal  and  not  forbidden  by  statute." 

Inasmuch  as  the  city  council  can  only  act  on  the  peti- 
tion of  the  owners  of  land  fronting  on  the  street,  it  can 
not  create  conditions  to  the  prejudice  of  such  land  owners 
to  a  broader  extent  than  authorized  by  the  petition  itself, 
and  as  the  basis  of  the  action  by  the  city  council  is  the 
petition  of  the  property  owners  fronting  on  the  street, 
such  property  owners  may,  with  reference  to  the  time  the 
street  is  to  be  used,  impose  such  terms  by  their  petition 
as  in  their  judgment  will  best  subserve  their  and  the 
public  interests,  and  may  limit  the  time  that  the  right 
granted  shall  continue,  and  such  limitation  will  be  bind- 
ing on  the  city  council. 

In  McCartney  v.  Chicago  and  Evanston  Railroad  Co,  112 
111.  611,  where  an  act  of  the  legislature  of  1865  confirmed 
an  ordinance  of  the  city  of  Chicago  granting  to  a  railway 
company  chartered  by  special  act  the  right  to  lay  a  track 
on  and  over  certain  streets  of  the  city  for  passenger  cars 
only,  and  the  city  subsequently  became  incorporated  un- 
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der  the  general  act  containing  the  provision  of  section  90 
as  hereinbefore  cited,  and  the  railroad  company  subse- 
quently desired  consent  to  use  the  tracks  for  street  cars 
also,  and  urged  that  the  consent  required  by  the  city 
council  is  only  as  to  the  laying  down  of  tracks  and  not 
as  to  the  use  of  tracks  which  had  been  constructed,  and 
that  in  case  of  a  railroad  track  once  rightfully  laid  there 
is  no  restriction  upon  the  city  as  to  the  granting  any  use 
of  it,  with  reference  to  that  proposition  the  court  held 
(p.  638):  "This  we  regard  a  too  strict  interpretation  of  the 
provision  in  question.  Where  a  railroad  company  lays 
its  tracks  in  a  street,  having  but  the  right  to  construct 
and  maintain  a  track  for  passenger  cars  only,  we  think 
that  under  this  provision  of  the  statute  the  city  has  no 
power  afterwards  to  grant  the  use  of  the  track  for  the 
operation  of  freight  cars  upon  it,  except  upon  petition  of 
property  owners  upon  the  street,  as  named  in  the  statute. 
The  granting  of  the  use  of  freight  cars  upon  a  track  which 
was  one  for  passenger  cars  only,  would,  we  consider, 
within  the  intendment  of  this  statute  provision,  be  tanta- 
mount to  granting  the  right  to  lay  down  a  track  for  freight 
cars,  and  so  come  within  the  provision.  But  if  the  grant 
of  this  use  for  freight  cars  be  unauthorized,  it  is  objected 
that  the  complainants  in  this  case  have  no  right  to  any 
relief  as  to  the  use  of  freight  cars  in  Hawthorne  avenue; 
that  the  city  has  the  exclusive  control  of  the  streets  and 
represents  the  public  in  all  matters  concerning  them,  and 
that  no  complaint  can  be  made  other  than  by  the  city,  or 
by  the  abutting  property  owners  whose  consent  should 
have  been  obtained.  "Where  this  required  consent  has 
not  been  obtained  the  city  is  absolutely  without  power  to 
grant  the  license,  and  the  exercise  of  it  would  be  wholly 
without  warrant,  and  unlawful." 

In  People  ex  rel.  v.  Chicago  West  Division  Railway  Co,  118 
111.  113,  where  certain  conditions  were  sought  to  be  in- 
serted in  the  petition  of  property  owners,  this  court  said 
(p.  120):  "It  is  true  that  the  property  owners  might  have 
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inserted  such  conditions  in  their  assent  as  they  thought 
proper,  and  the  common  council  might  have  been  power- 
less to  grant  the  railway  company  permission  to  occupy 
the  streets  except  upon  the  conditions  specified  by  the 
property  owners  in  their  consent."  To  the  same  effect 
are  Chicago,  Danville  and  Vincennes  Railroad  Co.  v.  City  of 
Chicago^  121  111.  176,  and  Hunt  v.  Chicago  Horse  and  Dummy 
Raihvay  Co.- 121  id.  638. 

The  right  granted  by  a  city  council  to  a  railroad  com- 
pany to  lay  its  tracks  in  a  street  and  operate  its  cars 
thereon  is  not  a  franchise  but  a  property  right  merely 
contractual,  and  subject  to  the  same  conditions,  restric- 
tions and  limitations  as  any  other  property  owned  by 
other  persons.  {City  of  Belleville  v.  Citizens^  Horse  Railway 
Co.  152  111.  171;  Byrne  v.  Chicago  Railway  Co.  supra.)  And 
such  contract  rights,  so  far  as  they  affect  the  public,  are 
to  be  strictly  construed  in  favor  of  the  public.  The  city 
council  having  no  power  to  permit  the  use  of  its  streets 
by  a  railroad' corporation  without  the  necessary  petition, 
as  required  by  paragraph  90  heretofore  cited,  and  a  right 
to  a  limitation  existing  with  reference  to  the  property 
owners,  by  incorporating  in  their  petition  a  limitation  of 
the  extent  to  which  the  city  council  should  go  in  con- 
ferring such  power  on  the  railroad  corporation,  and  the 
power  conferred  by  the  city  council  being  a  mere  con- 
tractual right,  to  be  strictly  construed  so  far  as  it  affects 
the  public,  it  must  necessarily  be  construed  as  not  going 
beyond  the  limits  fixed  by  the  petition  of  the  abutting 
property  owners.  The  petition  in  this  case  asked  that 
the  right  be  granted  to  use  the  street  for  a  period  of 
twenty  years,  and  when  the  city  council  made  its  grant 
by  ordinance,  which  was  accepted  by  the  railroad  com- 
pany, the  council  was  powerless  to  make  the  grant  for 
a  longer  period  than  twenty  years,  and  on  no  principle 
of  construction  can  it  be  held  that  the  railroad  company, 
by  reason  of  any  expenditure  of  money  thereon  or  by  pro- 
curing leases  of  additional  property,  could  place  itself  in 
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a  position  to  assert  a  claim  that  abutting"  property  own- 
ers were  es'topped  from  asserting"  their  rights  in  strict 
accordance  with  the  petition  which  originally  conferred 
the  power  on  the  city  council,  and  under  which,  only, 
the  railroad  corporation  took  its  rights.  The  railroad 
corporation  was  bound  to  know  the  law— that  the  power 
of  the  city  council  was  dependent  on  the  presentation  of 
the  petition;  and  the  petition  itself  limiting  the  time  for 
which  the  street  should  be  granted  to  the.  railroad  com- 
pany, the  latter  is  presumed  to  have  had  full  notice  of 
all  that  the  petition  contained. 

It  follows,  therefore,  that  the  circuit  court  erred  in 
refusing  to  hold  propositions  asked  by  the  plaintiff  and 
in  holding  propositions  asked  by  the  defendant.  The 
plaintiff  was  entitled  to  recover  on  the  facts  appearing 
on  this  record. 

The  judgment  of  the  circuit  court  is  reversed  and  the 
cause  is  remanded.  Bevej-sed  and  remanded. 


ifto    •^ftq  '^^^  People,  for  use  of  John  A.  Sterling,  Admr. 
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ill    .5^3  Preston  Huffman  et  aL 


Opinion  fiXed  October  16, 1899—Behearing  denied  December  IS,  1899, 

1.  Executors  and  administrators— KaWZ%  of  sureties  cannot  be 
extended  by  implication.  Sureties  who  execute  the  statutory  bond 
of  an  executor  or  administrator  do  so  with  reference  to  existing 
laws  fixings  their  liabilities  and  prescribing  the  duties  to  be  per- 
formed by  executors,  and  their  contract  is  to  be  construed  strictly, 
and  cannot  be  extended  beyond  its  terms  by  implication. 

2.  Same— f#ect  ofstatvtory  mention  of  matter  requiring  special  bond  by 
executor.  Special  mention,  by  statute,  of  one  matter  to  be  covered 
by  a  particular  bond  to  be  given  by  an  executor,  indicates  that  it 
was  "not  intended  to  be  covered  by  a  g"eneral  provision  in  another 
bond  which  would  otherwise  be  applicable. 

3.  Saub— section  7  of  Administration  act  of  1881  construed.  The  pro- 
vision of  section  7  of  the  Administration  act,  as  amended  in  1881, 
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(Law8  of  1881,  p.  1,)  that  an  executor's  bond  shall  be  in  double  the 
value  of  the  personal  estate  and  that  a  further  bond  be  g'iven  in 
case  of  the  sale  of  land  either  under  the  will  or  order  of  court,  pre- 
cludes liability  of  sureties  on  the  executor's  bond  for  his  failure  to 
faithfully  perform  his  duties  upon  a  sale  of  real  estate. 

4.  Same — an  executor  aelling  real  estate  for  re-investment  acts  as  trusts 
and  not  as  executor.  A  testamentary  power  to  sell  real  estate,  con- 
ferred upon  an  executor  for  the  sole  purpose  of  re-investment, 
is  not  the  discharg-e  of  a  duty  as  executor  for  which  his  general 
bondsmen  are  liable,  but  the  discharge  of  a  duty  as  trustee. 

5.  Same — when  sureties  on  general  bond  are  not  liable  for  adminiS' 
tration  of  proceeds  of  real  estate.  Real  estate  changed  into  money  by 
virtue  of  a  power  in  the  will  is  not  personal  property,  for  the  faith- 
ful administration  of  which  the  sureties  on  the  executor's  general 
bond  are  responsible. 

6.  Same — executor's  report  not  concltunve  on  sureties  if  not  approved  by 
court.  The  report  of  an  executor  showing  a  certain  balance  in  his 
hands  as  of  the  date  of  the  report  is  not  conclusive  on  his'sureties 
in  an  action  to  enforce  their  liability  on  the  bond,  when  the  report 
was  not  approved  by  an  adjudication  of  the  court. 

7.  Same — execvior  must  give  separate  bond  on  selling  real  estate  though 
land  lies  outside  the  State.  The  bond  required  to  be  given  by  section  7 
of  the  Administration  act,  as  amended  in  1881,  to  secure  the  pro- 
ceeds of  land  sold  by  an  executor  under  the  terms  of  the  will  or  by 
decree  of  court,  must  be  given  as  a  separate  bond  to  secure  such 
fund,  whether  the  land  lies  within  or  without  the  State. 

8.  Same — general  bondsmen  are  not  liable  for  octe  of  executor  requiring 
a  special  bond.  The  general  bondsmen  of  an  executor  or  adminis- 
trator are  not  liable  for  his  acts  in  discharge  of  an  official  duty 
of  a  special  nature,  for  the  faithful  performance  of  which  he  is 
required  by  law  to  give  a  special  bond. 

9.  Appeals  and  errors — when  Supreme  Court  may  examine  stipu-- 
lotion  of  fads  on  appeal  from  the  Appellate  Court.  The  judgment  of 
the  Appellate  Court  containing  no  finding  of  facts  is  not  conclu- 
sive upon  the  Supreme  Court,  where  the  former  remands  a  cause 
with  specific  directions  upon  a  record  containing  stipulated  facts 
merely,  but  the  Supreme  Court  will  examine  the  stipulation  to  see 
whether  the  judgment  is  warranted  by  the  law. 

Cartwriqht,  C.  J.,  and  Wilkin  and  Bogqs,  JJ.,  dissenting. 
Huffman  v.  People^  for  iwc,  etc.  78  111.  App.  345,  reversed. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District; — heard  in  that  court  on  writ  of  error  to  the 
Circuit  Court  of  McLean  county;  the  Hon.  John  H.  Mof- 
FETT,  Judge,  presiding. 
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This  action  was  brought  against  the  defendants,  as 
sureties  upon  the  bond  of  Joseph  Wilson,  executor  of  the 
last  will  and  testament  of  Isaac  Wilson.  The  bond  is  in 
strict  accordance  with  the  form  prescribed  in  section  7 
of  chapter  3  of  "An  act  in  regard  to  the  administration  of 
estates,"  approved  April  1, 1872,  in  force  July,  1872.  The 
bond  was  in  the  penal  sum  of  $8000,  the  estimated  amount 
of  double  the  value  of  the  personal  property.  The  ex- 
ecutor and  one  of  his  three  co-sureties  are  dead,  and  a  suit 
is  brought  by  plaintiff  in  error,  who  was  appointed  ad- 
ministrator cum  testamento  annexo,  against  the  surviving 
sureties  to  recover  for  an  alleged  breach  of  that  bond. 

Joseph  Wilson  was  appointed  executor  of  the  follow- 
ing will  of  Isaac  Wilson,  deceased: 

''First — I  request  and  direct  that  my  executor  shall 
sell  the  land  owned  by  me  and  described  as  follows:  The 
north  one-half  of  section  34,  town  No.  100,  north,  range 
44,  west  of  the  fifth  principal  meridian,  in  Lyon  county, 
Iowa,  and  invest  the  proceeds  in  land  in  McLean  county, 
Illinois,  to  the  best  of  his  judgment,  for  the  benefit  and 
use  of  my  wife,  Louisa  Wilson,  during  her  life  and  so 
long  as  she  shall  remain  a  widow,  and  after  her  decease 
or  re-marriage  the  same  to  be  equally  divided  between 
the  surviving  heirs  of  my  body. 

''Second — I  request  and  direct  that  my  executor  shall 
collect  all  notes  and  accounts  due  or  owing  to  me,  of 
whatever  kind  or  nature,  and  the  amount  so  collected,  to- 
gether with  the  money  I  may  leave  at  my  death,  amount- 
ing to  the  sum  of  $4000,  and  invest  the  said  moneys  in 
lands  in  McLean  county,  Illinois,  as  his  -best  judgment 
may  direct,  for  the  use  and  benefit  of  my  wife  during  her 
life  and  so  long  as  she  shall  remain  a  widow,  and  after 
her  death  or  re-marriage  the  same  is  to  be  equally  di- 
vided between  the  heirs  of  my  body. 

"Third — I  give  and  bequeath  all  the  rest,  residue  and 
remainder  of  my  personal  property,  of  what  nature  or 
kind  soever,  to  my  said  wife,  Louisa  Wilson. 
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"FourtJi — I  hereby  appoint  Joseph  Wilson  the  sole  ex- 
ecutor of  this  will,  revoking  all  former  wills  by  me  made. 

"In  testimony  whereof  I  have  hereunto  set  my  hand 
and  seal  this  19th  day  of  May,  A.  D.  1887." 

Said  will  was  probated  September  28, 1887,  and  Joseph 
Wilson  qualified  as  executor  of  the  same,  gave  the  bond 
sued  on  October  4,  1887,  took  the  oath  required  by  stat- 
ute, entered  upon  the  duties  of  his  oflBce,  and  continued 
to  act  until  the  time  of  his  death,  for  more  than  seven 
years.  During  that  time  he  filed  three  reports  of  his  acts 
and  doings  as  such  executor,  the  last  one  dated  January 

12,  1894,  and  by  this  report  shows  tliat  there  was  in  his 
hands  at  that  time,  as  such  executor,  $3938.68.  On  March 

13,  1889,  more  than  seventeen  months  after  his  appoint- 
ment, Wilson  filed  his  inventory  showing  property  esti- 
mated at  $8627.61,  but  on  which  he  realized  something 
less  than  $8000,  which,  together  with  rents  and  interest 
reported,  amounted  to  $9000.85.  In  his  report  he  item- 
ized the  receipts,  but  reported  all  moneys,  whether  the 
proceeds  of  personalty  or  realty,  as  a  single  fund  in  his 
bands  as  executor,  and  paid  out  of  this  fund,  regardless 
of  whence  it  came,  all  items  of  expenditures,  leaving  in 
his  hands  as  such  executor  at  the  date  of  and  as  per  his 
last  report,  January  12, 1894,  the  sum  of  $3938.68  aforesaid. 

The  plaintiff  seeks  to  recover  $3938.68  balance,  with 
interest  thereon,  proceeds  of  real  estate  sold  October  30, 
1890,  by  the  executor  under  the  foregoing  provisions  of 
the  will.  This  balance  was  the  entire  amount  after  allow- 
ing the  executor  all  credits  claimed  in  each  report,  in- 
cluding $1498.04  expended  in  the  purchase  of  real  estate 
in  Colfax,  Illinois.  It  does  not  appear  that  the  expendi- 
ture was  questioned  in  any  manner  in  either  the  county, 
circuit  or  Appellate  Court. 

The  case  was  tried  below  on  a  stipulated  statement 
of  facts,  with  all  proper  counts,  pleas  and  replications 
considered  filed.  That  stipulation  contains  the  record 
and  reports  in  full  of  the  probate  court.     A  summary  of 
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such  facts  shows:  (1)  the  debts  are  paid;  (2)  widow's 
award  also  paid;  (3)  the  $300  worth  of  household  g^oods 
delivered  under  the  third  clause  of  the  will;  (4)  that  the 
personal  property,  including  household  goods,  amounted 
to  about  $3692.28,  the  Iowa  land  sold  for  $4480,  and  the 
rentals  therefrom  collected  of  $180.82;  (5)  that  the  debts 
paid,  the  widow's  award,  $300  worth  of  personal  prop- 
erty, and  the  sum  invested  in  real  estate  at  Colfax,  in 
McLean  county,  amounted  to  about  $4509.34;  (6)  that  the 
executor  was  appointed  and  qualified  October  25,  1887, 
and  died  on  September  17,  1894,  and  his  report  shows 
that  he  did  not  re-invest  the  proceeds  of  the  Iowa  land, 
and  that  he  paid  out  $817.08  more  than  all  the  personal 
property  left  by  the  testator;  (7)  that  in  the  executor's 
last  report  he  treats  the  real  estate  proceeds  as  a  trust 
fund;  (8)  that  the  total  received  by  the  executor  from  all 
sources  was  $9000.85,  of  which  $672  was  interest  upon 
$4480,  the  price  realized  from  sale  of  Iowa  lands,  with 
which  the  executor  was  required  by  the  county  court  to 
charge  himself  in  his  last  report;  (9)  that  the  only  in- 
vestment in  real  estate  made  by  the  executor  was  the 
purchase  of  a  home  for  the  testator's  widow  and  children 
in  Colfax,  McLean  county,  Illinois,  which  investment  was 
made  long  prior  to  the  sale  of  the  Iowa  real  estate,  in  the 
purchase  and  improvement  of  which  he  paid  $1198.04  be- 
fore anything  was  realized  from  the  Iowa  land,  the  re- 
maining $300  purchase  money  of  Colfax  property  being 
paid  by  the  executor  March  5,  1891. 

The  proceeds  of  the  Iowa  real  estate  ($4480)  were  not 
received,  as  shown  by  the  executor's  reports,  until  Octo- 
ber 30,  1890.  Before  that  time  the  executor  had  paid  out 
$3730.25.  The  executor  paid  out  for  real  estate  at  Colfax, 
in  McLean  county,  $1498.04,  of  which  all  but  $300  was 
paid  before  October  30,  1890,  when  the  proceeds  of  the 
Iowa  real  estate  were  received. 

No  duty  of  the  executor  with  reference  to  the  payment 
of  debts,  legacies,  widow's  award,  or  to  the  administra- 
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tion  of  the  personal  property  of  said  estate,  was  left  un- 
performed. The  controversy  arises  over  the  construction 
of  the  law  as  to  the  effect  of  this  bond — as  to  whether 
the  surviving-  sureties  thereon  are  to  be  held  liable  for 
the  proceeds  of  the  real  estate  situated  in  the  State  of 
Iowa.  The  plaintiff  in  error  contends  that  the  bond  given 
under  tlie  provisions  of  section  7  of  the  act  above  cited 
makes  the  sureties  thereon  liable  for  the  'proceeds  of  the 
real  estate  so  directed  to  be  sold  and  to  be  re-invested  in 
real  estate  in  McLean  county.  The  defendants  contend 
that  the  bond  does  not  cover  such  real  estate  directed  to 
be  so  sold  and  re-invested. 

On  the  hearing"  defendants'  counsel  submitted  five 
propositions  to  be  held  by  the  court  as  the  law  of  the 
case.  These  were  to  the  effect  that  the  bond  sued  on  was 
given  to  secure  the  proper  administration  of  the  personal 
estate  of  the  testator,  and  did  not  secure  the  proceeds  of 
the  sale  of  real  estate  authorized  to  be  sold  by  the  terms 
of  the  will.  All  of  these  propositions  were  refused  by  the 
court,  to  which  refusal  defendants  excepted,  and  there- 
upon the  court  of  its  own  motion  prepared  and  held  seven 
propositions  as  the  law  in  the  case,  to  the  effect  that  un- 
der the  bond  in  this  case  the  defendants,  as  sureties,  were 
liable  not  only  for  any  misapplication  or  misappropria- 
tion of  funds  arising  from  the  maladministration  of  the 
personal  estate  of  the  intestate,  but  also  for  any  funds 
that  came  into  the  hands  of  their  principal  as  such  execu- 
tor, and  by  him  misappropriated;  that  the  law  of  Iowa, 
as  to  the  real  estate  in  Iowa  in  regard  to  which  the  prin- 
cipal in  the  bond  in  suit  was  authorized  to  act  under  the 
will,  must  be  held  to  apply,  and  that  the  law  of  the  State 
of  Illinois,  in  regard  to  giving  further  and  additional 
bond  in  case  of  sale  of  real  estate,  did  not  apply;  that 
where  an  executor,  by  virtue  of  the  power  vested  in  him 
by  the  will,  is  charged  with  duties  that  might  more  prop- 
erly belong  to  a  trustee,  yet  when  he  qualifies  as  execu- 
tor and  attempts  to  carry  out  the  trusts  created  by  a 
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will  he  will  be  held  to  do  so  in  his  capacity  as  executor 
until  he  renounces  as  executor  and  qualifies  as  trustee, 
and  for  any  waste  or  embezzlement  before  qualifying*  as 
such  trustee  the  sureties  on  his  executor's  bond  will  be 
liable.  To  each  proposition  so  held  the  defendants  then 
and  there  excepted. 

The  trial  court  entered  judgment  for  plaintiff  in  error 
in  debt  for  $8000,  to  be  satisfied  by  the  payment  of  dam- 
ages assessed  at  $4230.83.  On  a  writ  of  error  sued  out 
from  the  Appellate  Court  a  judgment  was  entered  revers- 
ing and  remanding  the  judgment  of  the  circuit  court  of 
McLean  county,  with  instructions  to  the  latter  court  to 
find  for  the  plaintiff  in  error  in  debt  for  .$8000,  to  be 
satisfied  by  the  payment  of  damages  assessed  at  $724.13, 
with  lawful  interest  thereon  from  January  24, 1894,  to  the 
date  of  finding.  A  writ  of  error  was  sued  out  from  this 
court  to  the  Appellate  Court  on  that  record,  and  the 
plaintiff  in  error  assigned  as  error  that  the  Appellate 
Court  erred  in  holding  the  executor's  bond  did  not  cover 
the  proceeds  of  the  Iowa  land  and  in  reducing  the  amount 
of  damages.  The  defendants  in  error  assigned  as  cross- 
errors  that  the  Appellate  Court  erred  in  finding  any  sum 
of  money  due  on  said  bond. 

Welty  &  Sterling,  for  plaintiff  in  error: 
An  administrator  de  bonis  non  may  have  and  maintain 
all  necessary  and  proper  actions  against  the  securities 
on  the  bond  of  his  predecessor  for  any  and  all  of  the 
estate  which  may  have  come  to  the  hands  of  such  prede- 
cessor and  is  withheld,  or  may  have  been  wasted,  em- 
bezzled or  misapplied  and  no  satisfaction  made  for  the 
same.  Hurd's  Stat.  1887,  chap.  3,  sec.  37;  Nevitt  v.  Wood- 
bum,  160  111.  203. 

The  statute,  prior  to  1881,  provides  that  the  executor 
shall  enter  into  bond  in  double  the  value  of  the  estate. 
The  present  statute  provides  that  the  executor  shall  en- 
ter into  bond  in  double  the  value  of  the  personal  estate, 
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and  where  real  estate  is  sold  to  pay  debts  or  by  the  terms 
of  the  will,  he  shall  give  a  further  and  additional  bond 
in  double  the  value  of  the  real  estate,  in  the  same  form 
is  the  first  bond.  This  is  the  only  change  made.  It  only 
affects  the  amount  of  the  bond  to  be  given— not  the  terms 
or  conditions. 

The  sureties  on  the  original  bond  are  liable  for  the 
waste,  mismanagement,  etc.,  of  the. estate  by  the  execu- 
tor, whether  it  be  proceeds  of  personal  or  real  estate,  to 
the  amount  of  the  bond.    Evans  v.  Gerkiriy  105  Cal.  311. 

Sureties  are  bound  by  the  report  of  the  executor,  and 
are  estopped  from  denying  that  he  had  a  balance  in  his 
hands,  as  such  executor,  according  to  and  at  the  date  of 
his  report.  Doll  v.  People^  145  111.  253;  48  111.  App.  418;  Chi- 
cago v.  OagCy  95  111.  593;  Gawley  v.  People,  id.  249;  Morley 
V.  Metamora,  78  id.  394;  Wadsworth  v.  Connell,  104  id.  369; 
Longan  v.  Taylor,  130  id.  412. 

Sample  &  Morrissey,  for  defendants  in  error: 

The  bond  signed  by  the  defendants  secured  only  per- 
sonal property,  and  was  given  in  double  the  value  of  such 
property.     Starr  &  Cur.  Stat.  chap.  3,  sec.  7,  p.  195. 

The  bond,  being  only  in  double  the  amount  of  the  per- 
sonalty, shows  it  was  not  intended  to  cover  real  estate. 
J€me8  V.  Hobson,  2  Rand.  497. 

The  laws  in  force  at  the  time  of  the  making  of  the 
contracts  form  a  portion  of  their  essence,  and  they  must 
be  considered  as  entered  into  with  reference  to  such  laws, 
and  be  so  construed.    Reynolds  v.  Hall,  1  Scam.  36. 

The  statute  mandatorily  provides  when  an  executor 
is  required  by  will  to  sell  real  estate  the  court  shall  re- 
quire him  to  give  a  further  and  additional  bond  in  double 
the  value  of  such  real  estate,  the  same  as  when  real  es- 
tate is  required  to  be  sold  to  pay  debts.  Starr  &  Cur. 
Stat.  chap.  3,  sees.  7,  23. 

The  liability  for  sale  of  real  estate  rests  on  such  addi- 
tional bond,  where  sale  was  not  made  to  pay  debts  or 
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legacies.  Madison  County  v.  Johnston,  51  Iowa,  152;  Bruce 
V.  Bruce,  65  id.  106;  RoUnson  v.  Millard,  133  Mass.  236, 

Such  additional  bond  is  not  subsidiary,  but  is  inde- 
pendent of  the  bond  given  to  secure  the  personal  estate. 
Robinson  v.  Millard,  133  Mass.  236;  Bruce  v.  Bruce,  65  Iowa, 
106;  Morris  Y.Cooper,  35  Kan.  156;  Wainvick  v.  State,  5  Ind. 
350;  Henderson  v.  Cooper,  4  Nev.  429;  White  v.  Ditson,  140 
Mass.  351. 

The  requirement  of  such  additional  bond  shows  the 
sureties  on  the  personal  property  bond  did  not  contem- 
plate, and  did  not  agree  to  be  liable  for,  proceeds  of  real 
estate.  Madison  County  v.  Johnston,  51  Iowa,  152;  Bruce  v. 
Bruce,  65  id.  106. 

The  fact  that  the  additional  bond  was  not  given  does 
not  affect  the  question,  or  create  a  liability  where  such 
liability  would  not  have  existed  on  the  first  bond  if  such 
second  bond  had  been  given.  Bi^ce  v.  Bruce,  65  Iowa,  106. 

Where  a  separate  bond  is  required  to  be  given  by  a 
guardian  on  the  sale  of  a  ward's  real  estate,  it  has  often 
been  held  that  the  sureties  on  the  general  bond  are  not 
liable  for  the  proceeds  of  sale  of  such  real  estate.  See 
Iowa  cases  above  cited;  Henderson  v.  Cooper,  4  Nev.  429; 
Warwick  v.  State,  5  Ind.  350;  Morris  v.  Cooper,  35  Kan.  156. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

Where  one  is  appointed  to  an  office,  such  as  executor, 
administrator  or  guardian,  as  to  which  certain  duties  are 
prescribed  by  statute  and  for  the  performance  of  which 
he  is  required  to  give  a  bond  with  security,  it  is  a  general 
rule  that  when  that  officer  is  further  required  to  discharge 
official  duties  which  are  special  in  their  nature  and  for 
the  faithful  performance  of  which  he  is  required  to  give 
a  special  bond,  in  the  absence  of  any.  declaration  in  or 
provision  of  a  statute  that  the  general  bondsmen  shall 
be  liable  for  the  faithful  discharge  of  the  special  duty  no 
liability  can  be  held  to  attach  for  which  they  would  be 
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liable  on  their  general  bond.  {Board  of  Supervisors  of  Mil- 
waukee County  V.  Ehlers,  45  Wis.  281;  Crujnpler  v.  Governor^ 
1  Dev.  52;  Governor  Y.Barr^  id.  65;  Governor  v.  Matlock,  id. 
214;  Waters  v.  State,  1  Gill,  302;  Commonwealth  v.  Toms,  45 
Pa.  St.  408;  State  v.  Corey,  16  Ohio  St.  17;  People  v.  Mocm, 
3  Scam.  123;  State-  Y.Johnson,  55  Mo.  80;  United  States  v. 
Cheeseman,  3  Sawyer,  424;  /S'^o^e  v.  Young,  23  Minn.  551; 
Henderson  v.  Coover,  4  Nev.  429;  Lymxin  v.  Conkey,  1  Mete. 
317;  Williams  v.  Morton,  38  Me.  52.)  Under  that  principle, 
where  a  bond  is  given  by  a  guardian  on  assuming  the  du- 
ties of  his  trust,  which  was  designed  to  secure  the  faith- 
ful appropriation  and  investment  of  the  personal  estate 
of  the  ward,  including  the  rents  of  the  real  estate,  the 
sureties  on  such  general  bond  were  held  not  responsible 
for  the  misapplication  of  money  received  on  the  sale  of 
real  estate,  where  the  statutes  required  that  another  bond 
should  be  given  as  security  for  the  safe  keeping  of  the 
purchase  money  received  on  the  sale  of  the  real  estate, 
^and  where  such  real  estate  was  sold  without  such  bond 
having  been  given.  Wartvick  v.  State,  5  Ind.  350;  Williams 
V.  Morton,  supra. 

In  Morris  v.  Cooper,  35  Kan.  156,  it  was  held  with  ref- 
erence to  the  liability  on  the  general  bond  of  a  guardian, 
that  he  (the  guardian)  "simply  takes  charge  of  the  per- 
sonal property  and  the  rents  and  profits  of  the  real  estate; 
and  this  is  all  that  the  bond  is  intended  to  cover.  If  it 
should  be  desired  that  the  guardian  should  sell  any  por- 
tion of  the  real  estate  for  his  ward  he  must  first  procure 
a  special  order  for  that  purpose;  and  he  must  then,  be- 
fore he  sells  any  of  the  real  estate,  execute  another  bond 
to  the  satisfaction  of  the  probate  court,  in  the  penal  sum 
of  at  least  double  the  value  of  such  real  estate;  and  the 
sureties  on  the  general  bond  given  at  the  time  of  the  ap- 
pointment of  the  guardian  will  have  a  right  to  suppose 
that  the  guardian  will  never  be  permitted  to  sell  any  of 
the  real  estate  before  he  executes  and  files  the  special 
bond  required  by  section  15." 


Digitized  by 


Google 


400  The  People  v.  Huffman.  [182  111. 

In  Williams  v.  Morton,  supra,  it  was  held:  "It  could  not 
have  been  designed  by  the  legislature  that  a  bond  given 
for  the  faithful  discharge  of  the  duties  of  guardian,  which 
by  his  letters  of  guardianship  he  is  bound  to  perform, 
should  be  the  security  for  the  observance  of  the  provi- 
sions of  a  sale  of  real  estate  and  the  proper  application 
of  the  proceeds,  when  the  sale  was  under  authority  of  a 
special  license  only,  and  a  special  bond  is  required  that 
the  duties  to  be  done  under  that  license  as  the  law  pre- 
scribes shall  be  faithfully  performed.  The  proceedings 
under  the  license,  as  required  by  the  statute,  are  not, 
strictly  speaking,  guardian  duties,  but,  as  matter  of  con- 
venience, the  change  of  the  real  estate  of  the  ward  into 
money  is  to  be  done  by  him  who  has  the  charge  of  the 
former,  and  who  is  to  see  that  the  latter  is  properly  se- 
cured upon  interest."  To  the  same  effect  is  Madison  County 
V.  Johnston,  51  Iowa,  152,  and  Bunce  v.  Bunce,  65  id.  106. 

The  additional  bond  that  is  required  where  a  sale  of 
real  estate  is  authorized  by  will  or  decree  of  court  is 
.  not  a  subsidiary  bond  or  one  additional  to  the  first,  but 
concerns  a  different  subject  matter  in  dealing  with  the 
estate  of  a  deceased  person,  and  the  two  bonds  may  well 
co-exist  as  securities  for  distinct  liabilities.  (Robinson  v. 
Millard,  13»Mass.  236;  White  v.  Ditson,  140  id.  351;  Bennett 
V.  Overing,  16  Gray,  267.)  Where  a  bond  is  given  for  a 
specific  object,  general  words  can  be  construed  only  with 
reference  to  that  specific  object.  (Grumpier  v.  OovemoVy 
supra,)  Where  the  condition  of  a  bond  has  appropriate 
words  to  secure  the  performance  of  a  certain  class  of 
duties  imposed  by  law  on  such  oflicer,  even  though  there 
be  general  terms  superadded  which  could  include  all 
his  official  duties,  it  would  not  extend  the  liability  of  a 
surety  to  other  duties  for  which,  by  law,  a  separate  bond 
is  directed  to  be  given  but  which  direction  has  not  been 
complied  with.     Governor  v.  Matlock,  supra. 

By  section  7  of  the  act  with  reference  to  the  adminis- 
tration of  estates  it  is  provided  that  all  executors,  unless 
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the  testator  shall  otherwise  direct,  shall,  before  entering 
upon  the  discharge  of  their  duties,  enter  into  a  bond,  with 
good  and  sufficient  securities,  in  a  sum  double  the  value 
of  the  personal  estate.  By  section  6  of  the  same  chapter 
the  form  of  the  oath  to  be  taken  by  the  executor  at  the 
time  letters  testamentary  are  granted  is  prescribed,  and 
by  that  oath  the  executor  swears  that  he  will  "well  and 
truly  execute  the  same  by  paying  first  the  debts  and  then 
the  legacies  mentioned  therein,  as  far  as  his  goods  and 
chattels  will  thereunto  extend."  By  this  legislation  it  is 
apparent  that  the  executor  is  to  administer  with  refer- 
ence to  the  personal  estate  only,  and  his  bond  being  in 
double  the  value  of  the  personal  property  only,  the  idea 
is  excluded  that  the  duties  of  the  executor  include  the 
sale  of  real  estate  under  the  bond  thus  required, — and 
this  was  expressly  held  in  Jones  v.  ffobson,  2  Rand.  483. 

The  law  providing  for  the  discharge  of  the  duties  of 
the  executor  with  reference  to  the  personal  estate  is  nec- 
essarily taken  notice  of  by  the  sureties  when  they  exe- 
cute the  bond,  and  the  bond  is  executed  in  connection 
with  the  provisions  of  the  statute,  and  the  liability  of  the 
sureties  is  made  with  reference  to  the  law  as  it  exists 
at  the  time  of  the  execution  of  the  instrument  and  with 
reference  to  the  duties  to  be  performed  by  the  executor 
as  prescribed  by  the  law  so  existing.  The  contract  of  a 
surety  is  to  be  construed  strictly,  both  in  law  and  equity, 
and  his  liability  is  not  to  be  extended,  by  implication, 
beyond  the  terms  of  his  contract.  To  the  extent  and  in 
the  manner  and  under  the  circumstances  pointed  out  in 
his  obligation  is  he  bound,  and  no  further. 

By  the  provisions  of  section  7  of  chapter  3,  as  amended 
by  the  act  of  May  30,  1881,  after  providing  for  the  form 
of  the  bond  of  the  executor,  as  herein  before  stated,  and 
requiring  it  to  be  in  double  the  value  of  the  personal  es- 
tate, it  is  then  provided  that  "where  it  becomes  necessary 
to  sell  the  real  estate  of  any  intestate  for  the  payment  of 
debts  against  his  estate,  under  the  provisions  of  this  act, 
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or  in  case  real  estate  is  to  be  sold  under  the  provisions 
of  a  will,  the  court  shall  require  the  executor  (or  admin- 
istrator) to  give  further  and  additional  bond,  with  good 
and  sufficient  security  to  be  approved  by  *the  court,  in  a 
sum  double  the  value  of  the  real  estate  of  the  decedent 
sought  to  be  sold,  and  payable  to  the  People  of  the  State 
of  Illinois,  for  the  use  of  the  parties  interested,  in  the 
form  above  prescribed." 

Under  this  one  section  of  the  act  the  general  enact- 
ment with  reference  to  the  form  of  the  bond  to  be  given 
by  the  executor  could,  in  its  most  comprehensive  sense, 
be  held  to  include  what  is  provided  for  with  reference 
to  the  prpvisiojis  as  to  the  particular  bond  to  be  given 
in  the  case  of  sale  of  real  estate  either  by  virtue  of  the 
terms  of  the  will  or  under  a  decree  of  court;  yet  it  is  a 
principle  of  construction  that  the  special  mention  of  one 
thing  to  be  covered  by  a  particular  bond  indicates  that 
it  was  not  intended  to  be  covered  by  a  general  provision 
which  would  otherwise  be  applicable.  As  stated  by  End- 
lich  on  the  Interpretation  of  Statutes  (sec.  899):  "Where 
there  is  in  the  same  statute  a  particular  enactment  and 
also  a  general  one,  which,  in  its  most  comprehensive 
sense,  would  include  what  is  embraced  in  the  former,  the 
particular  enactment  must  be  operative  and  the  general 
enactment  must  be  taken  to  affect  only  Such  cases  within 
its  general  language  as  are  not  within  the  provisions  of 
the  particular  enactment."  This  rule  is  cited  approvedly 
in  Chicago  and  Northwestern  Railway  Co,  v.  City  of  Chicago, 
148  111.  141.  The  entire  section  relates  to  the  same  sub- 
ject matter  and  has  in  view  but  one  object,  and  the  J)ro- 
vision  which  requires  that  two  bonds  are  to  be  taken  in 
the  case  of  a  sale  of  land,  either  under  authority  of  the 
will  or  an  order  of  coiu"t,  one  of  which  is  to  secure  the 
proceeds  of  the  sale  of  real  estate  and  the  other  to  secure 
proper  application  of  the  personal  estate,  precludes  the. 
idea  that  one  is  to  be  taken  in  strict  accordance  with 
the  statutory  form,  which  would  waive  the  necessity 
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of  the  other  and  render  liable  the  securities  on  the  first 
bond  for  any  failure  in  the  discharge  of  duties  of  a  differ- 
ent character  for  which  the  second  bond  is  expressly 
required  to  be  taken. 

It  was  held  by  this  court  in  Hall  v.  Irwin,  2  Gilm.  176, 
that  after  the  introduction  of  conveyance  by  will  execu- 
tors were  frequently  appointed  by  the  testator  to  effect 
the  conveyance,  but  were  not  necessarily  and  by  virtue 
of  their  office  the  agfents  for  such  purpose;  that,  so  far 
as  they  were  charged  with  the  alienation  of  lands,  they 
acted  by  virtue  of  the  power  given  in  the  will, — a  com- 
mon law  power,— or  as  donees  of  the  grant,  and  not  as 
executors.  The  rule  of  the  common  law  was,  that  exec- 
utors, as  such,  have  no  estate  in  or  power  over  the  real 
estate  of  their  testator;  that  their  power  to  sell  must  be 
derived  either  from  the  will  or  by  virtue  of  the  statute. 
No  statute  is  shown  to  exist  save  as  provided  for  by  the 
statute  on  administration,  and  the  power  of  the  executor 
under  that  statute  is  only  to  sell  when  it  becomes  neces- 
sary to  pay  debts  or  legacies,  and  it  is  not  an  executorial 
power  to  sell  for  investment.  Where  the  will  provides 
for  a  sale  by  the  executor  with  power  to  re-invest,  and 
for  the  sole  purpose  of  re-investment,  it  is  not  the  dis- 
charge of  a  duty  as  executor  but  the  discharge  of  a  duty 
as  trustee.  {Gammon  v.  Gammon,  153  111.  41;  White  v.  Dit^ 
son,  supra.)  In  this  latter  case  it  is  said:  "The  power 
to  sell  real  estate,  independently  of  that  which  may  be 
given  by  the  probate  court  for  the  payment  of  debts  and 
legacies,  is  a  trust  power  different  from  that  which  be- 
longs properly  to  the  executor  or  administrator."  That 
case  involved  a  suit  upon  an  executor's  bond,  which, 
among  other  conditions,  secured  "the  proceeds  of  all  his 
real  estate  that  may  be  sold  for  the  payment  of  debts  and 
legacies,  which  shall  come  to  the  possession  of  said  ex- 
ecutor." The  contention  there  was  that  the  bond  secured 
all  the  proceeds  of  the  real  estate  sold  by  the  executor. 
The  court  say  on  that  point:    "To  construe  it  (the  bond) 


Digitized  by 


Google 


404  The  People  v.  Huffman.  [182  HL 

as  binding  the  sureties  to  be  responsible  for  a  sale  of  real 
estate,  made  for  no  such  purpose  but  by  authority  of  a 
trust  power  given  in  the  will,  is  to  extend  their  obliga- 
tion much  too  far.  *  *  *  "VVe  understand  that  the 
argument  by  which  this  responsibility  is  deemed  to  exist 
is,  that,  the  real  estate  having  been  lawfully  turned  into 
money  under  the  power  of  the  will,  the  proceeds  became 
of  *the  goods,  chattels,  rights  and  credits'  of  the  estate, 
for  the  faithful  administration  of  which  the  sureties  were 
bound.  If  this  argument  were  tenable,  it  would  follow 
that,  when  real  estate  was  ordered  to  be  sold  to  a  greater 
amount  in  value  than  was  necessary  for  the  payment  of 
debts  and  legacies,  which  the  probate  court  is  authorized 
to  do  when  land  cannot  be  divided,  the  sureties  on  an 
administrator's  bond  in  the  form  here  used  would  be  re- 
sponsible for  the  surplus.  Yet  this  is  certainly  not  the 
case.  An  additional  bond  has  always,  in  such  case,  been 
taken  for  the  protection  of  this  surplus,  for  the  reason 
that  the  sureties  in  the  original  bond  have  been  held  not 
responsible  for  it,  until  the  recent  change  in  the  admin- 
istration bond. — Bennett  v.  Overing^  16  Gray,  267;  Robinson 
V.  Millard,  supra,'* 

There  has  been  on  this  subject,  it  must  be  conceded,  a 
conflict  of  authority  in  the  decisions  of  the  several  States, 
not  reconcilable  by  reason  of  the  differences  which  exist 
in  the  form  of  the  bonds  considered  in  the  several  cases. 
They  were  all  examined  with  great  care  in  Probate  Court 
V.  ffazzard,  13  R.  I.  3.  It  was  there  held  that  in  a  suit  on 
an  administrator's  bond,  conditioned  to  administer  all 
the  "goods,  chattels,  rights  and  credits"  of  the  deceased, 
the  sureties  were  not  liable  for  the  proceeds  of  real  estate 
sold  by  the  executor  under  a  power  in  the  will.  The 
words  "the  proceeds  of  real  estate  sold  for  the  payment 
of  debts  and  legacies,"  are  not  found  in  the  Rhode  Island 
bond,  but  how  strictly  these  have  been  limited  in  Massa- 
chusetts is  shown  by  the  cases  already  cited.  Even  if 
the  real  estate  has  been  changed  into  money  by  virtue  of 


Digitized  by 


Google 


D«c.  '99.]  The  People  v.  Huffman.  405 

a  power  in  the  will,  it  is  not,  in  our  view,  that  personal 
property  for  the  administration  of  which  the  sureties 
became  responsible. 

Counsel  for  plaintiff  in  error  rely  on  Wadsworth  v.  Cbn- 
nell,  104  111.  369,  as  establishing  the  liability  of  the  sureties 
for  all  money  that  may  come  to  the  hands  of  the  executor, 
from  whatsoever  source  they  may  be  derived.  The  bond 
in  that  case  was  given  under  section  7  of  the  chapter  on 
administration,  as  revised  in  1872.  The  statute  at  that 
time  provided  that  all  executors  should  enter  into  bond, 
in  good  and  sufficient  security,  in  a  sum  in  double  the 
value  of  the  estate.  No  distinction  was  made  between 
the  personal  and  real  estate,  nor  did  that  statute  contain 
a  provision  that  a  bond  should  be  given  in  case  of  a  sale 
of  real  estate  under  a  will  providing  for  such  sale.  That 
statute,  however,  was  amended  in  1881  and  the  law  en- 
acted as  it  now  stands.  That  case  is  distinguishable 
from  the  one  at  bar,  and  what  is  said  with  reference  to 
the  liability  of  the  executor  in  that  case  has  no  relation 
to  the  question  here  presented.  Under  the  statute  as  it 
now  stands,  where  a  will  makes  the  same  person  execu- 
tor and  trustee,  the  executor's  bond  cannot  be  construed 
for  the  faithful  performance  of  the  duties  belonging  to 
the  trustee.  A  separate  bond  should  be  given  by  the  trus- 
tee. Hinds  V.  Hinds,  85  Ind.  312;  Woemer's  Law  of  Ad- 
ministration, sec.  260. 

Plaintiff  in  error  contends  that  the  sureties  on  the  ex- 
ecutor's bond  are  bound  by  his  report  as  such  executor, 
and  are  estopped  from  denying  that  he  had  a  balance  in 
his  hands,  as  such  executor,  according  and  at  the  date 
of  his  report.  The  reports  of  the  executor  and  the  facts 
agreed  upon  show  that  he  received  from  the  sale  of  real 
estate  and  the  rent  on  the  real  estate,  and  interest  on  the 
proceeds,  the  total  sum  of  J5399.82;  that  he  received  as 
the  proceeds  of  the  personal  property  $3601.03;  that  he 
paid  out  an  aggregate  of  J5858.99.  To  the  balance  he 
adds  the  .excess  paid  the  widow  over  her  award  and  in- 
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come  from  real  estate,  $796.83,  and  reports  a  balance  on 
hand  as  due  from  the  executor  $3938.69.  It  becomes  nec- 
essary to  determine  whether  the  amount  thus  reported  is 
conclusive  on  the  sureties  on  the  bond,  and  whether  that 
sum  is  the  measure  of  their  responsibility. 

The  record  in  this  case  shows  that  on  March  13, 1889, 
the  executor  filed  an  inventory  of  the  property  of  the 
value  of  $8627.61,  and  on  the  13th  of  March,  1889,  he  filed 
his  first  report,  showing^  items  of  receipts  agg'regating 
$2864.03,  and  that  he  had  paid  out  $2839.78.  On  Febru- 
ary 23,  1892,  he  filed  his  second  report,  showing,  with  the 
balance  on  hand  at  his  last  report,  receipts  to  the  amount 
of  $5489.07,  and  that  he  had  paid  out  since  the  filing  of 
the  last  report  the  sum  of  $1573.96.  On  January  24,  1894, 
he  filed  his  third  and  last  report,  showing  receipts,  with 
the  balance  on  hand  from  the  former  report,  $4587.11,  and 
credits  since  the  last  report  of  $1445.46.  The  two  last 
reports  included  proceeds  of  the  sale  of  the  land,  with 
the  interest  thereon.  It  is  not  shown  that  either  of  said 
reports  was  approved,  or  that  the  court  found  on  the 
report  that  the  amount  in  the  hands  of  the  executor  was 
as  stated  by  him. 

A  line  of  authorities  may  be  found  in  this  State  which 
hold  that  a  public  officer  who  by  the  statute  is  required 
to  keep  books  of  account  and  correctly  state  the  accounts 
therein,  is,  with  his  sureties,  chargeable  with  the  amount 
with  which  he  charges  himself  on  those  books,  and  that 
he  and  his  sureties  are  estopped  from  questioning  or  de- 
nying the  correctness  of  the  books  showing  the  amount 
received  or  on  hand.  That  line  of  cases  is  such  as  arise 
on  the  bond  of  the  county  treasurer  or  on  the  bond  of  a 
school  treasurer,  and  like  officers  whose  books  are  evi- 
dence against  the  officer  of  the  amount  received,  which 
is  not  to  be  conclusively  determined  by  any  adjudication 
or  finding  of  a  court  approving  the  same  or  adjudging 
that  such  officer  is  in  possession  of  such  sum.     Of  this 
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line  of  cases  we  cite  Cawley  v.  People,  95  111.  249;  Oity  of 
Chicago  v.  Qage,  id.  593;  Doll  v.  People,  145  id.  253. 

In  Robinson  v.  MUlard,  supra,  it  was  held:  "Even  if  the 
allowance  of  a  guardian's  account  conclusively  settles 
that  he  is  chargeable  with  the  whole  balance  apparently 
due,  it  is  not  conclusive  upon  the  question  which  class 
of  sureties  are  responsible  for  his  failure  to  do  with  the 
balance  what  is  duly  required  of  him.  This  must  depend 
upon  the  source  from  which  the  money  thus  charged 
against  him  was  derived.  The  fact,  therefore,  that  the 
executors  here  saw  fit  to  charge  themselves  in  their  gen- 
eral account  with  the  balance  remaining  after  the  pay- 
ment of  debts,  legacies  and  charges,  does  not  conclude 
the  sureties  under  the  general  bond.  Where  one  may 
rightfully  hold  a  sum  of  money  or  other  property  in  either 
of  two  capacities,  his  own  election  may  determine,  even 
as  against  sureties,  in  which  capacity  he  thus  holds  it; 
but  such  case  is  readily  distinguishable  from  the  pres-  , 
ent."  To  the  same  effect  is  Lyman  v.  Conkey,  1  Mete.  317, 
and  Mattoon  v.  Cowing,  13  Gray,  387.  In  Commonwealth  v. 
Oilson,  8  Watts,  214,  it  was  held  the  sureties  on  an  ordi- 
nary administration  bond  are  not  liable  for  the  proceeds 
of  the  estate  of  the  intestate,  though  charged  in  the  ac- 
count of  administration  by  the  executor  in  the  orphans' 
court.  In  Clay  v.  Hart,  7  Dana,  1,  it  was  held  the  sureties 
of  an  executor  cannot  be  made  liable  for  funds  which 
the  executor  received  as  agent  or  trustee  for  a  legatee, 
though  he  has  charged  himself  with  them  in  his  execu- 
torial accounts. 

Where  a  report  is  made  by  an  administrator  or  execu- 
tor, and  there  has  been  an  adjudication  by  the  court  ap- 
proving that  report  and  ordering  payment  from  the  funds 
in  the  hands  of  such  administrator,  that  judgment  is  evi- 
dence that  is  conclusive  on  such  administrator  or  execu- 
tor, as  also  upon  his  sureties,  by  the  express  provisions 
of  section  115  of  chapter  3  of  the  Revised  Statutes.  Upon 
failure,  to  pay  over  in  accordance  with  such  order  of  the 
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court  the  executor  or  administrator  is  gx^ilty  of  a  devas- 
tavit, and  suit  may  be  instituted  upon  the  bond  of  such 
officer.  Such  suit  is  on  the  bond  and  judgment  itself, 
and  such  judg'ment,  when  offered  in  evidence,  showing 
the  approval  by  the  court  and  order  to  pay  over,  is  like 
any  other  judgment  of  a  court  of  competent  jurisdiction, 
that  cannot  be  attacked  in  such  collateral  action  except 
for  fraud.  Ralston  v.  Wood,  15  111.  159;  Housh  v.  People,  66 
id.  178;  Fi^ank  v.  People,  147  id.  105. 

The  approval  of  the  report  of  the  executor  or  admin- 
istrator is  a  judicial  act  to  be  done  by  the  court,  and 
when  made  and  entered  is  binding  upon  all  parties  before 
the  court..  {Dickson  v.  Hitt,  98  111.  300.)  Until  a  court  ap- 
proves such  report  or  a  report  of  final  settlement,  the 
administration  remains  open  for  such  further  order  and 
proceeding  as  may  be  necessary  to  finally  settle  and  dis- 
tribute the  estate,  and  the  court  may  change  the  report 
and  add  to  or  deduct  from  the  liability  of  such  executor 
or  administrator,  as  shown  by  the  report;  but  until  its 
approval  by-  the  adjudication  of  the  court  having  juris- 
diction thereof,  the  mere  report  itself  is  not  conclusive 
upon  the  parties,  but  is  open  for  inquiry.  Frank  v.  People^ 
supra. 

Where  the  report  of  an  officer,  such  as  an  executor  or 
guardian,  is  presented  to  tlie  county  court  for  approval, 
all  questions  relating  to  the  clainl  within  the  jurisdic- 
tion of  the  court  and  necessarily  involved  in  the  inquiry 
before  the  court  must  be  regarded  as  finally  and  conclu- 
sively settled  by  the  adjudication  in  that  proceeding.  It 
is  well  settled,  however,  that  judgments  or  orders  of  that 
character  are  not  to  be  extended,  by  mere  intendment, 
to  matters  not  necessarily  involved  in  the  determination. 
(Jessup  V.  Jessup,  102  111.  480.)  In  the  adjustments  of  the 
accounts  of  guardians,  executors  and  administrators  the 
county  court  is  possessed  of  equitable  powers,  and  exer- 
cises, to  a  certain  extent,  equitable  jurisdiction.  (Bond 
V.  Lockwood,  33  111.  212;  In  re  Steele,  65  id.  322.)  Until  a  final 
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settlement,  if  it  appear  there  be  omissions  or  mistakes 
in  the  reports  theretofore  made,  that  court  may  correct 
such  mistakes,  as  may  also  be  done  by  any  court  to  which 
an  appeal  may  be  taken.  {Bruce  v,  Doolittle,  81  111..  103; 
Bennett  v.  Hanifln,  87  id.  31.)  The  report  of  the  executor 
thus  presented,  upon  which  there  has  been  no  adjudica- 
tion by  the  county  court,  cannot  be  held  conclusive  on 
the  sureties  in  this  case. 

It  is  insisted  by  the  plaintiff  in  error  that  the  lands 
directed  to  be  sold  by  the  provisions  of  the  will  were  sit- 
uated in  the  State  of  Iowa,  and  hence  the  provisions  of 
our  statute  do  not  apply  and  have  relation  only  to  lands 
in  the  State  of  Illinois.  This  would  incorporate  into  the 
statute,  which  requires  a  general  bond  of  the  executor,  a 
provision  which  would  create  a  liability  on  the  general 
bond  of  the  executor  in  the  case  of  a  sale  of  lands  lying 
outside  of  the  State,  not  authorized  by  its  terms,  and 
would  except  from  another  part  of  the  same  section  a 
requirement  with  reference  to  the  sale  of  lands  which 
requires  a  bond  to  be  given  as  a  separate  and  independ- 
ent bond  to  secure  the  proper  application  of  money  de- 
rived from  the  sale  of  lands.  Neither  the  exception  nor 
the  incorporation  of  a  liability  is  authorized  by  the  terms 
of  the  statute,  and  we  hold;  therefore,  that  the  bond  re- 
quired to  be  given  to  secure  the  proceeds  of  the  sale  of 
land  by  an  executor,  which  is  authorized  to  be  sold  bj'' 
the  terms  of  the  will  or  by  the  decree  of  court,  must  be 
given  as  a  separate  and  independent  bond  to  secure  such 
fund,  regardless  of  the  fact  whether  the  land  lies  within 
or  outside  of  the  State  of  Illinois. 

The  question  is  presented  by  the  briefs  of  counsel 
whether  a  sale  of  real  estate  under  the  provisions  of  a 
will  or  under  a  decree  of  court,  without  first  giving  a 
bond  as  provided  by  the  last  clause  of  section  7,  would 
be  null  and  void.  On  this  question  there  is  conflict  of 
authority,  but  under  the  facts  appearing  in  this  record 
it  is  not  necessary  to  determine  that  question. 
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It  appears  from  the  evidence  in  the  record  that  the 
sum  of  11498.04  was  expended  in  the  purchase  of  real 
estate  in  Colfax,  Illinois,  and  the  correctness  of  that 
expenditure  does  not  appear  to  have  been  questioned  in 
either  the  county,  circuit  or  Appellate  Court.  But  at  the 
time  of  its  expenditure  the  payment  for  that  real  estate 
was  largely  made  from  funds  in  the  hands  of  the  ex- 
ecutor as  proceeds  from  the  personal  estate.  There  is 
no  finding  in  the  judgment  of  the  Appellate  Court.  The 
facts  are  stipulated  and  there  is  no  dispute  as  to  the 
same.  The  question  presented  on  the  record  is  whether 
such  facts  constitute  a  defense.  By  this  stipulation  of 
facts  this  court  will  pass  upon  them,  and  determine  from 
them,  as  a  matter  of  law,  what  is  shown  thereby.  {Launtz 
V.  People,  113  111.  137;  Sweetsei-  v.  Matson,  153  id.  568.)  The 
Appellate  Court  having  remanded  the  cause  with  spe- 
cific directions  upon  a  record  containing  stipulated  facts 
merely,  its  finding  and  judgment  are  not  conclusive  on 
this  court,  and  this  court  will  examine  the  stipulation  to 
see  whether  there  was  a  proper  application  of  rules  of 
law  that  warranted  the  judgment.  ChiccLgo  and  Alton  Rail- 
road Co,  V.  Pennell,  110  111.  435;  Hogan  v.  City  of  Chicago^  168 
id.  551. 

Prom  the  entire  facts  in  the  record  we  hold  that  there 
was  no  liability  under  this  bond,  and  hence  the  court 
erred  in  refusing  the  propositions  asked  by  the  defend- 
ants in  error  and  in  holding  those  which  were  held  of  its 
own  motion. 

The  judgment  of  the  Appellate  Court  for  the  Third 
District  and  the  judgment  of  the  circuit  court  of  McLean 
county  are  esLch  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Cartwright,  C.  J.,  and  Wilkin  and  Boqgs,  JJ.,  dis- 
senting. 
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TONA  BONARDO  et  dl. 


V. 


The  People  of  the  State  of  Illinois. 
Opinion  fikd  October  19, 1899—Behearing  denied  December  IS,  1899. 

1.  Criminal  LAW-^u7?ia<  wiU  sfww  which  of  several  persons  inficUd 
wound.  The  evidence  shows  that  a  certain  one  of  several  persons 
who  made  an  attack  upon  the  deceased  inflicted  the  fatal  knife 
wound,  when  such  person  was  the  only  one  of  the  assailants  shown 
to  haVe  been  armed  with  a  knife  capable  of  making  the  wound. 

2.  SAME—what  evidence  jvMifies  verdict  of  manslaughter,  A  verdict 
of  manslaughter  is  justified  by  evidence  that  the  accused  partici- 
pated in  a  deadly  assault  upon  the  deceased,  and  while  striking 
the  latter  urged  the  others  to  "kill  him." 

3.  Samb— it  is  for  the  Jury  to  deduce  the  truth  from  osntradictory  tes- 
timony. In  a  murder  trial,  where  the  testimony  of  accused  contra- 
dicts that  of  other  witnesses,  it  is  for  the  jury  to  determine  where 
the  jtruth  lies. 

4.  Saue— when  question  of  malice  or  irresistible  passion  is  for  the  jury. 
It  is  for  the  jury  to  say  whether,  under  the  circumstances,  .a  homi- 
cide was  the  result  of  an  irresistible  and  violent  impulse  of  passion, 
or  whether  the  oonduct  of  the  accused  was  the  result  of  malice  and 
intent  to  commit  murder,  where  he  pursued  and  stabbed  the  de- 
ceased after  the  latter  struck  him  and  ran  away. 

5.  SAUE—what  is  not  such  provocation  as  reduces  homicide  from  mur- 
.  der  to  manslaughter.  The  mere  firing  of  a  pistol  in  the  neighborhood 

does  not  amount  to  that  considerable  provocation  which  the  law 
recognizes  as  necessary  to  reduce  the  consequent  killing  of  the 
party  by  the  accused  from  murder  to  manslaughter. 

6.  Same — when  Jwmicide  cannot  be  justified  on  ground  of  self-defense. 
One  who  pursues  and  mortally  stabs  with  a  knife  a  person  who 
struck  him  and  then  ran  away  cannot  justify  the  homicide  on  the 
ground  of  self-defense. 

7.  New  TRiALr— affidavit  that  verdict  was  arrived  at  by  chance  must 
show  source  of  afflanVs  belief.  An  affidavit  made  by  one  convicted  of 
crime,  in  support  of  his  motion  for  a  new  trial,  that  the  verdict 
in  his  case  was  arrived  at  by  chance,  although  directly  averred 
must  be  presumed  to  have  been  made  upon  information  and  belief, 
and  therefore  Insufficient,  when  the  source  of  the  affiant's  informa- 
tion is  not  shown. 

8.  TKLAJj-^tohen  remarks  made  by  the  Staters  attorney  are  not  prejudir 
dal.  Remarks  made  by  the  State's  attorney  in  his  closing  address 
to  the  jury  are  not  prejudicial,  when,  after  objection  to  them  was 
sustained  by  the  court,  the  State's  attorney  withdrew  them  and 
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told  the  jury  not  to  consider  them,  and  the  court  instructed  the 
jury  to  disregard  statements  not  based  on  evidence. 

9.  Same— readmgr  defendanVa  instructions  between  parts  of  People's  is 
not  reversible  error.  That  the  judge  read  the  instructions  for  the  ac- 
cused after  reading  part  of  the  instructions  for  the  People,  and 
then  gave  the  remainder  of  the  People's  instructions,  although  not 
good  practice  is  not  reversible  error,  where  the  instructions  of  the 
accused  were  read  consecutively  and  without  interruption.  • 

10.  Same— to/icn  accused  cannot  complain  thai  he  was  not  present  at 
argument  for  new  trial.  One  convicted  of  murder  cannot  complain 
that  he  was  not  present  during  the  argument  for  a  new  trial,  made 
before  the  judge  in  chambers,,  when  his  absence  was  consented 
to  by  his  counsel,  and  he  was  present  later,  when  the  motion  was 
passed  upon. 

11.  Appeals  and  errors— icrd/ct  will  not  be  lightly  disturbed  upon 
the  facts.  In  absence  of  error  of  law  a  verdict  in  a  criminal  case  will 
not  be  set  asiide,  when  evidently  the  result  of  a  dispassionate  con- 
sideration of  all  the  evidence,  by  which  it  is  manifestly  authorized. 

12.  Variance— tc^ai  is  not  a  variance  between  allegatum  and  proof — 
names.  There  is  not  a  variance  between  an  indictment  charging 
the  defendant  with  the  murder  of  John  Young,  Jr.,  and  the  proof,' 
where  most  of  the  witnesses  speak  of  the  person  killed  as  "Johnnie 
Young,"  as  the  court  will  take  judicial  notice  that  "Johnnie"  is  a 
nickname  for  "John,**  and  the  word  "Junior**  or  "Jr.**  is  a  matter  of 
description  and  not  part  of  the  name. 

Writ  op  Error  to  the  Circuit  Court  of  Williamson 
county;  the  Hon.  A.  K.  Vickers,  Judge,  presiding. 

This  is  an  indictment  against  plaintiffs  in  error  for 
the  murder  of  one  John  Young,  Jr.,  on  the  16th  day  of 
October,  1897.  The  indictment  was  found  by  the  grand 
jury  of  Williamson  county  at  the  May  term,  1898,  of  the 
circuit  court  of  that  county,  and  the  trial  was  had  at 
the  September  term,  1898,  of  said  court.  The  jury  found 
plaintiff  in  error,  Tona  Bonardo,  guilty  of  murder,  as 
charged  in  the  indictment,  and  fixed  his  punishment  at 
imprisonment  in  the  penitentiary  for  twenty-five  years; 
and  found  the  plaintiff  in  error,  George  Colombo,  guilty 
of  manslaughter,  and  fixed  his  punishment  at  imprison- 
ment in  the  penitentiary  for  two  years.  A  motion  for  a 
new  trial  was  made  and  overruled.  Motion  in  arrest  of 
judgment  was  also  made  and  overruled.     Judgment  and 
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sentence  were  then  pronounced  in  accordance  with  the 
verdict  of  the  jury.  The  present  writ  of  error  is  sued  out 
for  the  purpose  of  reviewing*  said  judgment. 

Plaintiffs  in  error  were  coal  miners;  and,  for  some 
time  prior  to  the  killing  of  the  deceased,  were  working 
in  what  are  known  as  the  "Brush  mines,"  near  Carter- 
ville  in  Williamson  county.  The  coal  company,  for  which 
they  worked,  had  built  houses  for  its  employes  near  the 
coal  shaft,  and  the  name,  given  to  the  group  of  houses 
so  built  and  occupied,  is  Greenville.  Between  the  rows 
of  houses,  running  east  and  west,  is  a  public  street  sixty 
or  seventy  feet  wide.  On  the  evening  of  October  16, 1897, 
between  eight  and  nine  o'clock,"  plaintiffs  in  error  were 
in  one  of  the  bouses,  called  in  the  record  "house  No.  2," 
in  company  with  quite  a  number  of  other  persons,  who, 
during  the  early  part  of  the  evening,  had  been  drinking 
beer,  and  later  in  the  evening' were  eating  lunch.  Out- 
side and  in  the  street  were  four  or  five  persons,  to- wit: 
the  deceased,  John  Young,  Jr.,  an  Italian  named  Charlie 
Calcatarie,  and  one  John  Ward,  Sr.,  and  his  son,  John 
Ward,  Jr.  With  them  also  was  a  man  named  Walter 
Jacobs,  who  lived  in  house  No.  22.  The  night  was  a  star- 
light night.  While  plaintiffs  in  error  were  in  house  No.  2, 
and  while  these  parties  were  in  the  street,  either  oppo- 
site or  very  near  to  house  No.  2,  a  pistol  shot  was.  fired. 
The  evidence  tends  to  show  that  more  than  one  shot  was 
fired,  but  whether  two  or  three  shots  were  fired,  is  left 
somewhat  uncertain  by  the  testimony.  According  to  the 
testimony  of  a  number  of  witnesses,  the  shots  were  fired 
considerably  to  the  east  of  the  place  where  these  parties 
were  standing  in  the  street,  and  in  or  near  what  is  spoken 
of  as  the  main  road,  running  north  and  south.  After  the 
firing  of  the  second  shot,  plaintiff  in  error,  George  Co- 
lombo, came  out  of  house  No.  2  into  the  street,  and  asked 
who  fired  the  shot.  Calcatarie,  who  is  said  by  sojne  of 
the  witnesses  to  have  been  intoxicated,  replied  to  Co- 
lombo that  he  did  not  know  who  fired  the  pistol,  and  told 
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him,  if  he  wanted  to  know  who  fired  it,  to  go  and  find 
out.  Colombo  continued  asking"  who  fired  the  pistol,  and 
John  Ward,  Sr.,  told  him,  that  some  one  out  in  the  road 
east  of  them  fired  it. 

In  a  few  moments,  plaintiff  in  error,  Tona  Bonardo, 
came  out  of  house  No.  2,  and  entered  into  conversation 
with  Calcatarie,  and  asked,  as  did  Colombo,  who  fired 
the  pistol.  There  is  some  testimony  to  the  effect  that 
the  deceased,  John  Young,  Jr.,  who  was  standing  there 
in  the  street,  replied  to  Bonardo  that  he  had  fired  the 
pistol.  The  deceased  had  been  drinking  that  evening, 
and  was  evidently  under  the  influence  of  liquor.  Some 
of  the  witnesses  deny,  ttfat  the  deceased  said  that  he  had 
fired  the  pistol,  and  others  state  that  he  did  say  so.  The 
evidence,  however,  does  not  show  that  any  pistol  was 
found  in  his  possession.  The  impression,  made  upon  the 
mind  by  the  testimony,  is  that  the  pistol  was  not  fired 
by  the  deceased. 

When  Tona  Bonardo  came  out  of  the  house,  he  and 
George  Colombo  rushed  towards  the  deceased,  after  they 
had  made  their  inquiries  in  regard  to  the  shooting  of  the 
pistol,  and  struck  and  pushed  him  in  his  breast  and  on 
his  side  with  their  hands.  They  were  subsequently  joined 
in  their  onslaught  upon  the  deceased  by  two  other  per- 
sons, who  were  subsequently  indicted,  but  who  escaped 
arrest.  While  plaintiffs  in  error  were  making  this  onset 
upon  the  deceased,  the  deceased  took  a  bottle  out  of  his 
pocket,  and  struck  plaintiff  in  error,  Tona  Bonardo,  in 
the  face,  or  on  the  forehead,  breaking  the  bottle  and  cut- 
ting Bonardo's  face,  so  that  it  bled.  After  the  deceased 
had  thus  struck  Bonardo  with  the  bottle,  he  ran  away 
some  forty-five  feet.  Plaintiffs  in  error,  joined  by  the 
two  persons  already  referred  to,  ran  after  the  deceased, 
and  renewed  the  attack  upon  him;  they  struck  him,  and 
knocked  him  down.  While  he  was  sitting  upon  the 
ground,  he  called  out,  and  said:  "Don't  let  them  hit  me 
any  more."  One  of  the  Wards  said:  "For  God's  sake,  don't 


Digitized  by 


Google 


Dec  'JJJ  BoNARDO  V.  The  People.  415 

let  them  hit  him  any  more."  John  Ward,  Jr.,  went  for- 
ward, and  picked  up  the  deceased  in  his  arms,  and  tried 
to  carry  him  off,  but  plaintiffs  in  error  pulled  him  away 
from  Ward,  and  renewed  the  attack  upon  him.  After  he 
was  prostrate  upon  the  ground,  these  parties  continued 
to  strike  and  kick  him.  Some  movement  on  the  part  of 
the  attacking"  party  seems  to  have  been  made  towards 
making  an  attack  upon  John  Ward,  Sr.  Thereupon,  the 
Wards  left  the  place  where  the  fight  occurred,  but  one 
of  them  returned  in  about  thirty  minutes,  and  found  the 
deceased  nearly  dead.  He  was  mortally  stabbed,  an4  a 
wound,  about  an  inch  and  a  quarter  long,  the  result  of  the 
stab,  was  found  in  the  left  side  of  his  body.  The  plain- 
tiffs in  error  are  shown  by  the  evidence  to  have  kiqked 
and  beaten  the  deceased,  and,  while  doing  so,  one  of  them 
kept  crying  out,  "Kill  him,  kill  him."  The  testimony 
shows,  that  he  was  beaten  into  insensibility,  and  left 
prostrate  on  the  ground,  where  he  died  in*  about  an  hour. 

Smith  &  Henshaw,  J.  L.  Gallimore,  and  William 
A.  Schwartz,  for  plaintiffs  in  error. 

Edward  C.  Akin,  Attorney  General,  (R.  R.  Fowler, 
State's  Attorney,  and  Ed.  M.  Spiller,  of  counsel,)  for 
the  People. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

First — It  is  claimed  by  plaintiffs  in  error  that  the  facts 
do  not  justify  the  verdict.  The  evidence  was  such  as  to 
warrant  the  jury  in  finding  that  plaintiff  in  error.  Ton  a 
Benardo,  stabbed  the  deceased,  and  inflicted  the  wound, 
which  caused  bis  death.  Before  Bonardo  left  the  house, 
and  when  the  pistol  shot  was  heard,  he  was  sitting  at  a 
table  with  a  butcher's  knife  in  his  hand,  cutting  cheese 
and  bread  to  be  distributed  to  those,  who  were  there  eat- 
ing with  him.  When  he  left  the  house,  he  had  the  butch- 
er's knife  in  his  hand.     When  he  returned  to  the  house, 
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after  making  the  assault  in  question,  he  still  had  the 
butcher's  knife  in  his  hand,  and  there  was  blood  upon  it. 
It  is  true  that  his  face  was  bleeding  from  the  blow  in- 
flicted upon  him  by  the  deceased  with  the  bottle,  and  the 
witness,  who  speaks  of  seeing  blood  on  the  knife,  says 
that  he  could  not  say  whose  blood  it  was.  But  Bonardo 
made  an  attack  upon  the  deceased,  and  he  is  the  only 
person,  shown  to  have  had  a  weapon  capable  of  inflicting 
the  stab,  which  caused  the  death  of  the  deceased. 

Bonardo  fled,  and  was  arrested  by  the  officers  a  mile 
and  a  half  from  the  place  of  the  killing,  three  days  after 
it  took  place,  tn  a  yard,  or  field,  where  the  weeds  were 
high  enough  to  conceal  him.  The  proof  shows,  that  it 
was  difficult  for  the  officers  to  find  him  on  account  of  the 
weeds,  in  which  he  bad  concealed  himself.  He  did  not 
admit  in  so  many  words  that  he  had  stabbed  the  deceased, 
but,  when  asked  by  one  of  the  officers,  and  also  after- 
wards by  the  jailer,  why  he  had  stabbed  the  deceased, 
he  replied,  **Because  he  hit  me  with  a  bottle." 

The  plaintiff  in  error,  Colombo,*  is  shown  by  the  evi- 
dence to  have  been  engaged  in  the  assault,  made  upon 
the  deceased,  and  to  have  participated  in  the  blows  in- 
flicted upon  him.  The  testimony  also  shows,  that  Co- 
lombo cried  out  during  the  assault:  "Kill  him,  kill  him.** 
When  Colombo,  who,  as  well  as  Bonardo,  was  an  Italian, 
was  asked  to  desist  from  striking  the  deceased,  he  said: 
"No  God  damned  American  can  come  here  and  shoot  pis- 
tols." The  proof  also  shows  that,  about  a  year  prior  to 
October  16,  1897,  a  difficulty  had  occurred  between  Co- 
lombo and  the  deceased,  and  threats  were  then  made  by 
Colombo  against  the  deceased.  We  are  of  the  opinion, 
that  the  verdict  of  the  jury,  so  far  as  it  applies  to  plain- 
tiff in  error,  Colombo,  was  warranted  by  the  evidence. 

Plaintiff  in  error,  Colombo,  testified  in  his  own  behalf, 
and  contradicted  much  of  the  testimony  given  by  the 
other  witnesses  as  to  his  participation  in  the  killing"  of 
the  deceased,  and  as  to  his  utterances  and  conduct  at 
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that  time.  But  it  was  for  the  jury  to  determine,  as  be- 
tween the  contradicting"  witnesses,  where  the  truth  lay. 
In  Gainey  y:  People,  97  Bl.  270,  we  said  (p.  275):  "In  capital 
cases,  like  the  present,  the  accused,  if  guilty,  has  the 
most  powerful  and  urgent  of  motives  to  misrepresent  the 
real  facts,  and  if  this  court  is  bound  in  every  case  of  the 
kind  to  set  aside  the  conviction  merely  because  the  tes- 
timony of  the  accused  shows  a  case  of  justifiable  homi- 
cide, it  would  not  be  long  until  there  would  be  no  security 
for  life  or  limb,  and  trials  by  jury  would  become  idle  and 
useless  ceremonies." 

Verdicts  of  juries  will  not  be  interfered  with  by  the 
courts,  when  they  are  manifestly  authorized  by  the  evi- 
dence. There  is  nothing  here  to  show,  that  the  verdict 
was  not  the  resutt  of  a  dispassionate  consideration  of  all 
the  evidence  in  the  case;  and,  this  being  so,  it  is  not 
the  duty  of  a  court  of  review  to  set  aside  the  conviction, 
imless  it  is  shown  that  there  is  material  and  substantial 
error  in  the  record.  It  is  peculiarly  the  office  of  the  jury 
in  criminal  cases  to  pass  upon  the  guilt  or  innocence  of 
the  prisoner;  and,  therefore,  it  is  not  our  duty  as  a  court 
to  set  aside  the  verdict  of  the  jury  in  such  a  case,  even 
though  we  may,  on  the  written  evidence  of  the  record 
before  us,  entertain  doubts  of  the  correctness  of  the  find- 
ing of  the  jury.  "What  circumstances  amount  to  proof 
of  an  offense  can  never  be  a  matter  of  general  definition. 
The  test  is  the  sufficiency  of  the  evidence  to  satisfy  the 
understanding  and  conscience  of  the  jury."  {Raggio  v.  Peo- 
pie,  135  111.  533;  Oronk  v.  People,  131  id.  56;  Carlton  v.  People, 
150  id.  181). 

It  is  contended  on  behalf  of  the  plaintiff  in  error,  Tona 
Bonardo,  that  the  offense  proved  against  him  cannot  be 
regarded  as  murder,  but  was  merely  manslaughter,  or 
justifiable  homicide.  We  can  see  nothing  in  the  mere 
fact  of  the  firing  of  the  pistol,  which  .justified  the  assault 
made  by  Bonardo  upon  the  deceased.  It  is  not  shown 
by  the  evidence  that  the  deceased  fired  the  pistol  at  all. 
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Nor  is  there  any  proof,  tending  to  show  that  the  pistol 
•was  fired  at  either  of  the  plaintiffs  in  error,  or  at  the 
house  where  they  happened  to  be  at  the  time  of  the  firing. 
As  we  understand  the  evidence,  Tona  Bonardo  did  not 
live  in  house  No.  2,  but  was  merely  there  for  a  tempo- 
rary purpose.  The  deceased  was  only  twenty  years  of 
age,  and  was  slightly  intoxicated  on  the  evening  when 
he  was  killed,  and,  if  he  fired  the  pistol,  it  does  not 
appear  that  he  so  fired  it  with  any  evil  intent;  but  the 
evidence  shows  that  it  was  fired  in  the  main  road  some 
distance  to  the  east  of  house  No.  2  and  of  the  spot  where 
deceased  was  standing.  Words  or  gestures,  however  pro- 
voking or  insulting,  cannot  amount  to  that  considerable 
provocation  which  the  law  recognizes  as  necessary  to  re- 
duce the  killing  from  murder  to  manslaughter.  {Crosby 
V.  People,  137  111.  325).  The  mere  firing  of  the  pistol  at  a 
distance,  even  though  it  might  be  a  provoking  or  insult- 
ing circumstance,  could  not  be  regarded  otherwise  than 
as  belonging  to  the  same  category  with  such  words  or 
gestures,  as  are  referred  to  in  the  books. 

It  is  claimed,  however,  that  the  assault  by  Bonardo 
upon  the  deceased  should  be  regarded  as  having  been 
made  in  self-defense,  because  he  had  been  struck  by  the 
deceased  with  a  bottle.  After  Bonardo  received  the  blow 
inflicted  with  the  bottle,  the  deceased  ran  some  forty-five 
feet,  but  Bonardo  pursued  him,  renewing  the  attack,  and 
stabbed  him  with  a  knife.  This  pursuit  and  renewal  of 
the  attack  were  not  necessary  to  the  defense  of  himself 
from  further  injury.  Where  a  defendant  is  assaulted  by 
the  deceased  in  such  a  way  as  to  induce  a  reasonable  and 
well-grounded  belief  that  he  is  in  actual  danger  of  losing- 
his  life,  or  suffering  great  bodily  harm,  he  will,  while 
under  such  reasonable  apprehension,  be  justified  in  de- 
fending himself,  whether  the  danger  is  real  or  only  ap- 
parent {Roach  V.  People,  77  111.  25).  In  Kota  v.  People,  136 
111.  655,  we  said:  "While  actual  danger  is  not  necessary 
to  justify  a  resort  to  self-defense,  yet  the  circumstances 
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must  be  such,  as  to  induce  a  reasonable  and  well-grounded 
belief  of  danger  of  actual  loss  of  life,  or  great  bodily 
harm."  {Davison  v.  People,  90  111.  221;  Steinmeyer  v.  People, 
95  id.  383).  In  the  case  at  bar,  the  court  instructed  the 
jury,  at  the  request  of  the  plaintiffs  in  error,  that,  if  a 
person  is  unlawfully  assaulted  in  such  a  way  as  to  induce 
in  him  a  reasonable  belief  that  he  is  in  actual  danger  of 
losing  his  life  or  sustaining  great  bodily  harm,  he  will  be 
justified  in  defending  himself,  even  though  the  danger  be 
not  real,  but  only  apparent.  This  instruction  thus  given 
was  more  favorable  to  the  plaintiffs  in  error,  than  the 
instruction*  in  regard  to  self-defense  approved  of  by  this 
court  in  the  authorities  above  referred  to.  The  question, 
therefore,  as  to  whether  defendant  was  justified  in.  his  at- 
tack upon  the  deceased  upon  the  ground  of  self-defense, 
was  fairly  submitted  to  the  jury,  and  plaintiff  in  error, 
Bonardo,  cannot  complain. 

Before  a  homicide  can  be  denominated  manslaughter, 
the  killing  must  be  the  result  of  that  sudden  and  violent 
impulse  of  passion  which  is  supposed  to  be  irresistible. 
{Nowacryk  v.  People,  139  111.  336).  The  intent  to  commit 
murder  is  an  essential  element  to  show  the  existence  of 
that  crime,  and  such  intent,  like  any  other  fact  necessary, 
to  constitute  crime,  must  be  proved  beyond  all  reasona-' 
ble  doubt.  It  is  not  necessary,  however,  that  the  party 
charged  should  have  brooded  over  the  intent,  or  enter- 
tained it  for  a  considerable  time.  It  is  sufficient,  if  he 
intended  to  kill  the  party  assaulted  at  the  time  when  he 
made  the  assault.  {Weaver  v.  People,  132  111.  536).  In  Peri 
V.  People,  65  111.  17,  we  said:  "To  constitute  malice,  it  is 
not  necessary  that  the  party  should  brood  over  and  medi- 
tate upon  the  performance  of  the  act  for  a  considerable 
space  of  time;  but  it  is  sufficient,  if  it  were  deliberate 
and  intentional,  without  apparently  well-founded  danger 
of  great  bodily  harm,  or  where  there  is  not  such  provo- 
cation as  in  law  reduces  the  homicide  to  manslaughter." 
Malice  is  always  implied  where  one  person  deliberately 
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injures  another;  and  if  a  person  uses  a  deadly  weapon 
on  another,  resulting  in  his  death,  it  must  be  inferred 
that  the  killing  was  malicious.  {Davison  v.  People,  supra). 
Bonardo  was  the  aggressor  in  the  first  conflict,  and  he 
did  not  cease  to  be  such  until  the  deceased  was  disabled. 
It  was  for  the  jury  to  say  whether,  after  he  was  struck 
by  the  deceased  with  a  bottle,  the  killing  was  the  result 
of  such  a  sudden  and  violent  impulse  of  passion  as  was 
irresistible;  and  it  was  for  the  jury  to  say  whether,  under 
all  the  circumstances,  his  conduct  was  the  result  of  mal- 
ice and  intent  to  commit  murder.  They  had  a  right  to 
consider  the  fact,  that  he  renewed  his  attack  upon  the 
deceased  after  the  latter  had  run  away,  in  determining 
whether,  under  all  the  circumstances,  such  renewal  of 
the  attack  was  necessary  for  his  own  defense,  or  was 
the  result  of  a  sudden  and  violent  impulse,  supposed  to 
be  irresistible. 

Second — Plaintiffs  in  error  complain  of  certain  remarks 
made  by  the  prosecuting  attorney  in  his  closing  address 
to  the  jury.  The  record  shows,  that  counsel  for  the  plain- 
tiffs in  error  objected  to  the  remarks  made,  and  that  the 
objection  was  sustained  by  the  court,  and  that  the  State's 
attorney  thereupon  withdrew  the  remarks  and  told  the 
jury  not  to  consider  the  same.  In  addition  to  this,  the 
court,  at  the  request  of  the  plaintiffs  in  error,  instructed 
the  jury,  that  they  should  disregard  any  statements  made 
by  the  prosecuting  attorney,  which  were  not  based  upon 
the  evidence,  if  any  such  statements  were  made,  as  being 
wholly  improper;  and  should  not  in  any  manner  consider 
such  statements  in  arriving  at  their  verdict.  It  is  appar- 
ent, therefore,  that  no  injury  was  done  the  plaintiffs  in 
error  by  the  remarks  in  question.  The  court  of  review 
will  always  hesitate  to  set  aside  a  conviction  on  account 
of  remarks  by  the  State's  attorney,  unless  it  appears 
that  the  jury  were  carried  away  by  passion  or  prejudice 
in  the  rendition  of  their  verdict.  {Raggio  v.  People,  supra). 
Nothing  of  the  kind  appears  here. 
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T^tird— Plaintiffs  in  error  make  the  objection,  that  the 
argument  upon  the  motion  for  a  new  trial  was  made 
before  the  judg^e,  before  whom  the  case  was  tried,  in  his 
chambers  in  Golconda  in  Pope  county,  and  that  plaintiffs 
in  error  were  not  present  during  the  argument.  •  It  clearly 
appears  from  the  record,  that  this  was  agreed  to  by  the 
counsel  for  the  plaintiffs  in  error.  The  record  also  shows 
that,  when  the  presiding  judge  returned  to  the  circuit 
court  of  Williamson  county,  he  passed  upon  the  motion 
for  new  trial  in  the  presence  of  plaintiffs  in  error,  and 
their  counsel. 

Fourth — It  is  objected  by  plaintiffs  in  error  that,  before 
the  court  read  the  instructions  to  the  jury,  he  fastened 
them  together  in  one  bunch,  placing  a  part  of  the  People's 
instructions  first,  and  then  all  of  the  instructions  of  the 
defendants,  and  then,  lastly,  the  remainder  of  the  People's 
instructions.  This  court  has  held  in  a  number  of  cases 
that  the  charge  to  the  jury,  consisting  of  all  the  instruc- 
tions requested  by  both  sides,  is  one  charge.  Counsel  for 
plaintiffs  in  error  say,  that  the  plaintiffs  in  error  were 
thereby  deprived  of  the  privilege  of  having  the  theory  of 
their  defense  properly  submitted  to  the  jury.  It  is  not 
apparent,  that  any  such  result  was  the  consequence  of 
this  procedure.  The  instructions,. asked  by  plaintiffs  in 
error  and  given  for  them,  were  read  consecutively,  and 
their  theory  was  fully  presented  to  the  jury  without  in- 
terruption or  interpolation. 

Fifth — It  is  furthermore  charged  by  the  plaintiffs  in 
error,  th^t  the  verdict  in  this  case  as  to  the  plaintiff  in 
error,  George  Colombo,  was  arrived  at  by  chance.  It  is 
said,  that  the  jury  agreed  to  decide  the  fate  of  Colombo 
by  a  majority  vote,  which  resulted  in  seven  jurymen  vot- 
ing for  a  sentence  of  two  years  and  five  against  the  same; 
and  that  the  verdict  was  thereupon  rendered  in  accord- 
ance with  such  previous  agreement  entered  into  by  the 
jury  before  the  vote  was  taken.  The  only  way,  in  which 
such  matter  was  brought  to  the  attention  of  the  court 
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below,  was  by  an  affidavit,  made  by  Colombo  himself  in 
support  of  the  motion  for  a  new  trial.  This  court  has 
held,  that  an  affidavit  setting"  up  that  the  verdict  of  a 
jury  was  the  result  of  chance,  must  not  be  upon  the  be- 
lief and  information  of  the  affian^.  {City  ofPekin  v.  Winkel^ 
77  111.  56).  It  is  true  that,  here,  the  affidavit  made  by  the 
plaintiff  in  error,  Colombo,  does  not  recite  specifically 
that  the  affiant  makes  the  statements  therein  made  upon 
information  and  belief.  But  it  is  difficult  to  understand 
how  they  could  have  been  made  otherwise  than  upon  in- 
formation and  belief.  Plaintiff  in  error  cannot,  by  stat- 
ing a  fact  in  an  affidavit,  set  aside  the  verdict  of  a  jury, 
when  all  the  presumptions  and  circumstances  of  the  case 
are  against  his  having  any  knowledge  on  the  subject, 
except  so  far  as  he  derived  information  from  others.  It 
has  been  held  by  this  court,  that  affidavits  of  jurymen 
will  not  be  received  to  impeach  their  verdict,  and  that 
affidavits  as  to  statements  made  by  jurymen  will  not  be 
received  to  impeach  their  verdict.  (Palmer  v.  People^  138 
111.  356;  Sanitary  District  v.Cullerton,  147  id.  385).  Plaintiff 
in  error,  Colombo,  does  not  state  how  he  derived  his  in- 
formation upon  this  subject.  If  his  affidavit  had  set  up 
that  the  statements  in  regard  to  the  rendition  of  a  chance 
verdict  were  made  to  him  by  any  of  the  jurymen,  such 
affidavit  could  not  be  received.  The  statute  provides 
that,  when  the  jury  retire  to  consider  of  their  verdict 
in  any  criminal  case,  they  shall  be  attended  by  a  sworn 
officer.  But  it  is  improper  for  an  officer  of  the  court,  or 
any  one  else  not  a  juryman,  to  be  present,  wheu  the  jury 
are  deliberating  upon  the  subject  of  their  verdict.  Such 
a  breach  of  duty  on  the  part  of  an  officer  is  a  great  irreg- 
ularity. (Gainey  v.  People,  supra).  It  will  be  presumed, 
that  the  officer  in  charge  of  the  jury  did  his  duty,  and 
was  not  guilty  of  the  breach  of  duty  here  referred  to. 
{Pate  V.  People,  3  Gilm.  644).  The  law  will  presume,  that 
Colombo  was  not  present  in  the  jury  room  while  the  jury 
were  deliberating  on  his  case.  The  law  will  also  presume, 
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that  the  oflSicer  in  charge  of  the  jury  did  his  sworn  duty, 
and  did  not  permit  plaintiffs  in  error  to  hear  or  know 
anything  of  the  deliberations  of  the  jury.  The  burden  is 
on  plaintiffs  in  error  to  show,  that  the  acts  of  the  jury 
were  illegal.  The  proceedings  below  will  be  presumed  to 
be  regular  and  free  from  error,  until  error  is  shown  from 
the  record.  Every  reasonable  intendment,  not  negatived 
by  the  record,  is  to  be  indulged  in  support  of  the  judg- 
ment below.  {Mullen  v.  People,  138  111.  606;  Kelly  v.  City  of 
Chicago,  148  id.  90;  Chicago,  Peoria  and  St.  Louis  Railway  Co, 
V,  Aldrich,  134  id.  9;  Fairbanks  v.  Farwell,  141  id.  354).  In 
view  of  the  presumptions  and  intendments  above  referred 
to,  the  statement  made  by  the  plaintiff  in  error  could  not 
have  been  made  otherwise  than  upon  information  and  be- 
lief; and,  therefore,  the  court  below  committed  no  error 
in  refusing  to  grant  a  new  trial  because  of  the  statement 
so  made  in  the  affidavit. 

Sixth — The  further  objection  is  made,  that  the  indict- 
ment charges  the  plaintiffs  in  error  with  the  murder  of 
John  Young,  Jr. ,  and  that  the  testimony  shows  the  murder 
of  one  "Johnnie  Young;"  and  that,  therefore,  there  is  a 
variance  between  the  indictment  and  the  proof,  which  is 
fatal.  Undoubtedly,  the  party  killed  must  be  proved  to 
be  the  same  person  named  in  the  indictment.  {Davis  v. 
People,  19  111.  74;  Shepherd  v.  People,  72  id..  480;  Penrod  v. 
People,  89  id.  150). 

The  proof  shows  clearly  that,  although  most  of  the 
witnesses  speak  of  the  party  killed  as  "Johnnie  Young," 
Johnnie  Young  was  the  same  person  as  "John  Young,  Jr.," 
named  in  the  indictment.  Counsel,  in  questioning  wit- 
nesses,-and  witnesses,  in  testifying,  speak  of  John  Young, 
as  well  as  Johnnie  Young.  Counsel  for  plaintiffs  in  error 
begin  instruction  29,  which  was  asked  by  them  and  given 
in  their  behalf,  in  the  following  words:  "Though  the  jury 
may  believe  from  the  evidence  that  said  John  Young,  Jr., 
lost  his  life  at  the  time  and  place  in  question,"  etc.  The 
counsel  for  the  prisoners,  in  the  instructions  asked  by 
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them,  thus  refer  to  the  person  killed  as  John  Young",  Jr. 
This  circumstance  is  mentioned  in  Shepherd  v.  People,  su- 
pra ^  as  a  circumstance  going"  to  establish  the  identity  of 
the  person  killed  with  the  person  named  in  the  indictment 

The  evidence  does  not  show,  J^hat  there  was  any  other 
person  known  as  John  Young,  Jr.,  in  the  neighborhood 
where  the  killing  occurred,  or  connected  with  the  events 
which  transpired  on  the  evening  of  the  killing",  than  the 
Johnnie  Young,  or  John  Young"  referred  to  by  the  wit- 
nesses. Moreover,  the  abbreviations  of  a  mart's  name 
are  so  common,  that,  without  any  violence  to  the  law  of 
the  land,  courts  take  judicial  notice  of  them.  {Fenton  v. 
Perkins,  3  Mo.  144;  15  Am.  &  Eng.  Ency.  of  Law,  p.  115). 
Thus,  "Jo"  has  been  held  to  be  equivalent  to  Joseph,  and 
"Jack"  has  been  held  to  be  equivalent  to  John.  (16  Am. 
&*Eng.  Ency.  of  Law,  p.  115,  note  4).  Therefore,  the  court 
will  take  judicial  notice  that  "Johnnie"  is  but  another 
name  for  John.  Again,  the  word  "Junior"  or  "Jr."  is 
merely  a  matter  of  description,  and  is  no  part  of  a  per- 
son's legal  name.  "To  improperly  add  or  omit  them  is 
harmless  error,  whether  in  civil  or  criminal  proceedings." 
(16  Am.  &  Eng.  Ency.  of  Law,  p.  121).  In  Headley  v.  Shaw, 
89  111.  354,  the  declaration  alleged  that  a  note  was  made 
by  the  defendant  by  the  name  of  Samuel  Headley,  where- 
as the  note  offered  in  evidence  was  sig"ned  "Samuel  J. 
Headley,  Jr.;"  and  we  there  said:  "The  weight  of  author- 
ity seems  to  be  that  this  is  no  variance.  Jr.  added  to  a 
person's  name  is  no  part  of  the  name." 

We  are,  therefore,  of  the  opinion  that  the  evidence 
shows  the  identity  of  the  person  killed  with  the  person 
named  in  the  indictment. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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V. 

182 

Alonzo  E.  Hill.  195^ 

Opinion  fled  October  19, 1899—Behearing  denied  December  IS,  1899. 

1.  Pleading — answer  to  petition  to  disbar  attorney  should  explain  the 
transactions  fully ,  An  answer  to  an  information  for  disbarment  filed 
against  an  attorney,  charging  him  with  malconduct  and  violation 
of  duty,  should  not  merely  deny  the  charges  made,  but  should  ex- 
plain and  set  out  the  bona  fide  character  of  the  transactions  to 
which  they  relate. 

2.  Attorneys  at  LtAW—fratidulently  inducing  cotirt  to  take  Jurisdic- 
tion of  divorce  cases  is  ground  for  disbarment.  It  is  a  suflQcient  ground 
for  disbarment  that  an  attorney,  by  virtue  of  false  evidence,  fraud- 
ulently induced  the  court  to  take  jurisdiction  of  suits  for  divorce 
and  enter  decrees  in  them. 

3.  Same — circuit  court^s  judgment  convicting  attorney  of  malconduct  is 
res  judicata  in  subsequent  disbarment  proceeding.  A  judgment  of  con- 
viction entered  on  a  plea  of  guilty  to  an  information  against  an 
attorney  in  the  circuit  court,  charging  him  with  malconduct,  is 
conclusive  in  a  subsequent  disbarment  proceeding. 

4.  SAMEi—u)h£n  judgment  convicting  attorney  of  malconduct  vyill  not  be 
vacated.  A  judgment  of  conviction  rendered  by  consent,  by  way  of 
compromise,  to  prevent  the  trial  of  other  charges  against  an  at- 
torney charged  by  information  with  violation  of  duty,  will  not  be 
vacated,  in  the  absence  of  fraud,  on  the  ground  that  the  attorney 
acted  on  the  erroneous  advice  of  counsel. 

Original  information  for  disbarment. 

This  is  an  information,  filed  in  this  court  by  the  Attor- 
ney General  of  the  State  on  behalf  of  thirty-nine  mem- 
bers of  the  bar  of  Vermilion  county,  alleging  that  the 
defendant  is  a  licensed  attorney,  and  has  been  guilty  of 
malconduct  as  such  in  bringing  and  prosecuting  suits  for 
divorce,  in  which  fraud  was  practiced  on  the  court,  of 
which  the  defendant  had  notice.  The  information  further 
alleges,  that  the  acts,  therein  set  up  and  hereinafter  re- 
ferred to,  are  in  violation  of  his  duty  as  an  attorney,  and 
contrary  to  the  statute,  and  against  the  dignity  and  peace 
of  the  People  of  the  State.     The  prayer  of  the  informa- 
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tion  is,  that  the  name  of  the  defendant,  Alonzo  R.  Hill, 
be  stricken  from  the  roll  of  q-ttorneys  of  this  court. 

A  sworn  answer  was  filed  by  the  defendant  to  the  in- 
formation. To  this  a  replication  was  filed,  and  issue  was 
joined.  The  case  was  referred  to  a  commissioner  to  re- 
port to  the  court  the  evidence  of  the  respective  parties. 
The  evidence  has  been  taken,  and  reported  in  compliance 
with  the  order;  and  the  case  has  been  argued  by  the  par- 
ties, and  is  submitted  for  decision. 

The  information  makes  the  following  charges  against 
the  defendant: 

"1.  That  in  the  circuit  court  of  said  Vermilion  county, 
at  its  January  term,  A.  D.  1898,  in  a  certain  divorce  pro- 
ceeding there  pending,  entitled  No.  6281,  Little  v.  Little^ 
he  falsely  and  fraudulently  represented  to  the  judge  of 
said  court  that  jurisdiction  had  been  obtained  over  the 
defendant  in  said  cause  by  the  service  of  summons  duly 
had  and  returned,  whereas,  in  truth  and  in  fact,  there  was 
no  summons  returned  and  the  court  was  without  juris- 
diction; and  also  that  the  said  defendant  in  said  cause 
was  then  and  there  an  insane  person  and  confined  in  the 
asylum  at  Kankakee,  as  the  said  Hill  then  and  there  well 
knew,  which  fact  he  concealed  from  the  court,  and  by 
reason  of  the  premises  the  court  heard  evidence  and  was 
asked  to  enter  a  decree,  but  discovering  the  fraud  re- 
fused to  do  so. 

"2.  That  in  another  divorce  case  in  the  same  court,  at 
its  May  term,  A.  D.  1898,  entitled  No.  6361,  Ghriatian  Roos 
V.  Dora  Boos,  there  was  filed  a  false  affidavit  of  non-resi- 
dence of  the  defendant  in  the  cause,  alleging  said  Dora 
Roos  to  be  a  non-resident  of  the  State  of  Illinois,  whereas, 
in  truth  and  in  fact,  she  resided  in  Chicago,  in  this  State, 
as  said  Hill  then  and  there  well  knew;  and  further,  that 
in  said  case,  as  a  cause  of  divorce,  it  was  alleged  that 
the  defendant  abandoned  the  complainant,  whereas,  in 
truth  and  in  fact,  the  complainant  had  abandoned  the 
defendant  and  was  then  under  indictment  for  wife  aban- 
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donment  found  by  the  grand  jury  of  Cook  county,  and  by 
means  of  false  and  perjured  evidence  procured  a  decree 
of  divorce  to  be  therein  entered  in  favor  of  the  complain- 
ant, which  decree  was  afterwards  vacated  at  the  same 
term  on  account  of  the  fraud  practiced  on  the  court,  of 
all  of  which  said  matters  and  of  the  falsity  thereof  said 
Hill  had  knowledge,  and  acted  as  attorney  for  the  com- 
plainant; which  acts  were  unprofessional,  dishonorable 
and  scandalous,  and  calculated  to  bring  the  courts  of 
justice  into  disrepute  and  contempt  and  tarnish  the  good 
name  of  the  profession,  and  contrary  to  his  duty  as  an 
attorney  and  counselor  at  law." 

The  information  filed  here  further  alleges,  that  an 
information  was  filed  in  the  circuit  court  of  Vermilion 
county,  charging  the  defendant  with  numerous  acts  of 
unprofessional  conduct,  and  particularly  with  the  same 
acts  above  set  forth;  that  he  was  summoned  into  the  cir- 
cuit court,  filed  an  answer  denying  all  the  charges,  and, 
afterwards,  being  in  court  in  person  and  by  his  attor- 
neys, withdrew  his  answer,  and  pleaded  guilty  to  the 
charges  above  specified  on  May  29,  1898,  of  the  May  term 
of  said  circuit  court. 

The  answer  of  the  defendant  to  the  information  here 
admits,  that  he  is  an  attorney,  and  that  an  information 
was  filed  against  him  in  the  circuit  court  of  Vermilion 
county  to  the  effect  above  set  forth;  that  he  answered 
the  same;  and  that  he  did  plead  guilty  to  the  allegations 
in  the  said  information,  which  are:  "That  he  Viid  impose 
upon  the  officers  of  the  said  circuit  court  by  bringing  and 
prosecuting  actions  for  divorces,  in  which  frauds  were 
practiced  upon  the  court  to  obtain  the  same,  of  which 
frauds  he  then  and  there  had  notice,"  and  particularly 
that  "he  was  guilty  of  the  offenses  charged  against  him 
in  the  paragraphs,  numbered  1  and  2,  of  the  information, 
as  above  set  forth." 

In  his  answer  the  defendant  says,  that,  if  he  was  guilty 
of  any  such  offenses,  they  were  committed  in  Vermilion 
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county;  that,  in  the  proceedings  there,  the  circuit  court 
adjudged  that  he  was  guilty,  "and  that  the  State's  at- 
torney entered  a  nolle  to  all  charges,  and  the  defendant 
was  therein  sentenced  to  a  suspension  of  all  his  rights 
as  an  attorney  and  counselor  at  law  in  the  county  of 
Vermilion  for  the  term  of  two  years,  and  to  pay  costs." 
The  answer  further  alleges,  that  the  "defendant  was  in- 
duced to  plead  guilty  to  said  charges  by  assurances  from 
the  State's  attorney,  that  the  matter  against  him  would 
not  be  further  prosecuted;  that  he  was  anxious  to  rid 
himself  of  further  trouble;  that  he  had  a  large  and  profit- 
able business  in  Vermilion  county  and  adjoining  counties; 
that  he  would  not  have  pleaded  guilty  to  the  said  charges, 
if  he  had  not  been  assured,  and  believed,  that  he  would 
not  suffer  further  prosecution." 

E.  0.  Akin,  Attorney  General,  and  S.  G.Wilson,  State's 
Attorney,  (P.  Lindley,  I.  A.  Love,  and  G.  F.  Rearick, 
of  counsel,)  for  the  relators. 

Salmans  &  Draper,  for  the  respondent. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

The  offenses  charged  against  the  defendant  relate  to 
two  divorce  suits,  brought  by  him  in  the  circuit  court  of 
Vermilion  county,  entitled  Hannah  A.  Little  v.  Flavins  N. 
Little^  and  Christian  Roos  v.  Dora  Roos.  It  is  charged  in  the 
Little  case,  that  the  defendant  falsely  represented  to  the 
court,  that  there  was  personal  service  of  the  summons 
therein,  and  that  there  had  been  a  return  by  the  sheriff 
of  said  summons;  and,  also,  that  the  defendant,  Hill,  con- 
cealed from  the  court  the  fact  that  Flavins  N.  Little  was 
insane;  and  that,  by  reason  of  these  representations,  he 
sought  to  induce  the  court  to  enter  a  decree  of  divorce, 
which,  however,  the  court,  upon  discovering  the  fraud, 
refused  to  do. 
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It  is  charged  that,  in  the  Roos  case,  the  defendant,  Hill, 
induced  the  circuit  court  to  take  jurisdiction  by  virtue  of 
false  evidence  as  to  the  residence  of  Dora  Roos,  defend- 
ant therein,  Hill  knowing  that  the  evidence  was  false; 
and  by  falsely  alleging  desertion  by  the  defendant  as  a 
cause  of  divorce,  when  he  knew  that  there  had  been  no 
such  (iesertion.  The  decree  of  divorce  in  the  Boos  case 
was  entered,  but  was  afterwards  set  aside  by  the  circuit 
court  upon  discovery  of  the  fraud. 

If  the  defendant.  Hill,  was  guilty  of  the  conduct  thus 
charged  against  him  in  these  divorce  cases,  there  is 
ground  for  his  disbarment.  (People  ex  rel.  v.  Beattie,  137 
111.  553).  It  is  to  be  observed,  that  the  answer  of  the 
defendant  does  not  deny  the  truth  of  the  charges  made 
against  him  in  the  information  in  the  circuit  court,  so  far 
as  the  divorce  cases  are  concerned;  nor  does  he  explain 
and  set  out  the  bona  fide  character  of  the  transactions  to 
which  the  charges  relate.  "In  answering  the  charges, 
preferred  by  the  accusation  or  information  and  the  ac- 
companying affidavits,  particularity  should  be  observed, 
not  merely  to  deny  the  charges,  but  to  explain  and  set 
out  the  bona  fides  of  the  transactions  to  which  they  re- 
late."   (6  Ency.  of  PI.  &  Pr.  715). 

The  record  of  the  proceedings  in  the  information, 
brought  against  the  defendant  in  the  circuit  court  of 
Vermilion  county,  shows  that  he  pleaded  guilty  to  these 
charges  of  misconduct  in  the  divorce  cases,  and  consented 
to  the  entry  of  an  order  suspending  him  from  practicing 
in  that  court  for  a  period  of  two  years.  The  defendant's 
plea  of  guilty  in  the  proceedings  brought  against  him, 
and  the  judgment  of  conviction  entered  upon  that  plea, 
certainly  constitute  an  admission  of  his  guilt.  In  his 
sworn  answer  to  the  information  in  this  court,  he  admits 
that  he  pleaded  guilty  and  consented  to  the  judgment 
of  conviction,  but  says  that  he  did  so  because  of  the 
assurance  of  the  State's  attorney,  that  he  would  not  be 
further  prosecuted.    In  his  testimony,  however,  given  be- 
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fore  the  commissioner,  appointed  by  this  court  to  take 
testimony  in  this  case,  he  states,  that  he  did  not  author- 
ize his  attorney  to  plead  guilty  for  him;  and  that  such 
plea  of  guilty  was  not  authorized  by  him.  In  other  words, 
his  defense  in  his  answer  is  an  admission  of  pleading 
guilty,  but  with  promise  of  no  further  prosecution;  but 
his  defense,  as  made  when  testifying,  is,  that  the  plea 
of  guilty  was  entered  without  his  authority  or  consent. 
"Where,  in  compromise  of  a  claim,  judgment  has  been 
rendered  against  the  defendant  with  his  consent,  he  can 
not,  in  the  absence  of  proof  of  fraud,  have  it  vacated 
on  the  ground  that  he  acted  on  the  erroneous  advice  of 
counsel."    (11  Ency.  of  PI.  &  Pr.  1030,  note  5). 

The  question  at  issue  between  the  People  and  the  pres- 
ent defendant  in  the  proceedings  by  information  in  the 
circuit  court  of  Vermilion  county  was,  whether  or  not  the 
defendant  was  guilty  of  the  charges  there  made  against 
him;  and,  inasmuch  as  that  question  was  there  adjudi- 
cated, the  judgment  is  conclusive  in  this  proceeding, 
which  is  also  a  proceeding  by  the  People  upon  the  relation 
of  the  Attorney  General  against  the  defendant.  When  a 
question  at  issue  between  two  parties  is  once  adjudicated 
in  a  former  proceeding  in  a  court  of  competent  jurisdic- 
tion, the  judgment,  so  adjudicating  it,  is  conclusive  when- 
ever the  same  fact  is  again  put  in  issue  between  the  same 
parties,  manna  v.  Bead,  102  111.  596;  Wright  v.  Griffey, 
147  id.  496;  Louisville,  New  Albany  and  CJiicago  Railway  Co. 
V.  Carson,  169  id.  247;  Markley  v.  People,  171  id.  260). 

There  is,  however,  evidence  outside  of  the  record  of 
the  proceeding  by  information  in  the  circuit  court  of  Ver- 
milion county,  and  the  judgment  of  conviction  rendered 
therein,  which  establishes  the  truth  of  the  charges  made 
against  the  defendant. 

The  testimony  shows,  that  the  defendant  drew  an  affi- 
davit in  the  Roos  case,  alleging  that  Dora  Roos  was  a 
non-resident  of  the  State  of  Illinois,  and  procured  publi- 
cation to  be  made  against  her  as  such  non-resident,  when 
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he  knew  that  the  affidavit  was  not  true.  Christian  Roos 
testifies  in  this  case,  that,  when  he  applied  for  a  divorce 
from  his  wife  in  1898,  she  resided  on  Milwaukee  avenue 
in  the  city  of  Chicago  in  the  State  of  Illinois;  and  that 
he  told  the  defendant,  Hill,  of  his  wife's  residence  in 
Chicago.  Several  witnesses  also  testify  to  the  fact,  that 
the  defendant,  in  the  Little  case,  represented  to  the  court, 
that  the  summons  therein  had  been  served,,  when  such 
was  not  the  fact.  The  defendant  "himself,  in  his  testi- 
mony, denies  what  these  other  witnesses  thus  ^ay,  but 
he  is  impeached  by  forty  reputable  citizens,  business  and 
professional  men,  living  in  Vermilion  county.  These  wit- 
nesses all  swear,  that  the  reputation  of  the«defendant  for 
truth  and  veracity  in  Danville  where  he  lives  is  bad,  and 
that  they  would  not  believe  him  under  oath.  He  does  not 
produce  a  single  witness  to  state  that  his  reputation  for 
truth  and  veracity  is  good. 

The  statement  of  the  defendant,  that  he  was  promised 
immunity  from  further  prosecution  for  his  non-profes- 
sional conduct  if  he  should  plead  guilty  to  the  charges 
against  him  of  misconduct  in  the  divorce  cases,  is  denied 
by  the  State's  attorney,  and  two  members  of  the  bar,  who 
were  instrumental  in  procuring  the  judgment  of  convic- 
tion in  the  circuit  court  of  Vermilion  county,  by  which 
he  was  suspended  from  practicing  his  profession  in  that 
county  for  two  years.  They  swear,  that  he  pleaded  guilty 
and  consented  to  the  judgment  upon  condition  that  the 
case,  then  pending  against  him,  should  not  be  further 
prosecuted,  but  without  any  promise  in  reference  to  fur- 
ther proceedings,  or  to  proceedings  in  the  Supreme  Court 
of  the  State,  or  elsewhere.  It  appears  that  the  infor- 
mation in  the  circuit  court  of  Vermilion  county  not  only 
charged  the  defendant  with  malconduct  in  regard  to  the 
divorce  cases,  but  also  charged  him  with  a  number  of 
other  offenses,  to-wit,  with  the  slander  of  officers  of  the 
courts  of  Vermilion  county,  and  that  he  had  been  con- 
victed thereof;  also,  that  his  reputation  for  truth  and 
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veracity  was  bad,  and  had  been  impeached,  aijd  that  such 
impeachment  had  been  made  from  time  to  time  for  the 
past  fifteen  years,  and  twice  during  the  then  term  of 
court;  also,  that,  in  the  past  fifteen  years,  he  had  been 
indicted,  or  prosecuted,  fifteen  times  for  different  offenses 
against  the  criminal  law  of  the  State;  also,  that  he  was 
indicted  in  the  year  1891  on  the  charge  of  burning  public 
records,  and  found  guilty  thereof  by  a  jury,  though,  on 
a  second  trial,  he  was  found  not  guilty;  and,  also,  that 
he  had  been  repeatedly  arrested  and  imprisoned  by  the 
police,  but  had  been  released  on  account  of  corrupt  tes- 
timony furnished  by  himself.  The  evidence  in  this  case 
tends  to  show  that  he  pleaded  guilty,  in  the  proceeding 
in  the  Vermilion  county  circuit  court,  to  the  charges  made 
against  him  in  the  information  there  relating  to  the  di- 
vorce cases,  only  for  the  purpose  of  avoiding  a  trial  upon 
the  other  charges,  made  in  said  information,  which  did 
not  relate  to  the  divorce  cases.  One  of  the  members  of 
the  bar,  assisting  the  State's  attorney  in  the  prosecution 
in  Vermilion  county,  states  that  the  defendant  said:  "If 
I  plead  guilty,  you  will  prosecute  me  for  perjury,"  and 
that  the  State's  attorney  said  that  he  thought  there  was 
no  disposition  on  the  part  of  the  bar  to  send  him  to  the 
penitentiary.  The  testimony  is  conclusive  to  our  minds, 
that  the  defendant.  Hill,  was  present  with  his  counsel  in 
the  circuit  court  of  Vermilion  county  when '.the  plea  of 
guilty  was  entered,  and  when  the  judgment  of  conviction 
was  rendered  against  him;  and  that  he  knew,  and  under- 
stood, and  consented  to  what  was  there  done.  Neither 
the  defense  set  up  in  his  answer,  nor  the  defense  put 
forward  in  his  testimony,  is  sustained  by  the  evidence. 

We  are  of  the  opinion,  that  the  charges,  made  in  the 
information  in  this  case  against  the  defendant,  are  estab- 
lished by  the  proof;  and  that  the  conduct  of  the  defend- 
ant has  been  unworthy,  and  of  such  a  character  as  tends 
to  defeat  and  corrupt  the  administration  of  justice. 
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Therefore,  let  the  rule  in  this  case  be  made  absolute, 
and  let  an  order  be  entered,  striking  the  name  of  Alonzo 
E.  Hill,  respondent  herein,  from  the  roll  of  attorneys  of 
this  court  in  accordance  with  the  prayer  of  the  informa- 
tion filed  by  the  Attorney  General. 

Bute  made  absolute. 


The  East  St.  Louis  Connecting  Railway  Company    182 

192 
V.  ' 

The  City  of  East  St.  Louis. 
Opinion  filed  October  16 ^  1899—Eekearing  denied  December  IS^  1899, 

1.  Equity— ic/icn  bill  for  injunction  is  in  substance  one  for  specific  per- 
formance. A  bill  praying  for  an  injunction  to  restrain  a  city  from 
preventing  the  construction  of  street  railway  by  a  company  claim- 
ing the  right  under  an  ordinance  is  in  substance  a  bill  for  specific 
performance. 

2.  Specific  performance— «pcc(/lc  performance  is  not  a  matter  of 
right.  A  party  cannot,  as  a  matter  of  absolute  right,  have  a  con- 
tract specifically  enforced  in  equity,  but  the  exercise  of  this  power 
rests  in  the  sound  discretion  of  the  court,  in  view  of  the  terms  of 
the  contract  and  the  surrounding  circumstances. 

3.  Same — when  an  alleged  contract  tcith  city  will  not  be  specifically  en- 
forced. Specific  performance  of  a  contract,  whereby  a  municipal- 
ity, for  a  nominal  consideration,  granted  to  a  company  the  right 
to  build  a  street  railway,  will  not  be  granted,  where  the  company 
has  for  over  ten  years  neglected  to  construct  the  road,  and  changed 
conditions  would  make  the  enforcing  of  performance  an  injustice. 

East  8t,  L.  Con,  By.  Co.  v.  East  St.  LouiSy  81  111.  App.  109,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  St.  Clair  county;  the  Hon.  M.  W.  Schaefer, 
Judge,  presiding. 

Charles  W.  Thomas,  for  appellant. 

B.  H.  Canby,  and  Porman  &  Browning,  for  appellee. 
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Per  Curiam:  The  opinion  of  the  Appellate  Court  for 
the  Fourth  District,  by  Creighton,  J.,  is  as  follows: 

"This  was  a  bill  in  chancery  in  the  St.  Clair  circuit 
court  by  appellant,  against  appellee,  praying"  for  an  in- 
junction restraining  appellee,  its  officers,  agents  and  em- 
ployees, from  preventing  or  in  any  manner  interfering 
with  appellant  in  the  construction  and  laying  of  a  rail- 
road track  in  certain  of  appellee's  streets.  At  the  Feb- 
ruary term,  1898,  the  cause  was  heard  on  bill,  answer,, 
replication  and  oral  evidence,  and  resulted  in  an  order 
denying  the  injunction  and  dismissing  appellant's  bill  at 
its  cost.  Appellant  appeals,  and  assigns  as  error  that 
the  circuit  court  erred  in  dismissing  its  bill  and  in  not 
decreeing  an  injunction  as  prayed. 

"On  the  6th  day  of  April,  1887,  appellee,  the  city  of 
East  St.  Louis,  passed  ordinance  No.  483,  as  follows: 

"  *An  ordinance  granting  the  right  of  way  in  certain 
streets  therein  named  to  the  Belleville  City  Railway  Com- 
pany and  East  St.  Louis  Connecting  Railway  Company. 

"  *Be  it  ordained  by  the  City  Council  of  the  City  of  East 
St.  Louis: 

"  'Section  1.  That  in  consideration  of  the  sum  of  three 
hundred  ($300)  dollars  to  be  paid  to  the  city  treasurer 
within  thirty  (30)  days  after 'the  passage  of  this  ordinance, 
by  the  Belleville  City  Railway  Company  and  the  East 
St.  Louis  Connecting  Railway  Company,  or  either  of  them, 
there  is  hereby  granted  to  said  companies  jointly,  and  to 
each  of  them  severally,  the  right  to  construct  and  main- 
tain one  single  or  double  track  railway,  with  necessary 
turn-outs,  in,  along  and  upon  the  streets  in  Illinois  City 
lying  next  to  and  north  of  blocks  59,  11,  12,  13,  14,  15,  16, 
17,  18,  19  and  20,  from  its  most  eastern  to  its  most  west- 
ern extremity;  and  also  in,  along  and  upon  the  street  in 
said  city  of  East  St.  Louis  known  as  Second  street,  or 
New  Second  street,  as  said  street  appears  upon  a  plat  re- 
corded in  the  recorder's  office  of  St.  Clair  county,  Illinois, 
in  plat  book  'A,'  on  pages  227  and  228,  from  the  north- 
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em  extremity  of  said  Second  street  to  its  junction  with 
St.  Louis  avenue;  and  also  along",  in  and  upon  all  that 
part  of  Illinois  avenue,  in  said  city,  lying  west  of  the  east 
line  of  said  Second  street;  and  also  the  right  to  construct 
and  maintain  such  railway  across  any  and  all  streets 
which  it  may  be  necessary  to  cross  in  order  to  follow  the 
route  hereinbefore  indicated;  and  also  the  right  to  con- 
struct and  maintain  such  railway  in,  along  and  upon  a 
strip  of  land  twenty-eight  feet  wide  lying  south  of  and 
adjoining  the  Chicago  and  Alton  Railroad  Company's 
dejKjt  grounds  in  the  ferry  division  to  said  city;  and  also 
in,  along  and  upon  Wiggins  street,  in  said  division,  and 
across  so  much  of  Second,  Third  and  Fourth  streets,  in 
said  division,  as  lies  between  said  strip  and  Wiggins  Perry 
street  aforesaid. 

"  *Sec.  2.  This  ordinance  shall  be  in  force  from  and 
after  its  passage,  but  unless  the  payment  hereinbefore 
mentioned  is  made  as  required  this  ordinance  shall  be 
void.' 

"This  ordinance  was  published  on  the  8th  day  of  April, 
1887,  and  at  the  hour  of  eleven  o'clock  A.  M.  of  that 
day,  after  the  newspaper  containing  the  publication  was 
issued,  the  companies  named  in  the  ordinance  paid  to 
the  city  treasurer  the  $300  and  took  his  receipt  therefon 
Afterwards,  on  the  same  day,  the  city  council  passed 
the  following  ordinance: 

"  *An  ordinance  repealing  ordinance  No.  483,  entitled 
*An  ordinance  granting  the  right  of  way  in  certain  streets 
therein  named  to  the  Belleville  City  Railway  Company 
and  the  East  St.  Louis  Connecting  Railway  Company,' 
alleged  to  have  been  passed  and  approved  April  6, 1887. 

"  'Be  it  ordained  by  the  City  Council  of  the  City  of  East 
St,  Louis: 

"  'Section  1.  That  ordinance  No.  483,  entitled  *An  or- 
dinance granting  the  right  of  way  in  certain  streets  there- 
in named  to  the  Belleville  Railway  Company  and  the 
East  St.  Louis  Connecting  Railway  Company,'  alleged  to 
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have  been  passed  and  approved  April  6,  1887,  be  and  the 
same  is  hereby  repealed. 

"  *Sec.  2.  That  this  ordinance  be  in  full  force  and  effect 
from  and  after  its  passag^e  and  promulgation. 

**  *Sec.  3.  That  the  city  clerk  or  mayor  is  instructed  to 
have  this  ordinance  promulgated  and  published  in  the 
East  St.  Louis  Gazette  at  once.' 

"This  ordinance  was  duly  published  on  the  9th  day 
of  April,  1887.  On  the  14th  day  of  April,  1887,  the  city 
council  of  said  city  passed  a  resolution  directing  the  city 
treasurer  to  return  to  said  companies  the  $300,  with  legal 
interest  from  the  date  of  payment,  and  empowering  the 
mayor  to  attend  to  the  enforcement  of  the  resolution. 
On  the  25th  day  of  February,  1893,  the  Belleville  City 
Railway  Company,  for  valuable  consideration,  waived 
and  released  all  the  rights  and  privileges  it  had  acquired 
under  the  first  ordinance  to  the  complainant,  and  agpreed 
not  to  use  or  exercise  the  same.  Some  time  in  the  month 
of  October,  1897,  appellant  began  to  construct  its  rail- 
road upon  some  of  the  streets  claimed  to  be  embraced  in 
the  ordinance,  and  appellee  interfered  by  force  and  pre- 
vented appellant  from  proceeding,  and  thereupon  the  bill 
in  this  case  was  filed. 

"Appellant  contends  'that  this  was  a  sale  of  a  right 
for  a  money  consideration,  and  no  limitation  as  to  the 
time  was  put  upon  its  exercise.'  In  effect  the  contention 
is,  that  the  transaction  between  the  city  council  and  ap- 
pellant was  a  sale  by  the  city,  to  appellant,  of  the  right 
to  construct  and  maintain  a  railway  upon  certain  public 
streets  at  any  time  in  the  future  that  appellant  might 
see  fit  to  do  so;  that  the  city  council  had  full  power  to 
make  such  sale  and  bind  the  city  indefinitely  thereby; 
that  the  ordinance  revoking  the  right  is  without  power 
and  void,  and  that  neither  the  revoking  ordinance  nor 
the  lapse  of  time  furnishes  any  justification  for  refusing 
to  allow  appellant  to  now  enter  and  enjoy  the  privilege. 
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*T[f  there  is  any  valid  contractual  relation  now  ex- 
isting" between  appellant  and  appellee,  it  is,  in  effect,  an 
agreement  on  the  part  of  appellee  to  permit  appellant  to 
construct  and  maintain  a  railway  upon  the  streets  named. 

The  bill  charges,  that  on  the day  of  October,  1897, 

appellant  'began  to  construct  the  railway  in  and  upon 
one  of  the  streets  in  the  said  ordinance  mentioned,  and 
the  said  city,  by  its  police  and  employees  and  agents, 
compelled  the  servants  of  your  orators  to  desist  from 
their  work  in  that  behalf,  and  would  not  allow  them,  or 
any  of  them,  to  take  any  steps  necessary  to  construct 
said  railway,  and  threatened  your  orator's  servants  with 
arrest  and  violence  unless  they  desisted  from  such  work; 
that  said  city,  through  its  police  officers  and  agents, 
threatens  to  prevent*  by  force  the  exercise  by  your  ora- 
tor of  the  rights,  privileges  and  licenses  g^ranted  to  it  by 
said  ordinance,  and  unless  the  said  city  is  enjoined  from 
so  doing  it  will  so  prevent  your  orator,  and  do  injury  to 
your  orator  th,at  will  be  irreparable  and  not  susceptible 
of  computation,  and  will  make  necessary  a  large  number 
of  suits  at  law.' 

"This  bill  is  so  far  in  the  nature  of  a  bill  for  specific 
performance  that  we  feel  called  upon  to  apply  in  this 
case  the  doctrines  and  rules  applicable  to  such  bills. 

"In  Pomeroy's  Equity  Jurisprudence  (sec.  1341)  it  is 
said:  *An  injunction  restraining  the  breach  of  a  contract 
is  a  negative  specific  enforcement  of  that  contract.  The 
jurisdiction  of  equity  to  grant  such  an  injunction  is  sub- 
stantially coincident  with  its  jurisdiction  to  compel  a 
specific  performance.  Both  are  governed  by  the  same 
doctrines  and  rules.  It  may  be  stated  as  a  general  prop- 
osition, that  whenever  the  contract  is  one  of  a  class 
which  will  be  affirmatively  specifically  enforced,  a  court 
of  equity  will  restrain  a  breach  by  injunction,  if  this  is 
the  only  practical  mode  of  enforcement  which  its  terms 
permit. ' 
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"In  Chicago  Municipal  Oas  Light  Co,  v.  TownofLake^  130 
111.  42,  the  town  of  Lake  had  entered  into  a  contract  with 
the  Chicag^o  Municipal  Gas  Light  Company,  whereby  it 
had  granted  to  said  company  the  right  to  lay  and  main- 
tain gas  mains  and  pipes  in  the  public  streets.  The  gas 
company  commenced  to  lay  its  pipes  in  one  of  the  streets 
embraced  within  the  terms  of  the  contract,  and  the  police 
of  the  town,  acting  under  authority  of  the  board  of  trus- 
tees, forcibly  prevented  the  servants  of  the  company 
from  proceeding  with  the  work.  Thereupon  the  company 
filed  a  bill  in  chancery,  the  object  of  which  was  to  enjoin 
the  town  from  interfering  with  the  progress  of  the  work. 
The  court  says:  *The  bill  of  complaint  in  this  case, 
though  not  strictly  a  bill  for  specific  performance  of  a 
contract,  is,  in  substance,  a  bill  of  that  kind,'  and  the 
court  there  quotes  with  approval  what  we  have  above 
quoted  from  Pomeroy. 

"It  is  the  settled  doctrine  in  this  State  that  a  party 
cannot,  as  a  matter  of  right,  have  a  contract  specifically 
enforced  in  equity,  but  that  the  exercise  of  this  power 
rests  in  the  sound  discretion  of  the  court,  in  view  of  the 
terms  of  the  contract  and  the  surrounding  circumstances. 
{Phelps  V.  Illinois  Central  Railroad  Co,  63  111.  468;  McCabe  v. 
Crosier,  69  id.  501;  Ralls  v.  Ralls,  82  id.  243;  Beach  v.  Dyer,  93 
id.  295;  Hetfield  v.  Willey,  105  id.  286.)  In  Cliicqigo,  Burling- 
ton and  Quincy  Railroad  Co,  v.  Reno,  113  111.  39,  it  is  held  that 
no  positive  rule  can  be  laid  down  by  which  the  action  of 
the  court  shall  be  governed  in  such  cases,  but  that  a  bill 
for  the  specific  performance  of  a  contract  is  addressed  to 
the  sound  discretion  of  the  court,  and  that  relief  will  not 
be  granted  as  a  matter  of  course,  although  a  legal  con- 
tract may  be  shown  to  exist.  It  will  not  be  granted  where 
it  would  be  inequitable  to  do  so,  nor  where  to  do  so  would 
interfere  with  public  interests.  The  evidence  shows  that 
during  all  the  time  for  more  than  ten  years  after  the  pas- 
sage of  the  ordinance  granting  the  right  and  the  one  re- 
voking the  grant,  neither  appellant  nor  its  co-grantee 
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made  any  attempt  to  exercise  the  rig"hts  now  claimed,  nor 
made  any  expenditure  on  the  faith  of  the  grant,  but  appar- 
ently, during^  all  that  long  period,  acquiesced  in  the  action 
of  the  city  council  revoking  the  grant.  During  that  time 
the  city  has  doubled  in  population;  has  become  incorpo- 
rated under  the  general  law;  the  streets  have  been  ex- 
tended; the  city  has  erected,  at  a  cost  of  $50,000,  a  public 
school  building  abutting  upon  one  of  the  streets  embraced 
in  the  grant,  and  many  private  residences  have  been 
erected  along  the  streets  and  are  occupied  by  citizens  of 
the  city.  The  court  will  not  decree  specific  performance 
of  a  contract  grossly  unequal  in  its  terms,  nor  where  the 
complainant  has  been  guilty  of  laches^  and  by  lapse  of 
time  such  changes  in  condition  have  taken  place  as  to 
make  the  enforcing  of  performance  an  injustice.  Taylor 
V.  Merrill,  55  111.  52;  Iglehartv.  Gibson,  56  id.  81;  Kimball  y. 
TookCy  70  id.  553;  Beach  v.  Dyer,  93  id.  295. 

"We  regard  the  money  consideration  paid  for  the 
granted  right  as  merely  nominal.  The  substantial  con- 
sideration must  have  been  the  anticipated  advantage  to 
the  city  and  the  public  to  result  from  the  building  and 
maintaining  of  the  proposed  railroad.  The  delay  for  so 
many  years  to  build  the  railroad  was  gross  laches.  The 
conditions  in  the  city  greatly  changed  during  that  long 
delay.  To  decree  specific  performance  at  this  late  date 
would  be  inequitable  and  unjust,  and  would  also  interfere 
with  public  interests.  The  decree  of  the  circuit  court  is 
affirmed." 

We  have  carefully  considered  the  questions  presented 
by  this  record  and  given  full  examination  to  the  ques- 
tions presented  by  the  brief  of  the  appellant.  Prom  that 
examination  we  are  compelled  to  concur  in  the  opinion 
of  the  Appellate  Court,  which  we  adopt  as  the  opinion 
of  this  court. 

The  judgment  of  the  Appellate  Court  for  the  Fourth 
District  is  affirmed.  Judgment  affirmed. 

\ 
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Charles  W.  Hinkley 

V. 

Alanson  H.  Reed  et  al. 
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Opinion  filed  October  16, 1899-^Iiekeanng  denied  December  8, 1899. 

1.  Appeals  and  errors — when  judgment  of  Appellate  Court  is  con- 
clusive, A  judgfment  of  the  Appellate  Court  settling  a  question  of 
fact  against  the  appellees,  from  which  the  appellees  neither  ap- 
peal nor  assign  cross-errors  upon  the  further  appeal  by  the  appel- 
lant, is  conclusive  upon  the  Supreme  Court  as  to  such  question. 

2.  Voluntary  assignments — general  assignment  does  not  pass  title 
to  property  previously  fraudulently  conveyed.  A  general  assignment  for 
the  benefit  of  creditors  does  not  pass  to  the  assignee  any  interest 
in  property  which  had  been  fraudulently  transferred  by  the  as- 
signor before  the  assignment,  nor  any  right  to  impeach  or  set  aside 
such  fraudulent  transfer. 

3.  Frattd— fraudulent  conveyance  prior  to  assignment  is  ineffectual  as 
against  judgment  creditors.  A  fraudulent  conveyance  of  property 
made  by  a  debtor  prior  to  a  general  assignment  for  the  benefit 
of  creditors  is  ineffectual  and  inoperative  as  against  a  judgment 
creditor  by  whom  it  may  be  impeached. 

Hinkley  v.  Beedy  82  111.  App.  60,  reversed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the'  Hon.  R.  S.  Tuthill,  Judge, 
presiding. 

M.  B.  &  F.  S.  LooMis,  for  appellant. 

Samuel  M.  Booth,  for  appellees. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

This  is  a  proceeding  by  creditor's  bill,  begun  in  the  cir- 
cuit court  of  Cook  county  by  Charles  W.  Hinkley,  against 
Alanson  H.  and  J.  Warner  Reed,  principal  defendants,  in- 
dividually and  as  co-partners,  under  the  name  of  A.  Reed 
&  Sons,  and  against  them  and  others  as  a  corporation  by 
the  same  name,  to  subject  the  assets  of  the  partnership 
to  the  payment  of  a  judgment  of  $595.19  in  his  favor,  re- 
covered May  31, 1898,  in  the  Cook  county  circuit  court. 
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The  bill  alleges  that  the  principal  defendants,  as  part- 
ners, have  been  for  several  years  before  this  time  engaged 
in  manufacturing  and  selling  pianos  under  the  firm  name 
of  A.  Reed  &  Sons,  having  a  main  office  at  Chicago  and 
a  factory  at  Dixon,  Illinois.  On  May  27,  1898,  being  in- 
solvent and  indebted  to  complainant,  the  partnership 
conveyed  all  its  assets  to  a  corporation  styled  A.  Reed  & 
Sons,  which  had  been  recently  organized  and  chartered. 
As  a  consideration  for  this  transfer  Alanson  H.  Reed 
and  J.  Warner  Reed  received  each  two  hundred  and  fifty 
shares  of  paid-up,  non-assessable  capital  stock  of  the 
corporation.  The  corporation  did  not,  at  the  time  of  the 
transfer,  assume  and  agree  to  pay  the  debts  of  the  part- 
nership. After  the  transfer  the  business  appears  to  have 
been  conducted  in  all  respects  as  it  was  before.  On  the 
following  day  the  Reeds,  in  their  individual  capacity  and 
as  partners,  made  an  assignment  of  their  assets  (which 
then  consisted  only  of  the  shares  of  stock)  to  George  M. 
Signor  for  the  benefit  of  their  creditors.  In  a  proceeding 
subsequently  thereto  by  the  New  York  Life  Insurance  and 
Trust  Company  against  the  principal  defendants  herein, 
the  transfer  to  the  corporation  was  held  void  because  it 
did  not  thereby  assume  the  payment  of  the  debts  of  the 
partnership.  The  corporation  soon  afterwards,  on  July 
8,  1898,  by  resolution,  assumed  the  payment  of  that  in- 
debtedness, and  then  made  an  assignment  of  all  its  assets 
to  the  Chicago  Title  and  Trust  Company,  as  assignee, 
for  the  benefit  of  its  creditors. 

The  prayer  of  the  bill  is  that  the  transfer  by  the  part- 
nership to  the  corporation,  and  the  voluntary  assignment 
by  the  Reeds  of  their  assets  (being  the  stock)  to  Signor, 
and  the  assignment  of  the  corporation  to  the  Chicago 
Title  and  Trust  Company,  be  held  fraudulent,  and  that 
the  Chicago  Title  and  Trust  Company  be  decreed  to  hold 
all  of  said  property  and  assets  in  trust  for  the  principal 
defendants,  and  that  the  said  assets  be  subjected  to  the 
payment  of  the  judgment  of  complainant.    The  principal 
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defendants  answered,  admitting  all  the  material  alleg'a- 
tions  of  the  bill  except  those  alleging  fraud.  Upon  the 
hearing  the  bill  was  dismissed.  Hinkley  appealed  to  the 
Appellate  Court,  where  the  transfer  by  the  partnership 
to  the  corporation  was  held  void,  but  that  court  found 
the  assignment  of  the  Reeds  to  Signor,  on  May  28,  1898, 
for  the  benefit  of  their  creditors,  was  valid  and  effectual 
as  a  voluntary  assignment  to  invest  Signor  with  title  to 
all  of  the  assets  and  property  of  the  Reeds  for  the  bene- 
fit of  their  creditors,  including  the  property  attempted  to 
be  transferred  to  the  corporation,  and  that  the  assign- 
ment by  the  corporation  to  the  Chicago  Title  and  Trust 
Company  was  ineffectual  and  inoperative.  The  judgment 
of  the  Appellate  Court  failing  to  give  the  relief  prayed 
in  the  bill, — the  holding  being,  in  effect,  that  the  com- 
plainant, who  obtained'^his  judgment  on  May  31,  1898,  a 
few  days  after  the  fraudulent  transfer,  is  entitled  to  no 
preference, — Hinkley  prosecutes  this  further  appeal. 

The  question  as  to  whether  the  transfer  by  the  part- 
nership to  the  corporation  was  legal  is  not  before  this 
court.  The  Appellate  Court,  by  its  judgment,  settled 
that  point  in  favor  of  appellant,  and  appellees  have 
neither  prosecuted  an  appeal  from  that  judgment  nor 
assigned  cross-errors  upon  this  record.  We  cannot,  under 
this  state  of  the  record,  go  behind  the  judgment  of  the 
Appellate  Court  in  that  regard. 

The  only  errors  assigned  here  are  by  appellant,  ques- 
tioning the  judgment  of  the  Appellate  Court  in  so  far  as 
it  holds  the  assignment  by  the  Reeds  of  May  28,  1898,  a 
valid  assignment  of  all  of  their  property,  including  that 
attempted  to  be  transferred  to  the  corporation. 

We  think  the  Appellate  Court  erred  in  holding  that 
the  assignment  to  Signor  was  effectual  to  pass  title  to 
the  property  previously  conveyed  by  the  parties  to  the 
corporation, — first,  because  it  clearly  appears  from  the 
allegations  of  the  bill,  the  answer  and  the  facts  shown, 
that  it  was  not  the  intention  of  the  Reeds  to  pass  any- 
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thing"  by  that  assignment  except  the  stock  which  they 
had  received  for  the  property  transferred;  and  second, 
the  scheme  of  transferring"  the  property  to  the  corpora- 
tion being  fraudulent  and  void  as  to  creditors,  the  subse- 
quent general  assignment  could  not  pass  to  the  assignee 
property  attempted  to  be  transferred  by  the  previous 
fraudulent  conveyance.  It  is  well  settled  that  a  general 
assignment  for  the  benefit  of  creditors  does  not  pass  to 
the  assignee  any  interest  in  propierty  before  fraudulently 
transferred  by  the  assignor,  nor  any  right  to  impeach  or 
set  aside  such  fraudulent  transfer.  Such  right  belongs 
to  the  creditors  alone.  {Bouton  v.  Dement,  123  111.  142,  and 
cases  cited.)  The  transfer  was  good  between  the  parties, 
and  is  voidable  only  at  the  instance  of  interested  third 
persons.  As  to  the  appellant,  a  judgment  creditor,  the 
fraudulent  transfer  to  the  corporation  and  the  assign- 
ment by  the  Reeds  of  their  stock  to  Signor,  as  well  as  the 
assignment  subsequently  attempted  to  be  made  by  the 
corporation  to  the  Chicago  Title  and  Trust  Company,  are 
ineffectual  and  inoperative.  Upon  these  facts,  treating 
the  transfer  to -the  corporation  as  fraudulent,  both  as- 
signments are  void,  and  the  trust  company  holds  the 
property  subject  to  the  judgment  creditors  of  the  Reeds, 
and  a  court  of  equity,  under  this  creditor's  bill,  may  di- 
rect the  application  of  those  assets  to  the  satisfaction 
of  appellant's  judgment. 

The  judgment  of  the  Appellate  Court  holding  the  as- 
signment to  Signor  effectual  to  pass  to  him  title  to  all 
the  property  of  the  Reeds,  including  that  previously  at- 
tempted to  be  transferred  to  the  corporation,  will  be  re- 
versed and  the  cause  remanded  to  the  circuit  court,  with 
direction  to  proceed  in  conformity  with  the  views  here 

P^      ^  '  Reversed  and  remanded. 
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Richard  Mowe  et  cU. 
Opinion  filed  October  16^  1899—Behearing  denied  December  IS,  1899. 

1.  Voluntary  assignments— coun<i^  court  has  exclusive  jurisdiction 
in  voluntary  assignments.  The  county  court  has,  under  the  Voluntary 
Assignment  law,  exclusive  jurisdiction  to  control  the  application 
of  the  assets  of  an  insolvent  estate  to  the  payment  of  claims,  and 
a  decree  of  the  circuit  court  ordering-  payment  of  a  claim  by  the 
assignee  as  a  preference  is  not  of  binding  force. 

2.  SAME—^hen  general  creditors  ai^  not  bound,  by  decree  awarding 
preference,  to  particular  daim.  A  decree  awarding  a  specified  claim 
preference  in  the  settlement  of  an  assigned  estate  is  not  binding 
upon  the  general  creditors  of  the  assignor  where  they  were  not 
made  parties  to  the  proceeding,  although  both  the  assignor  and 
the  assignee  appeared. 

3.  Same — general  creditors  are  njot  privies  of  assignor  or  assignee.  The 
general  creditors  of  an  assigned  estate  are  not  privies  of  the  as- 
signor or  assignee,  so  as  to  be  bound  by  a  decree  awarding  preference 
to  a  claim,  and  rendered  in  a  proceeding  in  which  the  assignor  and 
assignee  appeared  but  to  which  the  creditors  were  not  parties. 

4.  Same — when  a^ssignee  may  be  charged  ^oith  money  he  has  not  actually 
received.  An  assignee  for  the  benefit  of  creditors  may  be  charged 
with  money  which  he  never  actually  received,  if  in  his  report  he 
treats  it  as  assets  and  claims  credit  for  its  disbursement. 

5.  The  objection  that  the  trust  property  involved  was  never  the 
property  of  the  insolvent  trustee,  and  hence  did  not  pass  to  his  as- 
signee, is  determined  in  Estate  of  ISeiter  v.  Mowe,  (ante,  p.  351). 

Phillips,  J.,  dissenting. 

Weir  V.  Mwoe,  81  111.  App.  287,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict;—heard  in  that  court  on  appeal  from  the  County 
Court  of  St.  Clair  county;  the  Hon.  E.  C.  Rhoads,  Judge, 
presiding. 

Turner  &  Holder,  for  appellant: 
The  assig^nee  of  an  insolvent  debtor,  under  a  volun- 
tary assignment,  is  not  an  innocent  purchaser  for  value. 
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He  takes  the.  property  assigned  subject  to  all  equities, 
liens  and  encumbrances,  whether  created  by  operation  of 
law  or  by  the  act  of  the  insolvent,  which  existed  against 
the  same  in  the  hands  of  the  insolvent.  His  title  is  sub- 
ject to  every  infirmity  by  which  it  was  affected  in  the 
hands  of  the  assignor.  Burrill  on  Assignments,  (6th  ed.) 
482,  483;  Candlish  on  Assignments,  sees.  149,  150,  and 
cases  cited;  Brown  v.  Brabb,  67  Mich.  17;  Union  Nat.  Bank 
V.  Goetz,  32  Am.  St.  Rep.  125,  note;  Meyers  v.  Board  of  Edu- 
cation^  51  Kan.  8T;  Peak  v.  Ellicott,  30  id.  156;  Independent 
District  v.  King,  80  Iowa,  497;  Byan  v.  Phillips,  3  Kan.  App. 
704;  Hazeltine  v ^McAfee,  5  id.  119;  Bank  v.  Sanford,  62  Mo. 
App.  283;  7.  X  L.  Co.  v.  Chonreich,  65  id.  283;  Insurance  Co. 
V.  Kimble,  66  id.  370;  Synod  v.  Schoenich,  45  S.  W.  Rep.  647; 
Pundmann  v.  SchoenicJi,  id.  112;  Davenport  Plow  Works  v. 
Lamp,  80  Iowa,  722;  Phillips  v.  Overfleld,  100  Mo.  466;  Ulrici 
V.  Boekeley,  72  Mo.  App.  61;  Harrison  v.  Smith,  83  Mo.  210; 
Stotler  V.  Coats,  88  id.  514;  Chase  v.  Chapin,  130  Mass.  131; 
Bank  v.  Insurance  Co.  104  U.  S.  54;  Peters  v.  Bain,  133  id. 
670;  Bank  v.  Gillespie,  137  id.  421;  WetherellY.  Building  Ass. 
153  111.  365;  Halle  v.  Bank,  140  id.  413;  Hooven  v.  Burdette, 
153  id.  672;  Schwartz  v.  Messinger,  167  id.  472;  Davis  v.  DocA; 
Cb.  129  id.  180;  Jones  v.  Kilbreth,  49  Ohio  St.  401;  Phenix 
Milling  Co.  v.  Anderson,  78  111.  App.  261;  OHara  v.  e/ones,  46 
111.  288. 

The  assignee  for  the  benefit  of  creditors  is  the  agent 
of  the  assignor  for  the  distribution  of  the  property  as- 
signed. He  takes  no  greater  or  other  interest  in  the 
property  assigned  than  the  assignor  had.  Any  property 
held  in  trust  for  another  by  the  assignor  does  not  pass 
to  the  assignee  by  the  assignment.  Flint  on  Trusts  and 
Trustees,  sec.  240;  Ludwig  v.  Heighley,  5  Barr,  132;  24  Am. 
&  Eng.  Ency.  of  Law,  21;  Bank  v.  Wheeler,  7i  111.  App.  261; 
Jones  v.  Kilbreth,  49  Ohio  St.  401. 

A  trustee  cannot  lawfully  intermingle  the  trust  prop- 
erty with  his  own,  and  if  there  is  a  breach  of  trust  by  a 
trustee  in  this  respect,  the  trust  funds  may  be  followed 
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into  the  hands  of  a  purchaser  for  value,  if  he  had  notice 
of  it,  and  into  the  hands  of  one  not  purchasing  for  value, 
whether  he  had  notice  of  the  breach  or  not.  Flint  on 
Trusts  and  Trustees,  sec.  316;  27  Am.  &  Eng.  Ency.  of 
Law,  251;  Norton  v.  Ilixon,  25  III.  371;  Attorney  General  v. 
Agricicltural  College,  85  id.  516;  Henry  County  v.  Drainage 
Co.  52  id.  454;  Insurance  Co,  v.  SpaidSy  99  id.  251;  Fast  v. 
McPherson,  98  id.  469;  Sholty  v.  Sholty,  140  id.  81;  Malle  v. 
Bank,  140  id.  413;  Original  Assignment  Act,  sec.  11;  Starr 
&  Cur.  Stat.  chap.  72,  sec.  47;  Hopkins  y^Burr,  24  Col.  502; 
Bank  v.  Insurance  Co.  104  U.  S.  54;  Peters  v.  Bain,  133  id.  670. 

The  circuit  court  had  jurisdiction  to  jnake  the  order 
directing  that  the  trust  fund  belonging  to  this  insane 
man,  which  had  been  unlawfully  intermingled  with  the 
individual  funds  of  the  trustee,  should  be  separated  from 
the  funds  of  the  trustee  and  turned  over  to  his  successor. 
There  being  a  trust,  nothing  is  better  settled  than  that  a 
court  of  equity  has  jurisdiction  to  enforce  an  account 
and  surrender  of  the  trust  property  at  the  time  when  the 
trustee  should  have  done  so  but  had  refused.  Ellsworth  v. 
Ames  Co.  125  111.  225;  27  Am.  &  Eng.  Ency.  of  Law,  245; 
Weaver  v.  Fischer,  110  111.  146;  Russell  v.  Bank,  139  id.  538; 
Reese  v.  Wallace,  113  id.  594;  Const,  art.  6,  sec.  12. 

A  court  of  equity  has  jurisdiction  to  enforce  trusts, 
and  the  trust  property  may  be  followed  by  a  court  of 
equity  into  the  hands  of  purchasers  and  assignees  who 
are  mere  volunteers  or  who  had  notice  of  the  existence 
of  the  trust;  and  this  jurisdiction  is  not  taken  away  by 
the  fact  that  the  party  has  a  remedy  at  law,  especially 
where  the  party  seeking  relief  is  entitled  to  a  discovery, 
or  where  the  trustee  is  bound  to  state  an  account  of  the 
trust  and  its  proceeds.  Candlish  on  Assignments,  sec. 
269;  Burrill  on  Assignments,  (6th  ed.)  sec.  441;  Gregory  v. 
Bank,  171  Mass.  67;  Dia^  v.  Brunells,  24  Wend.  10;  Cheney 
V.  Langley,  56  111.  App.  86;  Halle  v.  Bank,  140  111.  413. 

Horner  &  Winkelmann,  for  appellees. 
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Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  the  Appellate  Court  for  the 
Fourth  District.  The  questions  involved  grow  out  of  an 
assignment  proceeding^  in  the  county  court  of  St.  Clair 
county,  in  which  appellant,  M.  W.  Weir,  was  appointed 
assignee  of  the  insolvent  estate  of  Henry  Seiter.  As  in 
the  case  between  the  same  parties  involving-  a  claim  in 
favor  of  Lucetta  Nichols,  the  contention  of  appellant  is 
that  the  county  and  Appellate  Courts  erred  in  holding" 
that  a  claim  in  favor  of  Lucius  D.  Turner,  conservator 
for  James  H.  Rigg-in,  was  not  entitled  to  preference  as  a 
claim  for  trust  funds  over  the  general  creditors  of  Henry 
Seiter. 

It  appears  from  the  opinion  of  the  Appellate  Court 
that  there  the  appellant  insisted  upon  two  reasons  why 
the  judgment  of  the  county  court  disallowing  that  claim 
should  be  reversed:  First,  because  the  trust  fund,  which 
amounted  in  this  case  to  $14,181.42,  was  never  the  prop- 
erty of  Seiter,  and  therefore  did  not  pass  to  his  assignee'; 
and  second,  that  a  certain  decree  entered  in  the  circuit 
court  of  St.  Clair  county  was  binding  upon  all  the  parties 
to  that  proceeding,  and  was  res  judicata  as  to  the  claim 
in  question  in  this  case.  The  first  of  these  reasons  is,  in 
substance,  the  grounds  of  reversal  urged  in  the  case  in- 
volving the  Nichols  claim,  and  what  we  have  said  in  the 
opinion  filed  in  that  case  must  be  held  to  dispose  of  the 
same  here. 

The  second  ground  of  reversal  is  based  upon  the  fact 
that  the  circuit  court  of  St.  Clair  county,  upon  a  petition 
filed  by  Turner,  as  conservator  of  Riggin,  against  Seiter, 
and  Weir  as  his  assignee,  after  the  assignment  of  Decem- 
ber 10,  1895,  entered  a  decree  to  the  effect  that  the  claim 
here  in  question  was  entitled  to  preference  in  the  settle- 
ment of  the  assigned  estate,  and  ordering  the  assignee  to 
pay  the  same  in  full  out  of  the  over-drafts  due  the  bank, 
as  soon  as  the  same  should  be  collected.    The  Appellate 
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Court,  in  its  opinion  by  Worthington,  J.,  we  think  has 
disposed  of  that  question  properly,  in  the  following  lan- 
guage: 

"The  only  remaining  question  to  be  considered  is  the 
effect  of  the  decree  of  the  circuit  court  made  June  20, 1898, 
upon  the  petition  of  Turner  against  Seiter,  and  Weir,  as 
assignee.  If  the  circuit  court  had  jurisdiction,  as  against 
appellees,  to  decide  upon  the  priority  of  claims  against 
the  Seiter  estate  in  the  hands  of  the  assignee  by  virtue 
of  the  deed  of  assignment,  or  to  decide  that  certain  assets 
in  the  hands  of  the  assignee,  scheduled  by  Seiter  as  his 
property  and  so  inventoried  by  the  assignee,  were  not  his 
property  but  were  the  property  of  James  H.  Riggin,  and 
therefore  subject  to  the  claim  of  Turner,  as  trustee,  then 
this  question  is  resjudicatay  and  the  decree  of  the  circuit 
court  is  binding,  not  only  upon  the  assignee,  but  upon  the 
county  court  and  upon  all  the  creditors  of  Seiter. 

"When  the  assignee  took  possession  of  the  assets  of 
Seiter  the  county  court  had  exclusive  jurisdiction  in  con- 
trolling their  application  in  the  payment  of  claims.  It 
had  power  to  pass  upon  the  character  of  claims,  to  inves- 
tigate liens  and  to  equitably  adjust  priorities,  to  the  same 
extent  that  a  court  of  chancery  might  do.  Any  other  con- 
struction of  the  Assignment  law  would  open  the  door  to 
confusion  and  conflicts  of  jurisdiction.  There  may  be 
special  instances,  as  in  the  enforcement  of  a  mechanic's 
lien,  in  which  a  circuit  court  may  have  jurisdiction  to 
enforce  the  lien  when  the  property  of  a  debtor  is  in  the 
hands  of  an  assignee;  but  there  must  be  reasons  for  these 
special  instances  growing  out  of  the  character  of  the 
lien,  or  because  it  cannot  be  enforced  except  in  the  cir- 
cuit court.  The  decisions  of  the  Supreme  Court  of  this 
State  clearly  establish  this  doctrine.  The  case  of  Frey- 
dendall  v.  Baldivin^  103  111.  330,  is  a  leading  case  upon  this 
point  and  has  been  repeatedly  followed.  It  is  there  said: 
*Thus  it  is  seen  that  the  whole  management  of  the  es- 
tates of  insolvent  debtors,  under  voluntary  assignments, 
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is  committed  to  the  jurisdiction  of  county  courts,  and  by 
section  14  full  authority  and  jurisdiction  are  given  to 
such  courts  in  regard  to  such  matters.  How  the  trust 
funds  in  the  hands  of  the  assignee  are  to  be  paid  over 
and  distributed  are  matters  for  the  determination  of  the 
county  court  where  such  proceedings  are  pending,  and 
its  judgments  and  orders  in  that  respect  can  only  be 
reviewed  as  the  judgments  and  decrees  of  other  courts 
of  competent  and  original  jurisdiction  are  reviewable 
by  appellate  courts.  It  was  entirely  competent  for  the 
General  Assembly  to  confer  such  jurisdiction  on  county 
courts,  and  their  jurisdiction  in  such  matters  i^  too  mani- 
fest to  be  disputed.  Certainly  a  court  of  chancery  will 
not  assume  jurisdiction  on  a  bill  to  interfere  and  direct 
how  the  county  court  shall  distribute  a  fund  over  which 
it  has  full  and  complete  jurisdiction  by  positive  statute, 
unless  under  special  circumstances.'  To  the  same  effect 
are  Hanchett  v.Waterbury,  115  111.  220;  Farivetl  y.Crandallj 
120  id.  70;  Wilson  v.  Aaron^  132  id.  238;  Newman  v.  Commer' 
cial  Nat.  Bank,  156  id.  530;  Plume  &  Atwood  Manf,  Co.  v.  Cald- 
well, 136  id.  163;  Osborne  v.  Williams,  34  111.  App.  423;  Brotvn 
V.  Stewart,  159  111.  212. 

"In  Clark  v.  Burke,  163  111.  334,  it  is  said:  'We  have  held 
in  Freydendall  v.  Baldwin,  103  111.  330,  EancJiett  v.  Waterbury, 
115  id.  220,  and  other  cases,  that  the  county  court,  under 
these  provisions,  has  complete  control  over  the  settle- 
ment of  assigned  estates,  and  that  other  courts  have  no 
power  to  interfere  with  the  exercise  of  that  jurisdiction. 
In  other  words,  the  county  court,  in  the  settlement  of 
insolvent  estates,  under  this  statute,  is  not,  as  seems  to 
be  assumed  by  counsel  for  appellant,  a  court  of  limited 
jurisdiction,  but,  on  the  contrary,  in  such  matters  is  not 
only  a  court  of  general  but  of  exclusive  jurisdiction.' 

"It  follows  from  this  construction  of  the  Assignment 
law  that  the  circuit  court  was  without  authority  to  in- 
terfere with  the  distribution  of  the  Seiter  assets  in  the 
hands  of  the  assignee. 
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"Nor  do  we  think,  even -if  it  were  held  that  this  was 
one  of  the  special  cases  in  which  it  might  assume  juris- 
dictioM,  that  its  decree  was  binding  upon  appellees.  An 
examination  of  the  petition  and  decree  discloses  these 
facts:  Neither  appellees  nor  any  of  the  general  creditors 
of  Seiter  were  parties  to  this  proceeding,  nor  were  they 
in  any  way  represented  in  it.  Seiter,  by  his  deed  of  as- 
signn^ent,  passed  to  his  assignee  the  legal  and  equitable 
title  of  all  the  property  scheduled,  including  over-drafts, 
absolutely  and  beyond  his  control.  (Brovme-Ohapin  Lumber 
Co.  v.  Union  Nat.  Bank,  159  111.  458.)  Nothing  that  he  might 
say  or  do  subsequent  to  the  assignment  could  affect  the 
title  or  character  of  any  asset  so  conveyed.  The  general 
creditors  were  not  then  represented  by  Seiter.  Weir,  the 
assignee,  was  not  the  agent  of  the  general  creditors.  He 
was  the  agent  of  Seiter  for  the  distribution  of  the  assets 
in  his  hands  as  assignee.  {Bouton  v.  Dement,  123  111.  142; 
Eanford  Oil  Co,  v.  First  Nat.  Bank,  126  id.  584.)  He  did  not, 
therefore,  represent  the  general  creditors.  Appellees, 
as  general  creditors,  had  an  interest  in  the  assets  in  the 
hands  of  the  assignee  from  the  date  of  proving  their 
claims.  {Levy  v.  Chicago  Nat  Bank,  158  111.  88;  Gibson  v. 
Bees,  50  id.  383.)  They  were  therefore  entitled  to  be  rep- 
resented in  any  proceeding  that  affected  their  interests. 
If  not  represented  in  such  proceeding  they  were  not  con- 
cluded by  anj^  judgment  or  decree  entered  in  it.  Neither 
would  such  judgment  or  decree,  or  any  finding  of  fact 
stated  in  it,  be  competent  evidence  against  them  in  any 
subsequent  proceeding.  In  Brush  v.  Fowler,  36  111.  53,  it  is 
said:  *We  understand  the  doctrine  to  be  universally  rec- 
ognized that  no  one  can  be  injuriously  affected  by  a  judg- 
ment or  decree  of  any  court  who  was  not  a  party  to  such 
judgment  or  decree.'  To  the  same  effect  is  Broom's  Legal 
Maxims,  sec.  758;  1  Greenleaf  on  Evidence,  sec.  523;  SchiUz 
V.  ScJiulz,  138  111.  665. 

"Neither  can  it  be  said  that  appellees  are  privies,  so 
as  to  be  bound  by  the  appearance  of  either  Seiter  or  of 
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his  assignee.  After  the  date  of  the  assignment,  Decem- 
ber 10,  1894,  neither  of  them  could  do  or  say  anything 
that  would  affect  the  interests  of  appellees.  The  evi- 
dence shows  that  the  petition  of  Turner  to  the  circuit 
court  was  filed,  not  only  after  the  assig'nee  had  taken 
possession  of  the  estate,  but  also  after  notice  to  creditors 
to  file  claims  had  been  given,  and  also  after  both  Turner 
and  appellees  had  filed  their  claims.  Appellees  were  not 
then  privies  to  either  Seiter  or  Weir,  and  so  not  repre- 
sented by  them. 

"It  may  be  said,  further,  that  the  finding  upon  which 
the  decree  is  based,  namely,  that  the  over-drafts  repre- 
sented the  Riggin  fund,  is  not  based  upon  any  issue  ten- 
dered in  the  petition.  It  is  a  finding  of  fact  where  there 
is  no  allegation  to  warrant  the  finding.  After  alleging 
the  appointment  of  Seiter  as  trustee,  and  his  failure  to 
turn  over  the  fund  to  Turner,  the  petition  alleges:  'Your 
petitioner  further  represents  that  the  said  Henry  Seiter, 
on  the  10th  day  of  September,  1894,  made,  executed  and 
delivered  to  Marshall  W.  Weir  a  deed  of  assig'nment  as- 
signing and  transferring  to  said  Weir  all  of  the  property, 
real  and  personal,  of  him,  the  said  Henry  Seiter,  for  the 
benefit  of  the  creditors  of  said  Seiter,  including  the  funds 
of  said  James  H.  Riggin,  insane,  in  the  hands  of  said 
Seiter,  trustee,  as  aforesaid. '  And  again,  in  the  prayer 
of  the  petition:  'That  upon  a  hearing  hereof  the  said 
Henry  Seiter  may  be  ordered  to  pay  and  turn  over  to 
your  petitioner  the  trust  fund  so  found  to  be  in  his  hands; 
that  in  case  the  said  Henry  Seiter  has  transferred  and 
turned  over  to  his  assignee,  the  said  Marshall  W.  Weir, 
the  said  trust  fund,  intermingled  and  mixed  with  his  in- 
dividual property,  then  he,  the  said  Weir,  may  be  ordered 
and  adjudged  and  decreed  to  turn  over  and  pay  to  your 
petitioner  the  said  trust  fund  in  full,  with  legal  interest 
thereon  from  January  14, 1895,  out  of  the  first  funds  com- 
ing into  his  hands  as  such  assignee,  and  that  your  peti- 
tioner may  be  decreed  to  have  a  first  and  prior  lien  upon 
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all  the  funds  in  the  hj^nds  of  Weir,  as  assignee,  for  the 
payment  of  the  trust  fund.' 

"It  will  be  seen  from  these  quotations  from  the  peti- 
tion that  there  is  no  averment  in  it  that  the  Rig'gln  fund 
had  been  kept  separate  by  Seiter  or  was  in  any  way  sep- 
arate and  distinguishable  from  other  assets  in  the  hands 
of  his  assignee,  or  that  it  was  represented  by  any  over- 
drafts. Yet  the  finding  in  the  decree  is,  'that  between 
the  seventh  day  of  February,  1894,  and  December  10, 1894, 
there  was  paid  out  of  the  bank  of  Henry  Seiter  &  Co.,  in 
over-drafts,  to  sundry  customers  of  said  bank,  the  sum  of 
123,546.07;  that  in  said  over-drafts  was  included  the  said 
trust  fund  belonging  to  James  H.  Riggin,'  and  further 
finds  that  Weir,  as  assignee,  is  collecting  such  over-drafts, 
together  with  the  assets  of  Seiter. 

"The  decree  orders  that  Weir,  as  assignee,  pay  to  Tur- 
•ner,  the  trustee,  the  sum  of  $14,025.59,  with  interest  from 
January  14,  1895,  or  such  part  thereof  as  he  can  realize 
out  of  the  assets  in  his  hands  designated  as  over-drafts, 
and  that  said  sum  of  $14,025.59,  included  in  said  assets 
as  over-drafts,  is  the  property  and  funds  of  said  trust 
fund  belonging  to  said  Riggin,  etc.  In  other  words,  with- 
out it  having  been  so  alleged  in  the  petition,  the  decree 
finds  that  $14,025.59,  being  the  Riggin  fund,  is  a  part  of 
$23,546.07  owed  by  debtors  to  Seiter  and  represented  by 
over-drafts  on  the  Henry  Seiter  &  Co.  bank,  in  the  hands 
of  assignee.  It  invades  the  jurisdiction  of  the  county 
court,  which  alone  has  authority  to  direct  the  distribu- 
tion of  the  insolvent's  estate,  by  ordering  that  $14,025.59 
of  these  over-drafts  should  be  applied  in  payment  of  the 
Riggin  fund.  As  the  county  court,  in  the  case  at  bar, 
rightly  holds  that  there  is  no  evidence- before  it  to  show 
that  the  Riggin  fund  is  embraced  in  the  over-drafts,  there 
results  the  natural  conflict  and  confusion  in  administra- 
tion which  an  interference  by  one  court  claiming  juris- 
diction with  another  court  having  jurisdiction  is  likely 
to  cause. 
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"This  further  fact  appearing  in  evidence  is  proper 
to  be  noted:  Both  Turner,  the  trustee,  and  Weir,  the 
assignee,  are  surejties  on  Seiter's  bond,  as  trustee,  for 
$25,000.  Turner  petitions  to  have  the  Riggin  fund  de- 
clared a  lien  and  entitled  to  priority  of  payment.  Weir 
and  Seiter  respond.  The  petitioner  and  the  respondent 
Weir  are  both  sureties  on  Seiter's  bond.  Seiter  is  inter- 
ested to  protect  his  bondsmen.  All  parties  to  the  peti- 
tion, then,  are  interested  in  having  $14,025.59  taken  out 
of  the  fund  in  the  assignee's  hands  for  the  payment  of 
general  creditors  and  applied  specially  in  payment  of 
the  claim  for  which  Turner  and  Weir  are  sureties.  No 
one  interested  in  opposing  the  petition  is  made  a  party. 
It  is  not  easy  to  imagine  a  proceeding  in  which  both  com- 
plainant and  defendants  would  more  heartily  and  har- 
moniously desire  the  same  decree. 

**We  conclude,.then,  that  the  decree  of  the  circuit  court 
was.  not  competent  evidence  to  prove  that  the  Riggin 
fund  was  embraced  in  the  over-drafts;  that  the  court 
being  without  jurisdiction,  it's  decree  is  not  binding  upon 
the  county  court,  the  assignee,  or  upon  appellees;  that 
the  evidence  in  the  case  at  bar  fails  to  show  that  the 
over-drafts  include  the  Riggin  fund,  but  does  show  that 
this  fund  was  mixed  and  mingled  with  the  money  in  the 
Seiter  bank  and  is  incapable  of  separation  or  identifi- 
cation." 

It  is  claimed  by  counsel  for  appellant,  in  their  brief, 
that  the  county  court  could  not  legally  make  an  order 
charging  the  assignee  with  the  $14,181.42,  because,  as  is 
said,  that  money  never  came  into  his  hands.  It  appears 
that  ]t)y  a  certain  agreement  between  creditors  of  Seiter 
he  was  to  make  good  certain  over-drafts  to  the  bank. 
He  was  assisted  in  doing  so  by  friends,  who  paid  a  cer- 
tain amount  in  cash  and  gave  their  notes  for  the  balance. 
It  seems  that  the  cash  was  received  by  the  assignee,  but 
it  is  claimed  that  the  notes  were  delivered  directly  to 
Turner  in  satisfaction  of  this  Riggin  claim.     While  it  is 
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therefore  true  that  the  assignee  did  not  actually  receive 
the  notes  amounting  to  the  $14,181.42,  it  is  shown  by  his 
report  and  the  proceedings  in  the  county  court  that  he 
treated  them  as  assets  in  his  hands  and  claimed  credit 
for  the  payment  of  the  claim  in  full. 

We  find  no  sufficient  reason  for  disturbing  the  judg- 
ment of  the  Appellate  Court,  and  it  will  accordingly  be 

^  "  Judgment  affirmed. 

Mr.  Justice  Phillips,  dissenting. 


Peter  Fortune 


182    4541  -. 

f88a  852  ^• 


1^2     4541  Bayard  Stockton  et  al. 

196     11171 

Opinion  filed  October  19, 1899 — Behearing  denied  December  9, 1899, 

1.  Principal  and  agent— potwr  to  coUect  is  not  implied  in  power  to 
"454/      loan.    It  cannot  be  inferred,  in  the  absence  of  such  usage,  that  an 

J^lj      agent  to  loan  money  is  empowered  to  collect  it. 

2.  Same — when  party  paying  debt  to  trustee  is  chargeable  with  notice 
of  his  want  of  power  to  receive  payment.  One  who  pays  to  the  trustee 
named  in  a  trust  deed  the  debt  secured  thereby,  which  he  is  not 
authorized  to  receive,  and  takes  from  him  a  release  but  does  not  ob- 
tain the  notes,  which  are  not  in  the  trustee's  possession,  is  charg-e- 
able  with  notice  of  the  trustee's  want  of  power  to  receive  payment. 

3.  Same— lo/ien  charges  against  agent  do  not  maJce  principal  respon- 
sible for  his  subsequent  acts.  Charges  against  an  agent  do  not  make 
the  principal  responsible  for  a  subsequent  act  of  the  agent  beyond 
the  scope  of  his  actual  or  implied  authority,  and  in  a  transaction 
other  than  that  concerning  which  complaint  was  made. 

4.  Payment— w^n  payees  of  notes  secu^-ed  by  trust  deed  are  not  bound 
by  payment  to  trustee.  The  payees  of  notes  secured  by  af  trust  deed 
are  not  bound  by  payment  to  the  trustee  before  maturity,  in  reli- 
ance upon  his  false  representations,  when  he  had  neither  actual 
nor  implied  authority  to  receive  it,  although  he  released  the  trust 
deed,  where  the  notes  were  not  surrendered  but  remained  In  the 
hands  of  the  payees,  who  had  no  knowledge  of  the  payment. 

Stockton  V.  Fortune,  82  111.  App.  272,  affirmed. 
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Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  E.  F.  Dunne,  Judge, 
presiding. 

Frederick  S.  Baker,  (Stillman  &  Martyn,  of  coun- 
sel,) for  appellant: 

A  principal  will  be  bound  by  payment  to  his  agent 
before  maturity,  if,  from  the  course  of  dealing  between 
them  or  from  the  facts  of  the  particular  transaction,  it 
can  reasonably  be  inferred  it  was  intended  the  agent  has 
authority  to  receive  such  payment, — and  this  whether 
the' agent  has  possession  of  the  note  or  not.  Mechem 
on  Agency,  sec.  796;  Story  on  Agenc'y,  (9th  ed.)  sec.  172; 
Thompson  v.  Elliott,  73  111.  221;  Mason  v.  Bauman,  62  id.  81; 
Insurance  Co.  v.  Maguire,  51  id.  350. 

It  has  been  held  in  cases  exactly  parallel  to  the  case 
at  bar,  that  the  agent  in  each  case  was  the  general  agent 
of  the  mortgagee  to  accept  payments  of  principal  and 
interest  upon  loans  negotiated  by  such  agent,  and  that 
the  mortgage  debts  were  fully  discharged  by  payments 
made  to  the  agent.  Security  Co.  v.  Christy,  33  Fed.  Rep.  22; 
Security  Co,  v.  Richardson,  id.  16;  Kent  v.  Congdon,  id.  228. 

Where  a  non-resident  client  and  principal  has  for 
many  years  sanctioned  the  practice  of  the  public  in  going 
to  his  attorney  for  information  about  matters  in  charge 
of  such  attorney  and  agent,  such  client  and  principal 
will  be  bound  by  the  representations  of  such  attorney 
and  agent  as  to  matters  peculiarly  in  his  charge,  whether 
such  representations  be  true  or  false.  Willard  v.  Buck- 
ingham, 36  Conn.  395;  Lobdell  v.  Baker,  1  Mete.  (Mass.)  201; 
Johnson  v.  Barber,  5  Gilm.  430;  Mechem  on  Agency,  sec. 
717;  Story  on  Agency,  (9th  ed.)  sec.  138;  Wharton  on 
Agency,  sec.  158. 

Where  a  principal  deals  through  another  acting  as  his 
agent  and  representative,  and,  after  information  of  such 
agent's  previous  dishonesty  and  fraudulent  acts  in  the 
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conduct  of  such  business,  (which  dishonesty  and  fraudu- 
lent acts  are  not  generally  known,)  continues  to  permit 
such  agent  to  act  for  him,  then  such  principal  is  guilty 
of  negligence,  and  in  case  of  loss  through  the  act  of  such 
agent,  acting  within  the  apparent  or  declared  scope  of 
his  authority,  such  negligent  principal,  and  not  the  in- 
nocent party  so  dealing  with  such  agent,  must  be  the 
loser.  Estoppel  is  a  question  of  ethics.  Railroad  Co,  v. 
Schuyler,  34  N.  Y.  59;  Dezell  v.  Odell,  3  Hill,  225;  Scott  v. 
Magloughlin,  133  111.  35. 

Montgomery  &  Hart,  (Hatch  &  Ritsher,  of  counsel,) 
for  appellees: 

Poss/sssion  of  the  securities  is.  in  the  absence  of  actual 
authority  or  a  known  course  of  dealing,  indispensable 
evidence  of  authority  to  receive  the  principal  of  the  debt. 
Stiger  v.  Bent,  111  111.  328. 

Authority  of  an  agent  to  receive  interest  or  principal 
on  a  mortgage  cannot  be  inferred  from  the  fact  that  the 
agent  had  collected  and  paid  over  to  the  mortgagee  in- 
terest on  other  mortgages.  From  authority  to  collect  the 
interest  upon  a  I^ortgage  authority  to  collect  the  princi- 
pal cannot  be  inferred,  where  the  agent  is  not  in  posses- 
sion of  the  securities.     Dunlap's  Paley  on  Agency,  274. 

Before  the  maturity  of  the  securities,  even  possession 
of  them  is,  in  the  absence  of  actual  authority  or  a  known 
course  of  dealing,  insufficient  evidence  of  authority  to 
receive  payment.  Thompson  v.  Elliott,  73  111.  221;  Smithy. 
Kidd,  68  N.  Y.  130;  Bagnell  v.  Walker-,  46  S.  W.  Rep.  126. 

Payment  before  maturity  involves  an  alteration  of  the 
original  contract.  Railway  Co,  v.  Wiggins,  46  S.W.  Rep.  731. 

A  release  of  a  trust  deed  by  the  trustee,  when  the 
note  thereby  secured  has  not  been  paid  to  the  owner  of 
it  and  such  owner  has  not  authorized  it,  has  no  effect, 
as  between  the  parties  or  subsequent  purchasers  with 
notice.  Insurance  Co,  v.  Eldredge,  102  U.  S.  545;  Stiger  v. 
Bent,  111  111.  328. 
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Mr.  Chief  Justice  Cart  weight  delivered  the  opinion 
of  the  court: 

On  April  2,  1887,  Emma  A.  Leahy  (now  Emma  A.  El- 
liot) executed  her  note  for  $5500,  payable  March  1, 1890, 
to  appellees,  Bayard  Stockton  and  LeRoy  H.  Anderson, 
trustees  for  the  children  of  Sarah  J.  Conover,  with  in- 
terest payable  semi-annually,  and  secured  the  same  by  a 
trust  deed  to  Isaac  E.  Adams,  trustee,  on  a  lot  in  Chicag'O. 
Afterward,  on  October  1, 1888,  she  executed  another  note 
for  J4500,  payable  five  years  after  date,  to  the  same  par- 
ties, with  interest  payable  semi-annually,  and  secured 
the  same  by  a  trust  deed  to  the  same  trustee  on  substan- 
tially the  same  property.  The  notes  were  for  money  bor- 
rowed, and  Isaac  E.  Adams  negotiated  the  loans  and  sent 
the  notes  to  appellees.  Said  Isaac  E.  Adams  held  a  gen- 
eral power  of  attorney  from  her  dated  May  26,  1885,  and 
on  November  22,  1889,  before  the  maturity  of  either  of 
the  notes,  she  contracted  in  writing,  by  her  said  agent, 
to  sell  said  premises  to  the  appellant,  Peter  Fortune. 
She  made  and  acknowledged  her  warranty  deed  Novem- 
ber 30,  1889,  conveying  the  premises  to  Fortune.  On  De- 
cember 2,  1889,  Adams,  as  trustee,  executed  releases  of 
the  trust  deed  and  Fortune  paid  to  Adams  the  amount  of 
the  indebtedness  thereby  secured,  but  the  notes  were  not 
in  the  hands  of  Adams  and  were  not  surrendered.  The 
conveyance  and  releases  were  filed  for  record  December 
3,  1889.  The  payment  to  Adams  was^without  the  knowl- 
edge of  the  payees,  Stockton  and  Anderson,  and  the  notes 
remained  in  their  hands,  and  Adams  paid  the  semi-annual 
interest  as  it  matured  for  about  three  years  after  he  had 
released  the  trust  deed,  when  default  was  made  in  such 
payment,  and  the  bill  was  filed  in  this  case  September 
11, 1893,  to  foreclose  the  trust  deed.  The  answers  of  Emma 
A.  Elliot,  Greenville  P.  Elliot  and  Peter  Fortune  set  up 
the  payment  in  full  of  the  notes  to  the  trustee  as  a  de- 
fense to  the  foreclosure,  and  alleged  his  authority,  as 
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agent,  to  receive  such  payment.  Other  defendants  an- 
swered with  a  general  denial  of  the  allegations  of  the 
bill.  The  cause  was  referred  to  a  master  in  chancery  to 
take  the  testimony  and  report  the  same  with  his  conclu- 
sions. He  reported  that  the  evidence  did  not  show  any 
authority  on  the  part  of  Adams  to  receive  the  payment 
or  execute  the  releases,  and  he  recommended  a  decree 
of  foreclosure  in  accordance  with  the  prayer  of  the  bill. 
The  defendant,  Peter  Fortune,  excepted  to  the  report, 
and  on  a  hearing  the  court  sustained  his  exceptions  and 
dismissed  the  bill  for  want  of  equity,  at  the  cost  of  com- 
plainants. On  appeal  to  the  Appellate  Court  that  court 
reversed  the  decree  and  remanded  the  cause,  with  direc- 
tions to  enter  a  decree  in  conformity  with  the  report  and 
recommendation  of  the  master  in  chancery. 

The  question  in  the  cas,e  is  whether  the  payment  made 
to  Adams  was  a  payment  to  the  complainants.  The  just 
rule  of  the  law  is,  that  a  person  shall  not  be  bound  by 
the  act  of  another  who  assumes  to  act  for  him  and  in 
his  behalf,  where  he  has  neither  authorized  the  assumed 
agent  to  do  the  act  nor  conferred  apparent  authority  up- 
on him.  Where  one  assumes  to  act  for  another,  that  fact 
is  notice  to  those  who  deal  with  him  that  there  must  be 
a  delegation  of  authority  from  the  principal,  and  they  are 
bound  to  ascertain  its  existence  and  extent.  In  ascer- 
taining such  authority  of  the  agent  a  third  person  may- 
rely  upon  the  apparent  authority  which  the  alleged  prin- 
cipal holds  the  agent  out  as  having,  because  to  permit 
the  principal  to  repudiate  the  authority  in  such  a  case 
would  be  to  enable  him  to  commit  a  fraud  on  other  par- 
ties. In  this  case  there  was  no  authority  conferred  upon 
Adams  to  receive  payment,  either  expressly  or  by  impli- 
cation. The  complainants  did  not  intend  to,  and  did  not, 
delegate  to  him  such  authority.  Adams  was  a  lawyer 
living  in  Chicago,  and  he  wrote  to  complainants  several 
letters  proposing  to  make  loans  of  trust  funds  in  their 
hands  upon  the  security  of  Chicago  real  estate.     On  De- 
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cember  24,  1886,  complainant  Stockton  wrote  to  Adams, 
agreeing  to  take  a  loan  so  proposed  and  outlining  the 
method  of  doing  the  business.  Adams  replied  by  tele- 
gram and  letter,  and  under  the  arrangement  entered  into 
twenty-six  loans  were  made  from  1886  to  1893.  The  ar- 
rangement was  that  Adams  would  procure  applications 
for  loans  and  forward  them  to  complainants,  who  would 
determine  whether  they  would  accept  the  loans.  Adams 
was  to  furnish  an  appraisement  of  the  value  of  the  prop- 
erty. If  the  loan  was  accepted  Adams  was  to  procure 
the  necessary  papers  to  be  executed  and  forward  them, 
except  the  one  that  would  have  to  be  recorded,  together 
with  his  opinion  of  the  title,  and  a  draft  for  the  amount 
of  the  loan  at  one  day's  sight.  When  that  was  done  they 
would  accept  the  draft  or  forward  a  draft  for  the  money. 
After  the  trust  deed  was  recorded  he  would  send  that, 
and  complainants  in  all  cases  held  the  securities.  When 
interest  matured  Adams  usually  received  the  money  from 
the  borrower  and  remitted  it  to  complainants,  who  then 
sent  the  coupon  to  be  surrendered,  and  sometimes  com- 
plainants sent  to  Adams  coupons  that  were  due,  for  col- 
lection. In  a  few  instances  borrowers  desired  to  pay  off 
the  loans  before  maturity.  In  these  cases  Adams  wrote 
to  complainants  for  their  consent,  and  if  they  were  will- 
ing, the  original  papers  and  abstract  were  sent  to  him,* 
with  instructions.  In  this  case  Adams  wrote  to  complain- 
ants October  10, 1889,  as  follows:  "Mrs.  Leahy  has  been 
made  an  offer  for  her  property  and  buyer  desires  to  pay 
cash.  I  have  stated  that  without  your  consent  I  have  no 
power  to  release,  but  that  I  would  lay  the  matter  before 
you."  Complainants  replied:  "We  would  prefer  not  to 
release  the  Leahy  mortgage,  unless  our  action  would  be 
productive  of  real,  substantial  loss  to  her."  Adams  had 
a  partner,  Hamilton,  and  the  answer  was  in  the  firm  name, 
as  follows:  "We  will  refer  your  answer  to  Mrs.  Leahy." 
On  November  20,  1889,  Adams  again  wrote:  "Have  you 
the  abstracts  for  the  Leahy  loan,  corner  Wood  and  Madi- 


Digitized  by 


Google 


460  Fortune  v.  Stockton.  [182  E 

son  streets?  If  so,  will  you  please  forward  the  same  im- 
mediately? Mrs.  Leahy  will  probably  sell  the  property. 
As  to  taking"  up  the  loans  existing"  on  the  same,  we  tried 
to  arrange  to  let  them  lie,  but  we  cannot  yet  state."  He 
further  said  they  had  two  or  three  very  good  stpplications 
for  loans,  which  they  would  hold  in  case  it  should  become 
necessary  to  take  the  money  if  complainants  should  de- 
sire to  place  it  there,  as  well  as  some  other  money  that 
was  coming  in.  On  November  22, 1889,  complainants  sent 
the  Leahy  abstract  by  express,  and  wrote  saying"  they 
hoped  Adams  could  arrange  to  have  the  loans  remain 
without  change.  The  next  day  Adams  again  wrote  that 
Mrs.  Leahy  was  obliged  to  request  a  clearance  of  the 
loans,  and  saying,  "Mrs.  Leahy  will  pay  interest  to  date 
of  re-investment,  and  I  have  assured  her,  in  the  light  of 
your  last  favor  on  this  subject,  that  I  thought  you  would 
consent  to  release,  though  you  did  not  like  to  do  it."  On 
November  30,  1889,  Adams  wrote  about  other  applica- 
tions, saying  that  he  would  advise  complainants  the  first 
of  the  next  week  how  the  money  had  better  be  divided 
up,  and  concluding:  "At  the  same  time  I  will  give  you 
date  when  Leahy  money  will  be  ready  for  your  order, 
and  ask  you  at  that  time  to  forward  note,  trust  deed,  etc., 
in  your  possession." 

•  Now,  it  is  evident  from  these  letters  that  the  com- 
plainants were  willing,  under  the  circumstances,  to  re- 
ceive payment  before  the  maturity  of  the  notes  and  to 
re-invest  the  money  with  other  funds,  and  expected  to 
send  the  notes  and  trust  deeds  to  Adams,  with  directions, 
whenever  the  transaction  was  ready  to  be.  closed,  but 
they  never  sent  the  securities  nor  gave  the  authority  and 
were  not  called  upon  to  do  so.  Adams  got  a  check  pay- 
able to  his  own  order  and  converted  the  money  to  his 
own  use  without  the  knowledge  of  complainants.  The  un- 
derstanding, and  the  only  understanding,  was  that  Adams 
would  look  over  other  applications  and  decide  which  it 
was  best  to  accept,  and  if  the  sale  by  Mrs.  Leahy  was 
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effected,  would  send  for  the  notes.  After  the  trust  deeds 
had  been  released  he  wrote  complainants,  December  5, 
1889:  "I  will  want  the  Leahy  papers  early  next  week,  and 
will  send  you  further  word."  On  January  2,  1890,  Adams 
represented  that  the  Leahy  matter  was  still  pending",  and 
on  January  9,  1890,  wrote:  "The  Leahy  matter  has* been 
delayed  by  sickness  of  one  of  the  parties,  and  may  be  for 
some  time."  Afterward  he  forwarded  the  interest  from 
time  to  time  as  it  became  due.  Adams  had  never  received 
payment  of  loans  and  executed  releases  without  the  se- 
curities, and  there  was  no  implied  authority  to  make  the 
collection  in  that  way.  In  every  one  of  the  loans  com- 
plainants had  the  notes  before  they  advanced  the  money 
loaned,  and  in  no  case  did  they  authorize  or  permit  Adams 
to  collect  the  principal  debt,  except  as  they  sent  him  the 
security.  In  one  instance  complainants  sent  the  security 
to  Adams  to  receive  the  money  and  there  was  long"  delay 
in  receiving"  the  remittance,  in  consequence  of  which,  on 
September  23, 1888,  Stockton  wrote  him  with  reference  to 
a  payment  of  a  mortgage  to  be  made  by  Proudfoot,  that 
the  application  for  the  new  loan  to  take  its  place  ought 
to  be  sent  to  complainants  and  the  new  mortgage  drawn, 
and  the  notes,  abstracts,  etc.,  sent  to  them  before  they 
surrendered  the  mortgage. 

The  evidence  does  not  show  any  appearance  of  au- 
thority in  Adams  to  receive  the  payment  and  release  the 
trust  deeds.  It  is  not  claimed  that  there  was  any  usage  or 
custom  of  the  business  from  which  Fortune  or  Mrs.  Leahy 
could  have  inferred  that  Adams  had  power  to  make  the 
collection.  An  agent  employed  to  negotiate  a  contract 
does  not  have,  as  an  incident  thereto,  authority  to  receive 
payment,  and  in  the  absence  of  such  usage  it  cannot  be 
inferred  that  Adams  was  empowered  to  collect  the  money 
because  he  was  agent  to  loan  it.  (Thompson  v.  Elliott^  73 
111.  221.)  It  is  practically  the  universal  custom  to  take 
up  and  cancel  notes  when  they  are  paid,  and  for  one  who 
is  authorized  to  collect,  to  have  possession  of  the  notes 
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and  be  able  to  surrender  them.  Adams  did  not  have  pos- 
session of  these  notes,  and  we  think  it  has  uniformly  been 
considered,  under  like  circumstances,  that  there  is  no 
appearance  of  authority  to  make  the  collection.  Where 
an  agent  has  possession  of  a  note  that  is  due,  it  may  be 
inferred  that  he  has  authority  to  receive  payment  of  it, 
but  such  an  authority  could  not  be  inferred  from  that 
fact  in  a  case  like  this,  where  the  paper  was  not  due* 
Where  a  trustee  releases  a  trust  deed  and  receives  pay- 
ment of  the  debt  without  actual  authority  and  without 
producing  the  securities,  the  party  paying  has  notice  of 
the  want  of  power  in  the  trustee.  {Cooley  v.  Willard,  34  111. 
68;  Stiger  v.  Bent,  111  id.  328.)  The  inference  of  authority 
to  receive  payment  arising  from  the  possession  of  the  se- 
curities is  founded  upon  such  possession,  and  it  does  not 
exist  without  possession.  1  Am.  &  Eng.  Ency.  of  Law, 
(2d  ed.)  1026. 

Not  only  was  there  no  appearance  of  authority,  but 
Fortune  did  not  rely  upon  any.  Adams  made  the  contract 
of  sale  as  attorney  in  fact  for  Mrs.  Leahy,  and  William 
J.  English  was  attorney  for  Fortune.  The  business  was 
closed  up  at  the  office  of  Fortune's  brewery,  in  Chicago. 
English  inquired  for  the  notes,  and  Adams  answered  that 
he  was  pressed  with  business  and  was  going  away;  that 
he  had  made  a  search  in  his  office  for  them  but  they  were 
mislaid;  that  he  had  looked  for  them  several  days  before, 
and  that  he  wrote  to  complainants  asking  them  to  send 
them  if  they  had  them;  that  he  supposed  they  would  be 
there  on  the  afternoon  mail;  that  he  would  send  them 
over  or  have  his  partner,  Hamilton,  do  so;  that  he  had 
purchased  his  ticket  and  sleeper  to  Boston  that  night, 
and  that  his  wife  was  outside  the  office  in  a  carriage 
waiting  for  him;  that  he  was  pretty  sure  the  notes  were 
in  his  office,  but  mislaid;  that  he  was  jointly  interested 
with  the  complainants,  and  they  owed  him  quite  a  large 
amount  of  money,  and  he  was  really  the  owner  of  the 
money.     Fortune  asked  Euglish  what  he  thought  about 
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it,  and  he  replied  that  he  knew  Adams  as  a  reputable 
lawyer,  apparently  well  off  and  standing"  high  socially, 
and  that  he  himself  should  take  his  chances  on  it.  For- 
tune concluded  to  do  so,  and  made  his  chex:k  payable  to 
the  order  of  Adams,  relying  on  his  assertions.  This  shows 
clearly  that  Fortune  did  not  rely  upon  anything  that  com- 
plainants did,  but  upon  Adams'  false  statement  that  he 
had  authority  and  that  he  was  the  equitable  owner  of  the 
notes.  Fortune  was  not  only  guilty  of  negligence  in  that 
respect,  but  he  made  no  inquiry  afterward  for  the  notes 
during  a -considerable  period  of  time,  when  Adams  was 
responsible  and  when  no  person  would  probably  have  suf- 
fered if  investigation  had  been  made.  It  was  the  obvious 
dictate  of  common  sense  and  ordinary  prudence  to  have 
obtained  the  securities,  or  at  least  to  have  made  inquiry 
when  they  were  not  sent  as  agreed.  Instead  of  following 
such  a  course,  he  left  the  securities  uncanceled  and  un- 
paid in  the  hands  of  the  payees  for  years. 

It  appears  that  Charles  D.  Seeberger,  who  had  been  a 
very  intimate  friend  of  Adams  and  had  quarreled  with 
him,  made  charges  against  him  to  Stockton  and  Ander- 
son in  1888,  and  it  is  argued  that  they  should  have  with- 
drawn the  agency  from  Adams  on  account  of  said  charges, 
and  that  by  failing  to  do  so  they  have  become  responsible 
for  his  wrong.  Seeberger's  disclosures  had  nothing  to  do 
with  this  transaction,  and  complainants  cannot  be  held 
responsible  for  an  act  which  they  neither  authorized,  nor 
gave  the  public  or  any  person  reason  to  suppose  they  had 
authorized,  on  account  of  anything  Seeberger  had  told 
them. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Hugh  N.  Pueming 

V. 

James  M.-^Mills  et  aL 
Opinion  filed  Octobei'  19,  ISB^-^Behearing  denied  Beccunher  7, 1899, 

1.  Witnesses — uihen  complainanXa  in  partition  are  not  disquaUJied 
under  section  f  of  Evidence  act.  The  son  of  a  grantee  does  not  defend 
as  heir  in  a  suit  to  set  aside  the  deed  and  for  partition,  so  as  to  pre- 
clude the  complainants  from  testifying  against  him  under  section  2 
of  the  Evidence  act,  where  the  validity  of  the  deed  as  well  as  the 
complainants'  title  rests  upon  a  will  under  which  they  all  claim. 

2.  Wills— sale  to  pay  child's  debt  is  not  vnthinpowe^*  to  sell  for  support 
and  maintenance,  A  widow  given  hy  will  a  life  estate  in  real  prop- 
erty, and  empowered  to  sell  it  for  the  support  and  maintenance  of 
herself  or  family,  is  without  authority  to  convey  the  property  to 
pay  a  debt  of  one  of  her  children. 

3.  Landlord  and  tenant — one  acquiring  possession  by  goUumou 
with  tenants  cannot  impeach  landlord's  title.  One  who  obtains  posses- 
sion of  property  by  collusion  with  tenants  stands  in  no  better  posi- 
tion than  they,  and  must  deliver  up  the  possession  to  the  landlord 
before  he  can  maintain  a  bill  to  impeach  title. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Henry  B.  Willis,  Judge,  presiding. 

This  was  a  bill  for  partition,  brought  by  James  M. 
Mills,  against  Frederick  N.  Mills,  Jennie  M.  Mills,  Kath- 
erine  L.  Mills,  Charles  Whitcomb  and  Hugh  N.  Fleming, 
for  partition  of  certain  premises  in  Chicago,  and  to  set 
aside  a  certain  warranty  deed  executed  by  Eliza  A.  Mills 
to  Maria  L.  Fleming  on  June  24,  1892. 

There  is  no  substantial  dispute  between  the  parties  in 
regard  to  the  facts.  Royal  A.  B.  Mills  was  at  the  time 
of  his  death  the  owner  of  the  property  described  in  the 
bill  of  complaint.  He  departed  this  life  on  the  twenty- 
fifth  day  of  January,  1882,  leaving  him  surviving  as  his 
only  heirs-at-law  and  next  of  kin,  his  widow,  Eliza  A. 
Mills,  and  his  four  children,  James  M.  Mills,  the  complain- 
ant, Frederick  N.  Mills,  (who  has  since  deceased,)  Jennie 
M.  Mills  and  Katberine  L.  Mills,  the  appellees,  and  also 
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leaving  a  last  will  and  testament,  the  material  portion 
of  which,  so  far  as  this  case  is  involved,  is  as  follows: 

"I  give,  devise  and  bequeath  to  my  beloved  wife,  Eliza 
A.  Mills,  all  the  property,  estate  and  effects  of  every  kind 
whereof  I  may  die  seized  or  possessed,  to  her  sole  and 
separate  use  during  her  life;  and  I  also  give  my  wife  full 
right  and  power,  and  at  her  own  discretion,  to  sell  and 
dispose  of  all  or  any  part  of  my  said  estate,  whether  real 
or  personal,  for  the  support  and  maintenance  of  herself 
or  family.  In  the  event  of  her  death  I  direct  that  all  my 
estate  that  may  be  left  in  her  hands  shall  descend  to  my 
children  and  their  descendants,  if  any,  such  descendants 
taking  the  share  of  the  deceased  child." 

The  will  bore  date  April  17,  1875  and  was  probated  in 
Cook  county  on  July  5,  1882. 

On  June  3,  1887,  the  widow,  Eliza  A.  Mills,  procured 
from  Margaret  P.  Layton  a  loan  of  $2000,  and  to  secure 
the  payment  of  the  amount  she  gave  a  promissory  note  for 
the  sum,  payable  in  three  years  from  date,  with  interest, 
and  she,  together  with  appellees,  executed  and  delivered 
to  David  O.  Strong,  as  trustee,  a  trust  deed  conveying 
lot  7  of  the  property  in  question,  which  was  duly  filed  for 
record.  Subsequently  Frederick  N.  Mills  (now  deceased) 
received  from  Hugh  B.  Fleming,  the  father  of  appellant, 
certain  securities  and  real  estate  amounting  to  upwards 
of  $15,000,  a  portion  of  which  securities  was  lost  by  Fred- 
erick N.  Mills  in  speculation,  and  he  was  unable  to  repay 
to  Hugh  B.  Fleming  the  balance  of  $15,000.  These  secur- 
ities were  delivered  toJPrederick  N.  Mills,  and  the  real 
estate  was  conveyed  to  bim  by  Hugh  B.  Fleming  in  view 
of  anticipated  financial  difficulties  and  for  the  purpose 
of  placing  it  beyond  the  reach  of  his  creditors.  Subse- 
quently, on  or  about  the  fifteenth  day  of  August,  1887, 
Hugh  B.  Fleming,  who  was  a  resident  of  Erie,  Pa.,  came 
to  Chicago  and  had  an  accounting  with  Frederick  N. 
Mills,  and  it  was  agreed  that  the  amount  due  to  Fleming 
on  account  of  securities  which  Mills  was  unable  to  return, 
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was  $15,275,  and  Fleming  demanded  payment  or  security 
from  Frederick  N.  Mills.  The  subject  was  brought  to  the 
attention  of  Eliza  A.  Mills,  the  mother  of  Frederick  N. 
Mills,  and  she  gave  her  three  notes,  of  $5000  each,  pay- 
able to  the  order  of  Maria  L.  Fleming,  wife  of  Hugh  B. 
Fleming,  and  a  mortgage  to  Maria  L.  Fleming  to  secure 
the  notes,  upon  lots  7  and  8  of  the  premises  in  question, 
both  notes  and  mortgage  bearing  date  the  fifteenth  day 
of  August,  1887.  Subsequently,  on  June  24,  1892,  in  con- 
sideration of  $18,000,  which  was  intended  to  cover  the 
three  notes  of  $5000  each  secured  by  the  mortgage  above 
mentioued,  and  the  note  in  favor  of  Margaret  F.  Layton 
for  $2000  secured  by  the  trust  deed  above  mentioned,  and 
for  accrued  interest  upon  the  $15,000,  Eliza  A.  Mills,  the 
widow,  executed  a  warranty  deed  to  Maria  L.  Fleming 
conveying  the  property  in  question.  The  deed  was  the 
statutory  form  of  warranty  deed,  and  made  no  reference 
to  the  power  in  the  will  of  Royal  A.  B.  Mills. 

Eliza  A.  Mills  remained  in  possession  of  the  premises 
in  question  until  her  death,  on  October  11,  1892.  She 
never  re-married,  and  left  surviving  as  her  only  heirs- 
at-law  and  next  of  kin,  her  said  children,  James  M.  Mills, 
Frederick  N.  Mills,  Jennie  M.  Mills  and  Katherine  L. 
Mills.  After  the  death  of  Mrs.  Mills,  Frederick  N.  Mills, 
Jennie  M.  Mills  and  Katherine  L.  Mills,  who  were  living 
with  her  at  that  time,  remained  in  possession  of  the  prem- 
ises in  question  until  on  or  about  the  first  day  of  May, 
1894,  when  they  took  a  lease  in  writing  from  the  appel- 
lant, Hugh  N.  Fleming,  for  the  premises  in  question  for 
a  period  of  one  year,  for  a  certain  rental  reserved  in  the 
lease.  Hugh  N.  Fleming  had  inherited  whatever  title  he 
had  from  his  mother,  Maria  L.  Fleming,  who  had  died 
some  time  prior  to  May,  1894.  At  the  expiration  of  said 
lease,  on  or  about  April  30,  1895,  James  M.  Mills  entered 
into  possession'  of.  the  property  in  question,  except  the 
barn  thereon,  and  filed  the  bill  of  complaint  in  this  case 
for  partition,  making  his  brothers  and  sisters,  Hugh  N. 
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Pleminf,  the  appellant,  and  Charles  Whitcomb,  appellee, 
who  was  in  possession  of  the  barn,  defendants.  The  bill 
claims,  and  appellees  contend,  that  the  execution  of  the 
mortgag-e  of  $15,000  to  Maria  L.  Fleming,  and  the  subse- 
quent deed  of  Eliza  A.  Mills  to  Maria  L.  Fleming,  were 
without  effect  in  law  and  void  as  against  the  heirs  of 
Royal  A.  B.  Mills,  because  they  were  not  given  for  the 
support  and  maintenance  of  Mrs.  Mills  and  her  family, 
and  were  not  authorized  by  the  power  in  the  will;  and 
the 'appellees,  Jennie  M.  Mills  and  Katherine  L.  Mills, 
further  contend  that  the  taking  of  a  lease  from  Hugh  N. 
Fleming,  under  the  circumstances,  does  not  estop  them 
from  denying  that  Hugh  N.  Fleming  had  title  to  the  prop- 
erty. On  April  28,  1898,  during  the  pendency  of  this  suit, 
Frederick  N.  Mills  died,  having  never  married,  and  leav- 
ing him  surviving  the  appellees,  James  M.,  Jennie  M.  and 
Katherine  L.  Mills,  his  only  heirs-at-law. 

The  circuit  court  decreed  that  the  mortgage  bearing 
date  the  fifteenth  day  of  August,  1887,  given  by  Eliza  A. 
Mills  to  Maria  L.  Fleming,  and  the  warranty  deed  be- 
tween the  same  parties  dated  the  twenty-fourth  day  of 
June,  1892,  were  not  given  for  the  support  and  mainte- 
nance of  Eliza  A.  Mills  or  her  family,  and  were  not  ex- 
ecuted in  pursuance  of  or  under  the  power  contained  in 
the  will  of  Royal  A.  B.  Mills,  and  were  null  and  void  as 
against  appellees,  heirs  of  Royal  A.  B.  Mills,  and  did  not 
operate  to  convey  the  fee  of  the  property;  that  the  appel- 
lant, Hugh  N.  Fleming,  be  subrogated  to  the  rights  of 
Margaret  F.  Layton  or  her  assigns  under  the  trust  deed 
from  Eliza  A.  Mills  and  others  to  David  O.  Strong,  trus- 
tee, given  to  secure  the  indebtedness  of  $2000,  and  that 
the  appellees  account  to  the  appellant,  Fleming,  for  said 
$2000  and  interest  thereon  from  July  3,  1892,  together 
with  all  taxes  and  assessments  paid  upon  the  property 
by  Maria  L.  Fleming  or  Hugh  N.  Fleming,  and  that  ap- 
pellant, Hugh  N.  Fleming,  should  account  to  appellees, 
James  M.,  Katherine  L.  and  Jennie  M.  Mills,  for  all  rents 
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received  from  the  property  from  said  Frederick  N.,  Kath- 
erine  L.  and  Jennie  M.  Mills  or  Charles  Whitcomb,  or  any 
other  person  since  the  death  of  Eliza  A.  Mills;  and  that 
the  balance  found  to  be  due  to  Fleming,  with  lawful  in- 
terest thereon,  should  remain  a  lien  upon  the  property  in 
question  until  the  same  is  paid;  that  the  matter  of  ac- 
counting be  referred  to  a  master  in  chancery  to  take  and 
state  the  account;  that  upon  the  death  of  Frederick  N. 
Mills,  appellees,  James  M.,  Jennie  M.  and  Katherine  L. 
Mills,  were  his  only  heirs-at-law,  and  each  inherited  one- 
third  of  all  the  right,  title  and  interest  of  said  Frederick 
N.  Mills  in  the  property,  and  that  said  appellees  are  each 
entitled  to  an  undivided  one-third  of  the  premises  in 
question  in  fee  simple,  subject  to  the  lien  for  the  amount 
due  Hugh  N.  Fleming  to  be  found  upon  the  accounting, 
and  decrees  a  division  or  partition  of  the  premises,  and 
that  upon  the  filing  and  approval  of  the  master's  state- 
ment of  account  between  the  parties,  commissioners  shall 
be  appointed  by  the  court  to  make  partition  of  the  prem- 
ises, in  the  usual  form  of  partition  decree. 

WiCKERSHAM  &  Haynek,  for  appellant. 

Smith,  Helmer,  Moulton  &  Price,  for  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

As  has  been  seen,  the  property  in  question  was  willed 
to  Eliza  A.  Mills  for  life,  with  power  to  sell  for  the  sup- 
port and  maintenance  of  herself  or  family.  On  the  hear- 
ing appellees  introduced  James  M.  Mills,  Frederick  N. 
Mills  and  Katherine  L,  Mills  as  witnesses,  for  the  pur- 
pose of  proving  that  the  conveyance  of  the  premises  by 
Eliza  A.  Mills  to  Maria  L.  Fleming  was  not  made  for  the 
support  and  maintenance  of  herself  or  family,  and  it  was 
proven  by  the  witnesses,  or  some  of  them,  that  the  con- 
veyance was  not  made  for  the  support  and  maintenance 
of  Mfs.  Mills  or  her  family,  but,  on  the  other  hand,  it 
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was  made  to  pay  a  debt  due  from  Frederick  N.  Mills  to 
Hugh  B.  Fleming.  The  appellant  objected  to  the  testi- 
mony of  these  witnesses,  and  claims  that  under  section  2 
of  chapter  51  of  our  statutes  they  had  no  right  to  testify 
in  the  case.  That  section  is  as  follows:  "No  party  to . 
any  civil  action,  suit  or  proceeding,  or  person  directly 
interested  in  the  event  thereof,  shall  be  allowed  to  tes- 
tify therein  of  his  own  motion  or  in  his  own  behalf,  by 
virtue  of  the  foregoing  section,  when  any  adverse  party 
sues  or  defends  as  *  *  *  executor,  administrator,  heir, 
legatee  or  devisee  of  any  deceased  person,  *  ♦  ♦  un- 
less when  called  as  a  witness  by  such  adverse  party  so 
suing  or  defending."  Appellant  claims  that  he  was  sued 
and  defends  as  heir-at-law  of  Maria  L.  Fleming,  and  un- 
der the  statute  the  heirs  of  Royal  A.  B.  Mills  were  pre- 
cluded from  testifying  against  him. 

When  the  situation  of  the  parties  in  relation  to  the 
title  to  the  property  in  question  is  fully  understood  it  will 
be  seen  that  the  position  of  appellant  cannot  be  main- 
tained. Royal  A,  B.  Mills  owned  the  property  when  he 
died.  He  disposed  of  the  property  by  will.  The  title 
of  appellant  to  the  property,  whatever  it  may  be,  is  de- 
rived from  and  rests  upon  the  will.  So,  also,  the  com- 
plainant and  the  other  heirs-at-law  of  Royal  A.  B.  Mills 
claim  and  derive  their  title  from  the  will.  It  is  true  that 
appellant  claims  as  an  heir  of  his  mother,  Mrs.  Fleming; 
but  the  only  title  of  Mrs.  Fleming  arose  from  a  deed  made 
to  her  by  Eliza  A.  Mills,  and  Mrs.  Mills'  power  or  author- 
ity to  convey  rests  upon  the  provisions  of  the  will  of 
Royal  A.  B.  Mills,  and  hence  it  is  that  appellant,  the  ap- 
pellees and  the  other  heirs-at-law  of  Mills  all  claim  under 
the  will  of  Mills.  Appellant  is  therefore  not  defending 
as  an  heir,  within  the  meaning  of  the  statute,  and  hence 
his  objection  to  the  evidence  was  properly  overruled. 

The  question  here  Involved  is  controlled  by  Pigg  v. 
Carroll,  89  111.  205,  and  Mueller  v.  Rebhan,  94  id.  142.  In 
the  discussion  of  a  similar  question  in  the  latter  case  it 
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is  said  (p.  149):  "In  Pigg  v.  Carroll,  89  111.  205,  it  was  held 
that  in  a  proceeding  for  partition  of  land  between  heirs 
and  for  the  adjustment  of  matters  of  advancements  made 
to  some,  the  husband  Of  one  of  the  parties  was  a  compe- 
tent witness  in  behalf  of  his  wife.  Although  the  parties 
claimed  their  respective  rights  and  sued  and  were  sued 
in  respect  to  rights  held  by  inheritance,  yet  the  statute 
could  have  no  application  to  such  case.  The  statute  in 
this  regard  was  intended  to  protect  the  estates  of  de- 
ceased persons  from  the  assaults  of  strangers,  and  re- 
lates to  proceedings  wherein  the  decision  sought  by  the 
party  so  testifying  would  tend  to  reduce  or  impair  the 
estate,  and  does  not  relate  to  the  relative  rights  of  heirs 
or  devisees  as  to  the  distribution  of  an  estate  in  pro- 
ceedings by  which  the  estate  itself  is  in  no  event  to  be 
reduced  or  impaired." 

There  is  no  effort,  here,  to  reduce  or  impair  the  estate 
of  Mrs.  Fleming,  which  the  appellant  claims  to  represent. 
That  estate  is  not  involve(l  in  this  proceeding.  The  es- 
tate here  involved  is  that  of  Royal  A.  B.  Mills,  and  that 
alone,  and  the  question  involved  is  whether  the  property 
in  question  passed  by  the  deed  of  Mrs.  Mills  to  Mrs.  Flem- 
ing, or  whether,  upon  the  death  of  Mrs.  Mills,  the  prop- 
erty passed  to  the  heirs  of  Mills,  as  provided  in  his  will. 
If  the  property  involved  was  not  conveyed  by  Mrs.  Mills 
for  the  support  or  maintenance  of  herself  or  family,  that 
fact  appellees  had  a  right  to  prove  by  complainant  in  the 
bill  and  the  other  heirs-at-law  of  Royal  A.  B.  Mills. 

In  regard  to  the  validity  of  the  conveyance  from  Eliza 
A.  Mills  to  Maria  L.  Fleming  but  little  need  be  said.  By 
the  terms  of  the  will  of  Royal  A.  B.  Mills  a  life  estate 
was  conferred  upon  Eliza  A.  Mills,  with  power  of  sale 
for  the  support  and  maintenance  of  herself  or  family. 
She  was  clothed  with  the  power  of  sale  for  the  purpose 
named,  but  for  no  other  purpose  whatever.  The  testa- 
tor, who  conferred  the  power,  had  the  right  to  impose 
such  lawful  checks  or  conditions  upon  the  exercise  of  the 
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power  as  he  might  deem  proper,  and  no  sale  could  be 
made  without  a  strict  compliance  with  the  terms  upon 
which  a  sale  was  authorized.  Here  appellant  introduced 
no  evidence  to  show  that  the  deed  was  made  for  the  pur- 
pose of  raising  money  for  the  support  of  Mrs.  Mills  or  her 
family,  but,  on  the  other  hand,  appellees  established  by 
the  evidence  that  the  sale  was  made  for  the  purpose  of 
paying  a  debt  due  from  Frederick  N.  Mills  to  Hugh  B. 
Fleming.  As  Mrs.  Mills  had  no  authority  to  convey  for 
the  purpose  for  which  the  deed  was  made,  the  deed  may 
be  regarded  as  a  fraud  on  the  devisees  of  the  remainder 
in  fee,  as  held  in  Griffin  v.  Griffin^  141  111.  373.  If  it  had  be- 
come necessary  to  use  the  property  in  question  for  the 
support  and  maintenance  of  the  widow  or  her  family, 
and  she  had  sold  and  conveyed  the  property  to  raise 
money  for  that  purpose,  the  sale  might  be  sustained;  but 
she  had  no  authority  to  convey  the  property  to  pay  a 
debt  which  one  of  her  children  bad  incurred  in  specula- 
tion, and  the  sale  for  that  purpose  cannot  be  sustained. 
But  while  the  conveyance  from  Mrs.  Mills  to  Maria 
L.  Fleming  must  ultimately  be  set  aside,  there  is  one  in- 
surmountable difficulty  in  the  way  of  sustaining  the  pres- 
ent bill  and  granting  the  relief  given  by  the  decree.  It 
appears  that  on  the  first  day  of  May,  1894,  Frederick  N. 
Mills,  Jennie  M.  Mills  and  Katherine  L.  Mills  leased  the 
premises  in  controversy  of  Hugh  N.  Fleming  for  the  term 
of  one  year,  for  a  certain  rent  specified  in  the  lease.  They 
occupied  the  premises  under  the  lease  and  paid  the  rent. 
A  day  or  two  before  the  lease  expired  the  lessees  permit^ 
ted  the  complainant  in  the  bill  to  enter  into  the  posses- 
sion of  the  property.  Having  obtained  possession  from 
appellant's  tenants,  he  filed  this  bill  for  partition  and  to 
set  aside  the  deed  under  which  appellant  claims.  Hav- 
ing obtained  possession  by  collusion  with  appellant's  ten- 
ants, can  he,  without  first  surrendering  that  possession 
to  appellant,  maintain  a  bill  to  impeach  appellant's  title? 
It  is  a  well  settled  rule  of  law  that  a  tenant  cannot 
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dispute  the  title  of  his  landlord.  He  must  restore  the 
possession  to  the  landlord  before  he  can  assail  his  title. 
If  he  disclaims  the  title  of  his  landlord  and  claims  the 
premises  adversely  for  himself  or  another,  his  posses- 
sion from  that  moment  becomes  tortious.  This  principle 
is  strictly  applicable  to  all  who  succeed  to  the  posses- 
sion from  or  through  the  tenant.  They  occupy  the  same 
position  and  are  held  to  the  same  responsibility.  {Fua- 
selrnan  v.  Worthington,  14  111.  135.)  In  Carter  v.  Marshall,  72 
111.  609,  it  was  held  that  where  a  party  in  possession  of 
premises  accepts  a  lease  and  occupies  under  it  he  is  es- 
topped to  deny  his  landlord's  title  until  the  parties  are 
placed  in  original  positions;  and  it  makes  no  difference 
that  the  tenant  may  have  been  in  possession  as  the  ten- 
ant of  a  former  landlord, — he  is  precluded  from  denying 
the  title  of  either.  It  was  also  said:  "No  dispute  as  to 
the  title  will  be  tolerated  until  the  parties  are  placed 
in  their  original  position."  In  the  same  case  the  rule  is 
also  laid  down  that  there  may  be  one  exception  to  the 
general  rule  that  a  tenant  cannot  dispute  the  title  of  his 
landlord,  and  that  is  where  the  tenant  has  been  induced 
by  fraud,  artifice  or  mistake  to  accept  a  lease.  Here 
nothing  of  the  kind  is  pretended,  but  so  far  as  appears 
the  lease  was  entered  into  by  the  parties  without  fraud 
or  mistake,  and  the  lessees  were  bound  to  surrender  the 
possession  of  the  property  to  the  lessor  before  they  could 
assail  his  title,  and  the  complainant  in  the  bill,  having 
obtained  the  possession  from  the  lessees,  stands  in  no 
better  position.  After  he  and  they  have  delivered  up  the 
possession  of  the  property  to  the  appellant,  then,  and 
not  before,  they  will  be  at  liberty  to  assail  his  title.  Doty 
V.  Burdick,  83  111.  473. 

For  the  error  indicated  the  decree  of  the  circuit  court 
will  be  reversed  and  the  cause  will  be  remanded. 

Reversed  and  remanded. 
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.  Thomas  Snell 

V. 

Abner  Taylor. 
Opinion  filed  October  19, 1899—Behearing  denied  December  IS,  1899. 

1.  Evidence— lo/iaf  mU  not  sustain  claim  ofsetClement  of  partnership. 
A  finding  of  the  court,  based  on  conflicting  evidence,  that  a  settle- 
ment was  not  made  between  partners  at  a  specified  time,  as  claimed 
by  one  of  them,  is  justified  when  supported  by  letters  between  the 
parties  and  entries  in  the  firm  books,  subsequently  to  such  date, 
inconsistent  with  the  theory  of  settlement. 

2.  Interest — when  interest  should  not  be  charged  on  accounting  be- 
tween partners.  On  an  accounting  between  partners,  interest  should 
not  be  charged  against  one  of  them  where  he  has  not  improperly 
used  the  fund  or  promised  to  pay  interest  or  refused  to  account 
before  the  bill  was  filed,  or  in  any  way  sought  to  delay  the  hearing. 

Taylor  v.  Snell,  79  111.  App.  482,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— ^heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  DeWitt  county;  the  Hon.  Lyman  Lacey,  Judge, 
presiding. 

Thomas  Snell,  on  December  9, 1875,  filed  his  bill  against 
Abner  Taylor,  in  which  he  averred  that  about  the  year 
1870  he  and  Abner  Taylor  became  partners  in  the  busi- 
ness of  buying  and  selling  real  estate  in  equal  shares  as 
to  profits  and  losses,  the  business  to  be  carried  on  at  Chi- 
cago under  the  name  of  Snell  &  Taylor;  that  the  co-part- 
nership thus  formed  was  commenced  December  31, 1870, 
and  its  business  carried  on  at  Chicago  under  said  firm 
name,  and  has  since  continued;  that  Abner  Taylor,  for 
and  in  the  name  of  the  firm,  purchased  a  certain  tract  of 
land  containing  twenty-seven  acres  in  Cook  county;  that 
said  tract,  according  to  the  intention  with  which  it  was 
purchased,  was  divided  into  lots,  and,  as  such,  sold;  that 
Abner  Taylor  has  sold  and  conveyed  all  of  said  lots,  re- 
ceived all  the  moneys  that  have  been  paid  on  the  same 
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by  persons  purchasing,  and  has  also  received  all  notes, 
bonds,  securities,  etc.,  arising  out  of  the  sale  thereof, 
amounting  to  the  sum  of  $100,000;  that  Abner  Taylor  has 
ever  refused,  and  still  refuses,  to  account  to  complainant 
for  any  part  of  such  moneys,  notes,  bonds,  securities,  etc.; 
that  there  has  not  been  any  settlement  or  adjustment 
between  complainant  and  Taylor  of  said  co-partnership 
business  for  six  years  and  upwards,  and  that  the  accounts 
respecting  the  same  are  still  open  and  unliquidated,  and 
the  amount  of  money  due  said  co-partnership  from  said 
Taylor,  individually,  is  very  considerable,  and  much  more 
than  his  share  or  proportion  thereof;  and  praying  pro- 
cess against  Taylor,  and  that  he  be  required,  but  not 
under  oath,  to  make  answer  to  the  bill,  and  that  the  co- 
partnership business  of  Snell  &  Taylor  may  be  dissolved, 
and  that  an  account  may  be  taken  of  all  said  co-partner- 
ship dealings  and  transactions  which  are  open  and  pend- 
ing between  the  partners,  and  that  what  thereupon  shall 
appear  to  be  due  from  Taylor  to  complainant  may  be 
decreed  to  be  paid  by  him;  and  that  a  writ  of  injunction 
may  be  issued  restraining  Taylor  from  drawing,  making, 
endorsing  or  negotiating  any  note  or  bill  or  security  what- 
ever, for  or  on  account  of  or  in  the  name  of  said  firm, 
or  from  receiving  or  keeping  any  money,  bill  or  security 
for  or  on  account  of  said  co-partnership  funds,  or  from 
using  or  employing  said  co-partnership  funds  or  any  part 
thereof,  and  from  further  intermeddling  with  the  books, 
papers,  bills,  notes,  cash  and  security  in  said  business, 
and  that  a  proper  person  may  be  appointed  by  the  court 
as  a  receiver,  etc. 

On  December  9,  1875,  a  summons  was  issued  out  of 
the  court  on  said  bill,  and  duly  served  the  next  day  on 
Abner  Taylor.  The  proceeding  was  regularly  continued, 
without  any  other  orders  of  the  court  therein  or  answer 
from  Taylor,  until  September  2,  1889,  when  Taylor  filed 
a  plea  and  answer,  alleging  that  as  to  so  much  of  the  bill 
as  seeks  an  account  of  the  dealings  and  transactions  be- 
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tween  complainant  and  defendant  prior  to  the  first  day 
of  January,  1875,  the  defendant  says  that  on  the  first  day 
of  January,  1875,  complainant  and  defendant  settled  their 
accounts  of  all  sums  of  money  which  defendant  had  be- 
fore that  time  received  either  from  complainant  or  from 
complainant  and  defendant  as  partners,  and  of  all  mat- 
ters and  things  thereunto  relating,  or  at  any  time  before 
the  said  first  day  of  January,  1875,  being  or  depending 
between  them  in  relation  to  their  co-partnership  deal- 
ings, and  in  respect  of  which  the  complainant's  bill  has 
since  been  filed;  that  complainant,  after  a  strict  exami- 
nation of  said  account  and  every  item  and  particular 
thereof,  which  the  defendant  avers,  according  to  the  best 
of  his  knowledge  and  belief,  to  be  true  and  just,  did  ap- 
prove and  allow  the  same,  and  actually  received  from 
the  defendant  the  sum  of  $1000,  the  balance  of  said  ac- 
count, which,  by  said  account,  appeared  to  be  justly  due 
from 'the  defendant,  and  the  complainant  then  and  there, 
in  consideration  thereof,  released  and  discharged  the  de- 
fendant from  any  and  all  liability  or  obligation  to  him  on 
account  of  said  co-partnership  dealings  up  to  that  time; 
and  therefore. defendant  pleads  said  settlement  in  bar 
to  so  much  of  the  complainant's  bill  as  is  hereinbefore 
particularly  mentioned;  and  for  answer  to  the  residue  of 
said  bill,  defendant  says  that  in  1868  complainant  and 
defendant  entered  into  an  agreement  to  become  partners 
in  the  business  of  buying  and  selling  real  estate,  in  equal 
shares  as  to  profit  and  loss,  but  denies  that  it  was  car- 
ried on  in  the  name  of  Snell  &  Taylor,  and  charges  it  was 
carried  on  in  the  name  of  this  defendant,  and  was  limited 
to  the  purchase  and  sale  of  the  lands  hereinafter  de- 
scribed, and  none  other;  denies  that  he,  for  and  in  the 
name  of  Snell  &  Taylor,  purchased  a  tract  of  land  con- 
taining twenty-seven  acres  in  Cook  county,  but  states 
that  he  purchased  it  in  his  own  name,  and  for  his  indi- 
vidual purposes,  long  before  the  formation  of  said  co- 
partnership, and  that  afterwards,  in  the  year  1868,  he, 
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at  the  earnest  solicitation  of  said  Snell,  allowed  him  to 
become  the  owner  of  an  undivided  one-half  thereof,  and 
that  from  that  time  until  it  was  sold  they  owned  it  as 
partners;  admits  that  said  land  was  divided  and  sub- 
divided into  lots,  known  as  Taylor's  subdivision,  and 
the  most,  if  not  all  of  it,  sold;  denies  that  he  sold  and 
conveyed  all  of  said  lots  and  has  also  received  all  the 
money  that  had  been  paid  on  the  same,  and  has  also  re- 
ceived all  the  notes,  bonds,  etc.,  arising  out  of  the  sale 
of  said  lots,  amounting  to  the  sum  of  $100,000,  and  avers 
the  truth  to  be,  the  complainant  sold  and  conveyed  a 
large  number  of  said  lots  and  received  the  proceeds  of 
the  same,  which  he  continues  to  hold  and  for  which  he 
refuses  to  account  to  this  defendant;  denies  that  he  re- 
tained any  of  the  money  or  other  property  belonging  to 
the  said  firm,  and  that  he  has  ever  refused  to  account  to 
the  complainant  for  any  portion  of  what  he  ever  did  re- 
ceive for  said  firm,  but  states  that  on  January  1, 1875,  he 
accounted  to  the  complainant  for  all  the  money  he,  the 
defendant,  had  ever  received  for  or  on  account  of  said 
firm,  and  there  was  a  full  settlement  of  all  their  co-part- 
nership dealings  between  them  up  to  that  time,  each  one 
of  them  receiving  the  full  amount  due  him  from  the  firm 
on  account  of  all  sales  made  to  the  firm  by  either  of  them 
at  that  time;  that  defendant  conveyed  to  the  complain- 
ant lot  21  in  said  subdivision;  that  complainant  was  to 
hold  it  and  sell  it  as  the  property  of  the  firm,  and  account 
to  the  firm  for  its  proceeds,  and  defendant  charges  that 
the  complainant  has  never  accounted  for  said  last  men- 
tioned lot  or  its  proceeds,  although,  as  this  defendant  is 
informed  and  believes,  he  sold  the  same  for  a  large  sum 
of  money,  which  he  still  retains;  defendant  denies  that 
complainant  is  entitled  to  the  relief,  or  any  part  thereof, 
in  this  bill  demanded,  but  says  that  this  defendant  is  en- 
titled to  have  the  complainant  account  to  him  for  this 
last  mentioned  lot,  which  he  prays  may  be  required  of 
him  to  do. 
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Afterwards,  at  the  August  term,  1890,  of  the  court, 
there  was  filed  by  the  complainant  a  replication,  deny- 
ing the  truthfulness  of  the  facts  stated  in  the  plea  and 
answer,  and  insisting  that  the  facts  set  out  in  the  bill 
were  true. 

At  the  March  term,  1891,  the  issue  joined  upon  the 
plea  and  answer,  on  the  question  of  a  settlement  of  the 
partnership  business,  was  heard  and  evidence  taken,  and 
the  coilrt  found  that  there  had  been  no  such  settlement, 
and  referred  the  case  to  the  master  to  take  testimony  and 
state  an  account  between  Snell  and  Taylor.  The  master 
did  take  evidence  and  reported  the  same,  with  an  account 
stated  between  the  parties,  to  which  exceptions  had  been 
made  before  the  master  by  each  party  and  overruled  by 
him,  upon  which  evidence  and  account  of  the  master  the 
proceeding  was  heard  by  the  court,  together  with  the 
exceptions  made  by  the  parties  to  the  master's  report, 
account  and  rulings  thereon,  and  the  court,  on  April  11, 
1895,  after  sustaining  certain  exceptions  upon  each  side 
and  re-casting  the  account  in  accordance  with  its  rulings 
on  the  exceptions,  found  that  there  was  owing  to  the 
complainant,  Snell,  by  the  defendant,  Taylor,  on  Decem- 
ber 9,  1875,  the  sum  of  $5071.96,  with  interest  thereon 
from  that  time  until  the  hearing,  amounting  to  $5693.51, 
making  in  all  $10,765.47,  and  decreed  that  Taylor  pay 
that  amount  to  Snell,  and  also  that  Taylor  pay  all  the 
costs.  Taylor  prosecuted  a  writ  of  error  from  the  Ap- 
pellate Court,  which  partly  affirmed  and  partly  reversed 
the  decree  of  the  circuit  court. 

EiCHARD  A.  Lemon,  for  appellant. 

Moore  &  Warner,  for  appellee. 

Per  C¥RIAM:  In  deciding  this  case  the  Appellate 
Court  expressed  the  following  views: 

"The  evidence  shows  that  some  time  in  1868  Snell  and 
Taylor  did  form  a  co-partnership,  and,  as  such  partners, 


Digitized  by 


Google 


478  Snell  v.  Taylor.  [182  DL 

they  owned  and  platted  into  lots  a  tract  of  land  in  Cook 
county,  and  sold  the  same  out  to  purchasers,  at  a  profit 
of  many  thousands  of  dollars  over  its  cost.  Snell  lived 
in  DeWitt  county,  Illinois,  while  Taylor  lived  in  the  city 
of  Chicago  and  had  entire  charge  of  the  partnership  busi- 
ness, which  was  conducted  in  Chicago  in  a  real  estate 
office,  where  the  firm  had  employed  a  salesman  and  book- 
keeper by  the  name  of  Salter,  who  made  most  of  the 
sales  and  kept  all  of  the  books  of  Snell  &  Taylor  in  this 
co-partnership  business,  and  rendered  to  Snell  quarterly 
statements  of  the  condition  of  the  firm's  affairs,  as  shown 
by  the  books.  Snell  and  Taylor  had  frequent  settlements 
up  to  the  time  of  the  great  Chicago  fire  in  1871,  when  all 
the  books  and  papers  of  the  firm  were  destroyed.  After 
the  fire  Snell  went  to  Chicago,  and  having  with  him  the 
three  last  quarterly  statements  sent  him  by  their  clerk, 
he  and  Taylor  divided  considerable  of  the  undivided  pro- 
ceeds of  the  lots  sold  up  to  that  time,  and  a  new  set  of 
firm  books  was  then  started.  After  that,  and  up  to  the 
fall  of  1874,  the  firm  continued  to  sell  lots  as  before,  Tay- 
lor and  the  clerk  running  the  firm  business  in  their  office 
in  Chicago,  and  Snell  residing  in  Clinton  but  often  goini^ 
to  Chicago.  When  there  he  would,  at  times,  look  over  the 
business  and  receive  from  Taylor  some  of  the  proceeds 
of  the  lots  that  had  been  sold,  and,  after  that  time,  the 
business  of  selling  lots  continued,  but  the  evidence  is 
conflicting  as  to  whether  Taylor  sold  them  as  an  indi- 
vidual or  partner. 

"It  is  claimed  by  Taylor  that  the  books  of  the  firm,  as 
kept  by  the  clerk,  show,  and  that  the  fact  was,  that  he 
and  Snell  had  a  settlement  of  their  firm  matters  on  Octo- 
ber 8,  1874,  and  then  divided  all  the  assets  of  the  firm 
not  before  then  divided,  except  one  lot  which  Snell  took 
and  was  to  sell  and  account  to  him  for  one-hajf  the  pro- 
ceeds thereof,  which,  up  to  the  time  the  decree  was  en- 
tered, he  had  not  done,  although  he  had  sold  the  lot  for 
$2500.     Snell  claims,  however,  that  no  such  settlement 
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occurred  in  October,  1874,  and  that  there  was  no  division 
between  him  and  Taylor  then,  as  claimed.  On  this  ques- 
tion of  fact  the  evidence  is  conflicting.  The  books  of  the 
firm  contain  many  entries,  and  there  were  in  evidence 
letters  written  by  Taylor  to  Snell  after  the  fall  of  1874, 
which  are  very  inconsistent  with  his  testimony  on  the 
question  that  there  was  a  settlement  and  division  be- 
tween  him  and  Snell  in  October,  1874,  as  he,  Taylor, 
claimed;  and  Taylor's  letters  to  Snell,  written  between 
1874  and  1889,  corroborate  Snell  and  contradict  Taylor. 
"We  have,  at  considerable  pains,  examined  the  copies 
of  the  books  of  Snell  &  Taylor,  as  kept  by  their  book- 
keeper, Salter,  and  the  evidenife  of  the  witness  Chandler, 
who  played  the  part  of  a  go-between,  as  between  Snell 
and  Taylor,  in  an  effort  to  effect  a  settlement  between 
them  in  October,  1874,  and  which,  he  says,  he  did  effect; 
also  the  testimony  of  the  book-keeper,  Salter,  and  that  of 
Snell  and  Taylor,  as  it  appears  in  the  transcript  of  the 
certificate  of  evidence  in  this  case,  and  we  are,  after  a 
careful  consideration  thereof,  satisfied  that  the  learned 
chancellor  who  heard  this  case  in  the  court  below  was 
justified  therefrom  in  stating  the  account  between  these 
two  partners  as  he  did,  except  that  he  improperly  charged 
in  the  account  the  item  of  $5693. 51  against  Taylor,  it  be- 
ing the  interest  on  $5071.96  from  December  9,  1875,  the 
date  the  bill  was  filed,  until  April  11,  1895,  the  date 
the  decree  was  entered.  As  these  parties  were  partners, 
the  balance  of  15071.96  of  the  firm  assets  found  to  be  in 
the  hands  of  Taylor  on  an  accounting  ought  not  to  bear 
interest  in  favor  of  his  partner,  Snell,  unless  it  was  shown 
— and  it  was  not — that  Taylor  had  promised  to  pay  in- 
terest, or  had  improperly  used,  or  neglected  to  account 
for,  the  assets  of  the  partnership  before  the  bill  for 
an  accounting  was  filed;  or,  after  the  bill  was  filed,  by 
throwing  obstacles  in  the  way  of  collection,  by  some 
circumvention,  contrivance  or  management  of  his  own, 
which  had  induced  the  court  to  withhold  the  hearing  of 
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the  proceeding  against  him  longer  than  it  otherwise  would 
have  done.  Imperial  Hotel  Co.  v.  Claflin  Co.  175  111.  119; 
Randolph  v.  Inman,  172  id.  575;  Brownell  v.  Steere,  128  id.  209. 

"Neither  the  evidence  nor  the  bill  shows  that,  before 
it  was  filed,  Snell  requested  or  procured  an  accounting 
from  Taylor  of  these  firm  funds,  and,  after  the  bill  was 
filed,  it  does  not  appear  from  the  record  that  Taylor  did 
interpose  any  unwarrantable  applications  for  delay  or  in 
any  manner  seek  to  delay  a  hearing,  but  on  the  contrary, 
the  long  delay  between  the  filing  of  the  bill  and  a  hearing 
and  decree  was  caused  solely  by  Snell.  Hence  we  think 
the  item  of  $5693.51,  as  interest,  charged  by  the  court  in 
its  decree  herein,  to  Taylor,  was  erroneously  so  charged, 
and  for  that  reason  the  decree  will  be  reversed  as  to  that 
much  and  affirmed  for  the  residue  of  $5071.96." 

We  concur  in  the  views  above  expressed  and  in  the 
foregoing  conclusion  reached  by  the  Appellate  Court, 
Accordingly  the  judgment  of  the  Appellate  Court  is  af- 

^°^^  •  Judgment  affirmed. 


Clara  B.  Woodruff  et  al. 

V. 

The  Kellyville  Coal.  Company. 
Opinion  JUed  October  16 ^  189^—Rekear%ng  denied  December  IS,  1899^ 

1.  CONSTiTUTiONAii  LAW-— JfJwc  Managers  act  of  lS9i  is,  in  part, 
unconstitutional  The  act  of  1891,  (Laws  of  1891,  p.  168,)  entitled  "An 
act  to  provide  for  the  examination  of  mine  managers  and  to  regu- 
late their  employment,"  is  unconstitutional  in  so  far  as  it  confers 
upon  third  persons  the  right  to  recover  the  penalty  for  its  viola- 
tion, (sec.  5,  p.  169,)  as  such  provision  is  not  embraced  within  the 
title  of  act,  as  required  by  section  13  of  article  4  of  the  constitution. 

2.  Pleading — constitiUionality  of  act  and  sufficiency  of  dedaration 
thereon  may  be  tested  by  general  demurrer.  The  sufficiency  of  a  decla- 
ration drawn  under  the  provisions  of  a  statute,  as  well  as  the  con- 
stitutionality of  the  act,  can  be  raised  by  a  general  demurrer. 

Magruder,  J.,  dissenting. 
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Writ  of  Error  to  the  Circuit  Court  of  Vermilion 
county;  the  Hon.  P.  Bookwalter,  Judge,  presiding. 

William  R.  Blackburn,  for  plaintiffs  in  error. 

W.  J.  Calhoun,  and  H.  M.  Steely,  for  defendant  in 
error. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

Plaintiffs  in  error,  as  the  heirs  of  Ira  B.  Woodruff, 
(who  was  killed  by  a  fall  of  clod,  while  employed  in  de- 
fendant's mine,  on  the  18th  day  of  January,  1893,)  brought 
their  action  of  debt,  substantially  averring  that  the  de- 
fendant is  a  corporation,  and  was  on  January  18,  1893, 
the  owner,  possessed  of  and  using  and  operating  a  cer- 
tain coal  mine  known  as  **Kelly's  Mine  No.  1;"  that  said 
mine  was  on  that  day  regularly  equipped  for  mining  coal 
and  shipping  it  by  rail,  its  capacity  and  daily  output 
being  more  than  twenty- five  tons;  that  the  said  company 
on  said  date  willfully  and  wrongfully  employed  as  its 
servant  a  certain  person  to  superintend  and  manage  the 
Kelly  Mine  No.  1,  who  was  then  and  there  known  and 
designated  as  mine  boss,  foreman  or  pit  boss,  and  who 
was  charged  with  the  general  direction  of  the  under- 
ground work  of  said  mine  as  defendant's  servant,  and 
did  not  then  and  there  hold  a  certificate  of  competency 
or  a  certificate  of  service  as  a  legally  qualified  mine  boss, 
foreman  or  pit  boss,  as  required  by  the  statute  of  the 
State  of  Illinois  in  reference  to  mines  and  miners;  that 
while  the  said  defendant  was  then  and  there  willfully 
and  wrongfully  employing  said  unqualified  person  to  su- 
perintend and  direct  the  underground  working  of  said 
mine,  the  said  Ira  B.  Woodruff,  who  was  then  and  there 
employed  as  a  coal  miner  and  engaged  in  working  in  said 
mine  at  a  place  under  the  superintendence  of  the  said  pit 
boss,  foreman  or  mine  boss,  by  a  fall  of  clod  from  the  roof 
was  injured,  in  consequence  of  which  he  died;  that  he  left 
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surviving  him  his  mother,  brother  and  sisters  as  next  of 
kin,  who,  by  reason  of  his  death,  were  deprived  of  their 
means  of  support. 

To  the  declaration  a  plea  of  the  general  issue  was 
filed,  which,  by  leave  of  the  court,  was  subsequently 
withdrawn  and  a  general  and  special  demurrer  filed. 
The  demurrer  was,  that  the  said  amended  declaration 
was  not  sufficient  in  law,  and  for  a  special  cause  of  de- 
murrer alleged  that  the  declaration  is  in  debt  when  it 
should  be  in  case.  The  demurrer  was  sustained  by  the 
circuit  court.  The  plaintiffs  stood  by  their  declaration, 
and  judgment  was  entered  for  the  defendant.  The  plain- 
tiffs sued  out  a  writ  of  error  to  this  court.  The  theory 
on  which  the  case  is  brought  to  this  court  is,  that  the 
constitutionality  of  the  act  with  reference  to  mines  and 
mine  owners  was  involved  in  the  case. 

The  act  under  which  this  suit  is  brought  is  entitled 
"An  act  to  provide  for  the  examination  of  mine  managers 
and  to  regulate  their  employment,"  approved  June  18, 
1891,  in  force  July  1, 1891,  and  the  sections  of  the  act  nec- 
essary to  refer  to,  with  reference  to  the  discussion  of  the 
questions  presented  on  this  record,  are  the  first,  second 
and  fifth,  which  are  as  follows: 

"Sec.  1.  That  in  order  to  secure  greater  efficiency  in 
the  management  of  coal  mines  and  a  higher  standard  of 
qualifications  in  those  who  have  immediate  responsibility 
for  the  health  and  safety  of  persons  employed  in  coal 
mines,  it  shall  be  unlawful,  except  as  hereinafter  pro- 
vided, after  the  first  day  of  January,  1892,  for  any  person 
to  assume  or  attempt  to  discharge  the  duties  of  mine 
manager  at  any  coal  mine  equipped  for  shipping  coal  by 
rail  or  water,  or  any  mine  whose  output  may  be  twenty- 
five  or  more  tons  per  day,  unless  he  shall  hold  such  a 
certificate  as  to  his  qualification  for  that  position  as  maj*^ 
be  required  by  this  act,  from  the  State  board  of  mine  ex- 
aminers: Provided^  that  the  term  *mine  manager'  is  here 
intended  to  mean  any  person  who  is  charged  with  the 


Digitized  by 


Google 


Dec  *J9.]     Woodruff  v.  Kellyville  Coal  Co.  483 

general  direction  of  the  underground  work,  or  of  both 
the  underground  and  top  work,  of  any  coal  mine,  and 
who  is  commonly  known  and  designated  as  mine  boss, 
or  foreman,  or  pit  boss. 

"Sec.  2.  The  certificates  provided  in  the  first  section 
of  this  act  may  be  either  certificates  of  competency  or 
certificates  of  service,  and  any  person  may  acquire  such 
certificate  by  appearing  before  the  State  board  of  exam- 
iners, appointed  by  the  commissioners  of  labor  for  the 
examination  and  inspection  of  mines,  and  submitting  to 
such  an  examination  as  to  his  competency  or  length  of 
service  as  may  be  prescribed  by  this  act  and  the  said 
examiners. 

"Sec.  5.  After  January  1,  1892,  no  owner,  operator  or 
agent  of  any  mine  to  which  this  act  applies  shall  employ 
any  mine  manager  who  does  not  hold  either  the  certifi- 
cate of  competency  or  service  herein  provided  for,  and 
if  any  accident  shall  occur  in  any  mine  in  which  a  mine 
manager  shall  be  employed  who  has  no  certificate  of 
competency  or  service,  as  required  by  this  act,  by  which 
any  miner  shall  be  killed  or  injured,  he  or  his  heirs  shall 
have  right  of  action  against  such  operator,  owner  or 
agent,  and  shall  recover  the  full  value  of  the  damages 
sustained:  Provided,  that  in  case  no  suitable  or  satisfac- 
tory certified  mine  manager  can  be  obtained  by  any  op- 
erator at  the  date  herein  specified,  such  operator  may 
place  any  competent  man  in  temporary  charge  of  his 
mine  to  act  as  mine  manager  until  such  time  as  a  suitable 
certified  manager  may  be  found:  Provided,  that  the  time 
be  not  more  than  three  months  from  the  date  aforesaid." 

Section  13  of  article  4  of  the  constitution  of  this  State 
contains,  inter  alia^  the  following  provision:  "No  act  here- 
after passed  shall  embrace  more  than  one  subject,  and 
that  shall  be  expressed  in  the  title.  But  if  any  subject 
shall  be  embraced  in  an  act  which  shall  not  be  expressed 
in  the  title,  such  act  shall  be  void  only  as  to  so  much 
thereof  as  shall  not  be  so  expressed." 


Digitized  by 


Google 


484  Woodruff  v.  Kellyville  Coal  Co.       [182  111. 

Whilst  this  act  declares  in  its  title  that  it  is  to  pro- 
vide for  the  examination  of  mine  managers  and  to  regu- 
late their  employment,  the  sections  prior  to  section  5  of 
the  act  declare  it  to  be  unlawful  to  assume  or  attempt  to 
discharge  the  duties  of  mine  manager,  where  the  output 
of  the  mine  may  be  twenty-five  or  niore  tons  per  day,  un- 
less the  person  assuming  to  discharge  such  duties  shall 
hold  a  certificate  as  to  his  qualifications  for  that  position 
as  may  be  required  by  the  act,  from  the  board  of  mine 
examiners,  and  defines  the  term  "mine  manager."  It  is 
then  provided  that  the  certificate  provided  for  may  be 
either  a  certificate  of  competency  or  of  service,  and  any 
person  may  appear  and  submit  to  an  examination  as  to 
his  competency  or  length  of  service  before  the  board  of 
examiners.  By  section  5  above  quoted,  no  owner,  oper- 
ator or  agent  of  any  mine  to  which  this  act  applies  shall 
employ  any  mine  manager  who  does  not  hold  either  a 
certificate  of  competency  or  of  service  herein  provided 
for,  and  the  last  sentence  of  that  section  provides  that 
any  violation  of  the  provisions  of  the  act  shall  be  deemed 
a  misdemeanor  on  the  part  of  such  owner,  operator  or 
agent,  and  punished  accordingly.  The  further  provision 
contained  in  section  5,  that  "if  any  accident  shall  occur 
in  any  mine  in  which  a  mine  manager  shall  be  employed 
who  has  no  certificate,  *  *  *  by  which  any  miner 
shall  be  killed  or  injured,  he  or  his  heirs  shall  have  right 
of  action  against  such  operator,  owner  or  agent,  and  shall 
recover  the  full  value  of  the  damages  sustained,"  seeks 
to  provide  a  recovery  purely  as  a  penalty,  and  in  no  way 
dependent  upon  any  question  of  negligence  on  the  part 
of  the  mine  manager  or  pit  boss  resulting  from  his  in- 
competency; nor  is  it  made  to  rest  upon  any  act  of  negli- 
gence upon  the  part  of  the  owner,  operator  or  agent  of 
the  mine,  other  than  by  his  employing  a  mine  manager 
who  does  not  hold  such  certificate  as  required.  It  is 
therefore  an  attempt  on  the  part  of  the  legislature  to 
provide  for  a  third  person  recovering  a  penalty  equal  to 
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any  damage  sustained  by  reason  of  any  miner  being  killed 
or  injured  by  any  accident  in  a  mine  in  which  the  mine 
manager  or  pit  boss  has  no  certificate  of  competency  or 
of  service.  To  the  extent,  therefore,  that  the  act  directs 
and  requires  that  the  mine  manager  shall  hold  a  certifi- 
cate of  competency  or  of  service,  to  be  issued  by  a  board 
of  examiners  as  directed  in  the  act,  and  holds  him  guilty 
of  a  misdemeanor  for  so  failing  and  punishes  him  ac- 
cordingly, it  may  be  said  the  act  provides  for  the  exam- 
ination of  mine  managers,  and  seeks  to  regulate  their 
employment  by  declaring  a  violation  of  the  statute  a  mis- 
demeanor and  by  punishing  the  owner,  operator  or  agent 
for  employing  one  not  holding  such  certificate,' — and  this 
is  the  only  subject  mentioned  in  the  title  of  the  act^. 

An  attempt  to  give  a  right  of  action  to  third  persons 
by  reason  of  any  injury  or  death  resulting  from  any  acci- 
dent in  the  mine  where  the  mine  manager  does  not  hold 
such  certificate  of  competency  or  service,  with  a  recovery 
to  the  extent  of  damages  sustained  thereby,  is  not  a  pro- 
vision which  is  included  in  the  title  of  the  act,  and  has 
no  reference  to  the  examination  of  mine  managers  and 
the  regulating  of  their  employment.  Any  other  construc- 
tion of  this  act  would  provide  for  a  double  punishment, — 
one  by  reason  of  the  last  sentence  of  section  5,  and  the 
other  by  reason  of  the  right  of  third  persons  to  recover  a 
penalty,  not  dependent  on  an  injury  sustained  by  reason 
of  the  want  of  a  certificate  of  competency  or  service  on 
the  part  of  the  mine  manager,  pr  by  reason  of  any  neglect 
of  his.  It  may  well  be  doubted  whether  such  double  pun- 
ishment may  be  inflicted  for  the  violation  of  the  act,  but 
we  do  not  deem  it  necessary  to  at  this  time  discuss  that 
question.  It  is  clear  that  nothing  in  the  title  of  the  act 
has  reference  to  the  right  of  third  persons  to  recover  for 
an  injury  received  in  a  mine  or  damages  for  the  death  of 
a  person  in  a  mine,  either  case  resulting  from  ati  accident 
in  such  mine  where  the  mine  manager  holds  no  certificate 
as  required  by  the  act  and  where  the  accident  in  no  man- 
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ner  results  by  reason  of  the  incompetency  of  the  mine 
manag^er. 

The  sufficiency  of  the  declaration  under  the  act,  as 
well  as  its  unconstitutionality,  could  be  raised  by  the 
g'eneral  demurrer,  and  for  the  reason  that  the  title  of  the 
act  in  no  manner  embraces  the  right  of  a  third  person  to 
recover  a  penalty  for  its  violation,  we  hold  the  act  uncon- 
stitutional, so  far  as  such  right  of  recovery  by  such  third 
person  is  sought  to  be  given. 

The  judgment  of  the  circuit  court  of  Vermilion  county 
is  affirmed.  Judgment  affirmed. 

Mr.  Justice  Magruder,  dissenting. 


John  Dolese  et  ah  v.  James  C.  McDougall  et  al. 

and 
Cleveland  Stone  Co.  v,  James  C.  McDougall  et  al 

Opinion  filed  October  16^  1899—Behearing  denied  December  IS,  1899, 

1.  Evidence — when  evidence  does  not  show  valid  agreement  by  creditors 
to  pro  rate  claims.  A  valid  and  binding  agreement  between  creditors 
and  the  members  of  an  insolvent  firm  to  pro  rate  the  assets  is  not 
shown  by  evidence  that  the  result  of  the  creditors'  meeting  was  not 
a  consummated  contract,  but  merely  the  partial  preparation  of  a 
written  agreement  which  was  never  signed. 

2.  Appeals  and  errobq— objections  to  master's  findings  must  be  made 
below.  Objection  cannot  be  made  in  the  Appellate  Court  to  a  find- 
ing by  the  master  which  was  not  objected  to,  when  no  exception  to 
his  report  was  urged  before  the  court. 

3.  Assignment — contractor's  order  on  village  is  an  equitable  a^ssign- 
ment  of  amount  mentioned  therein.  An  order  given  upon  a  village  by 
a  contractor  to  a  creditor  for  work  done  upon  a  local  improvement 
operates  as  an  equitable  assignment  to  the  payees  of  the  amounts 
mentioned  in  the  orders  of  the  special  assessment  fund  to  which 
the  contractor  is  entitled. 

4.  Same— M-/ia<  sufficient  to  operate  as  an  assignment  of  a  part  of  a 
special  assessment  fund.  A  written  order  given  upon  a  village  by  a 
contractor,  and  directing  that  its  amount  be  charged  to  the  con- 
tractor's account  on  a  specified  local  improvement  constructed  by 
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special  assessment,  is  sufficient  to  operate  as  an  equitable  assign- 
ment of  a  part  of  the  special  assessment  fund,  from  which,  alone, 
under  the  statute,  the  contractor  could  be  paid. 

5.  Injunction — when  technical  violation  of  an  injunction  is  harmless. 
That  warrants  drawn  in  pursuance  of  orders  given  by  a  contractor 
upon  a  special  assessment  fund  were  issued  in  technical  violation 
of  an  injunction  cannot  be  complained  of  by  a  judg^ment  creditor 
of  the  contractor,  where  those  receiving-  the  warrants  were  equi- 
table owners  by  assignment,  to  the  amount  of  their  orders,  of  the 
fund,  which,  to  that  extent,  could  not  be  applied  on  the  judgment, 

Dolese  v.  McDougall,  78  111.  App.  629,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Theodore  Brent ano, 
Judge,  presiding. 

The  firm  of  McDougall  &  Hammond  was  engaged  in 
the  business  of  contracting  for  street  work,  in  which  they 
employed  labor  and  used  materials  for  plumbing,  grading, 
paving,  etc.  They  had  made  a  contract  with  the  village 
of  South  Evanston  for  curbing,  grading  and  paving  cer- 
tain of  its  streets,  including  West  Lincoln  avenue.  In 
October,  1891,  the  firm  was  found  to  be  financially  unable 
to  complete  its  contracts  and  meet  its  existing  liabilities 
for  labor  and  material.  Dolese  &  Shepard  claimed  an  in- 
debtedness against  it  of  $15,076.93,  about  $4000  of  which 
was  evidenced  by  its  judgment  note.  In  the  latter ^part 
of  October  and  early  in  November  the  creditors  gener- 
ally began  to  press  the  collection  of  their  claims.  The 
liabilities  aggregated  about  $40,000.  On  November  5  the 
creditors  representing  $38,000  of  that  indebtedness  held 
a  meeting  in  the  office  of  Dolese  &  Shepard,  at  which 
McDougall  &  Hammond  were  present  or  represented,  for 
the  purpose  of  bringing  about  an  amicable  adjustment 
of  all  the  liabilities  of  the  firm.  Dolese  &  Shepard  took 
part  in  that  meeting.  Whether  or  not  an  agreement  to 
that  effect  was  then  consummated,  binding  upon  those 
present,  is  one  of  the  principal  questions  in  the  present 
litigation.    It  appears,  however,  that  soon  thereafter  sev- 
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eral  of  the  creditors  who  were  present  and  participated 
in  the  negotiations  proceeded  to  secure  the  payment  of 
their  debts  without  reference  to  any  action  taken  at  the 
creditors'  meeting. 

On  November  14  Dolese  &  Shepard  caused  a  judgment 
to  be  entered  on  their  note  for  $4017,  and  on  the  16th, 
execution  thereon  having  been  returned  nulla  bona,  they 
filed  the  original  bill  herein,  which  in  its  principal  alle- 
gations and  prayer  for  relief  is  an  ordinary  creditor's 
bill,  asking  that  McDougall  &  Hammond  be  required  to 
answer  under  oath  and  make  discovery  in  the  usual  form 
of  such  bills,  for  the  appointment  of  a  receiver,  and  for 
an  injunction.  In  addition  to  McDougall  &  Hammond, 
Peck  Bros.  &  Co.,  E.  W.  Blatchford  &  Co.,  the  L.  Wolff 
Manufacturing  Company,  Oliver  D.  Peck,  Albert  D.  Saun- 
ders, etc.,  were  made  defendants.  The  charge  in  the  bill 
is,  that  the  last  named  defendants  had  wrongfully  ob- 
tained certain  of  the  assets  of  the  firm,  and  Olof  Vider 
&  Co.  had,  by  collusion  with  McDougall  and  the  board  of 
trustees  of  the  village  of  South  Evanston,  fraudulently 
obtained  from  the  village  its  warrants,  amounting  to 
$5200,  for  money  due  from  it  to  McDougall  &  Hammond. 
The  contract  of  the  latter  with  South  Evanston  is  set 
forth  by  the  bill,  with  the  allegation  that  on  October 
24,  1891,  the  firm  assigned  to  the  complainants  all  their 
right,  title  and  interest  in  and  to  all  moneys,  warrants, 
vouchers,  credits  or  other  benefits  then  due  or  thereafter 
to  become  due  from  said  village  of  South  Evanston  by 
virtue  of  said  contracts  and  the  performance  thereof, 
and  did  make,  constitute  and  appoint  Shepard  their  at- 
torney to  collect  from  the  village  ofiicers  all  such  mon- 
eys, etc.,  and  to  receipt  for  the  same,  but  that  the  village, 
by  its  president  and  board  of  trustees,  wrongfully  re- 
fused to  recognize  such  assignment  and  power  of  attor- 
ney, and  threatened  to  pay  over  the  money,  warrants, 
etc.,  included  in  the  assignment,  to  McDougall  &  Ham- 
mond, or  other  persons  on  their  behalf,  to  the  injury  of 
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complainants,  and  alleg^ing  that  the  appointment  of  a 
receiver,  and  an  injunction,  are  necessary  to  the  protec- 
tion of  the  complainants'  rights. 

Immediately  upon  the  filing  of  the  bill  a  receiver  was 
appointed  and  a  writ  of  injunction  issued  and  served  on 
the  village  authorities.  Subsequently  the  appellant  the 
Cleveland  Stone  Company  was  permitted  to  become  a 
party  defendant,  and,  after  answer,  filed  a  cross-bill,  in 
which  it  alleged  that  at  the  creditors'  meeting  of  Novem- 
ber 5  a  valid  and  binding  agreement  was  entered  into  by 
McDougall  &  Hammond  and  their  creditors  then  present, 
that  the  latter  should  share  pro  rata  in  all  the  assets  of 
the  firm,  and  prayed  the  enforcement  of  such  agreement. 
Appellees  Frieding  &  Johnson  were  allowed  to  file  an 
intervening  petition,  setting  up  that.there  was  due  thenj 
from  the  firm  $974,  for  which  they  had  received  an  order 
on  the  village  of  South  Evanston,  which  had  been  ac- 
cepted by  it,  but  payment  thereof  refused  on  account  of 
the  writ  of  injunction  issued  on  the  original  bill. 

Issues  were  formed  on  the  bill,  cross-bill  and  inter- 
vening petition,  and  the  cause  referred  to  a  master  to 
take  proofs  and  report  his  conclusions.  He  found  and 
reported  that  at  the  creditors'  meeting  of  November  5, 
the  firm  and  its  creditors  made  a  valid  agreement  for  a 
pro  rata  payment  of  the  debts  of  the  firm  out  of  its  assets, 
and  that  the  subsequent  action  of  certain  of  the  creditors 
contrary  to  that  agreement  was  fraudulent,  illegal  and 
toid;  that  such  creditors  should  be  required  to  account 
for  the  amounts  received  by  them,  and  a  decree  entered 
carrying  into  effect  said  agreement. 

The  court  dismissed  the  cross-bill  of  the  Cleveland 
Stone  Company,  and  dismissed  the  original  bill  as  to  Peck 
Bros.  &  Co.,  E.  W.  Blatchford  &  Co.  and  the  L.  Wolff  Manu- 
facturing Company,  and  found  in  favor  of  the  claims  of 
Vider  &  Co.,  Frieding  &  Johnson,  Edward  Johnson  and 
T.  B.  Blanchard,  and,  their  claims  being  payable  out  of 
moneys  raised  by  a  special  assessment  of  the  village  of 
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South  Evanston,  decreed  that  the  villag^e  of  Evanston, 
as  the  successor  of  the  village  of  South  Evanston,  should 
pay  the  claims  if  sufficient  had  been  collected,  but  if  not, 
then  pro  rata  so  far  as  the  amount  collected  on  the  spe- 
cial assessment  would  permit.  It  also  found  and  decreed 
that  the  issuing  of  the  warrants  to  the  above  named  par- 
ties was  not  a  violation  of  the  injunction;  that  the  title 
to  the  fund  on  which  the  warrants  were  drawn  had  passed 
to  the  said  parties,  respectively,  before  the  warrants  were 
issued,  etc.  This  appeal  is  by  the  Cleveland  Stone  Com- 
pany and  the  complainants  in  the  original  bill. 

Custer,  Goddard  &  Griffin,  for  appellants  Dolese 
&  Shepard. 

John  S.  Cooper,  for  appellant  the  Cleveland  Stone 
Company. 

Alexander  Clark,  Lee,  Lee  &  Schuc&ardt,  Geo. 
S.  Baker,  and  Crafts  &  Stevens,  for  appellees. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

If  it  could  be  held  that  there  was  a  valid  agreement 
entered  into  by  the  parties  at  the  meeting  of  November  5, 
as  alleged  in  the  cross-bill,  that  conclusion  would  dispose 
of  all  issues  made  on  the  original  bill,  hence  that  branch 
of  the  case  naturally  arises  first.  While  the  master  re- 
ported to  the  circuit  court  that  the  evidence  established 
such  an  agreement,  the  court,  on  exceptions  and  objec- 
tions to  his  report,  overruled  the  finding  and  dismissed 
the  cross-bill,  and  that  decision  has  been  affirmed  by  the 
Appellate  Court,  both  holding  that  the  evidence  on  that 
subject  failed  to  prove  that  the  alleged  agreement  was 
consummated  by  the  parties,  McDougall  &  Hammond  and 
their  creditors.  To  carry  out  such  a  contract  would,  we 
think,  under  all  the  circumstances  of  the  case,  be  equita- 
ble and  just  as  to  the  creditors,  and  there  is  therefore  a 
natural  inclination  to  do  so.     We  are,  however,  unable 
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to  find  in  the  record  sufficient  proof  upon  which  to  found 
such  a  decision.  The  only  theory  upon  which  the  alleg^ed 
agreement  could  be  given  effect  would  be,  that  the  action 
of  McDougall  &  Hammond,  and  their  creditors,  at  that 
meeting,  amounted  to  an  assignment  of  the  assets  of  the 
firm  for  the  benefit  of  all  their  creditors.  It  is  not  claimed 
that  Edward  Johnson,  one  of  the  creditors,  agreed  to  the 
proposition  to  pro  rate  the  assets,  nor  does  the  proof 
show  that  McDougall  so  consented.  As  shown  by  the 
opinion  of  the  Appellate  Court,  (Adams,  J.,)  the  result  of 
the  meeting  was  not  a  consummated  contract,  bui;  merely 
a  preliminary  arrangement  for  the  drafting  and  circu- 
lation of  a  written  agreement,  which,  though  partially 
written  up,  was  never  signed.  It  is  therefore  impossible 
to  ascertain  just  what  the  real  action  of  the  meeting  was. 
The  cross-bill  being  based  solely  upon  the  validity  and 
binding  force  of  the  alleged  agreement,  and  the  proof 
failing  to  sustain  that  agreement,  the  order  of  the  circuit 
court  dismissing  it  at  the  cost  of  the  complainants  was 
properly  affirmed  by  the  Appellate  Court. 

The  appellants  Dolese  &  Shepard,  complainants  in 
the  original  bill,  insist  that  the  circuit  court  erred  in  re- 
fusing to  enforce  the  alleged  assignment  by  McDougall 
&  Hammond  to  them  of  October  24,  1891.  It  was  held 
below  that  they  had  waived  that  assignment  by  partici- 
pating in  the  creditors'  meeting  of  November  5.  It  had 
been  so  found  by  the  master,  and  no  objection  to  that 
finding  was  made  by  the  complainants  nor  exception  to 
his  report  urged  before  the  court.  We  think  the  Appel- 
late Court  properly  held  that  it  was  too  late  to  make  the 
objection  there.  (Hiird  v.  Goodrichy  b9  111.  450;  Pennell  v. 
Lamar  Ins.  Co.  73  id.  303;  Jewell  v.  Rock  River  Paper  Co,  101 
id.  57;  Medsker  v.  Bonebrake,  108  U.  S.  66.)  This  sufficiently 
disposes  of  the  contention  without  reference  to  the  ques- 
tion whether  the  right  to  insist  upon  that  assignment  was 
waived  by  the  conduct  of  the  complainants  prior  to  the 
filing  of  their  bill,  though  we  think  there  is  force  in  the 


Digitized  by 


Google 


492  DoLESE  V.  McDouGALt..  [182  E 

reasoning^  of  the  Appellafe  Court  in  its  opinion  in  sup- 
port of  the  conclusion  that  there  was  such  waiver. 

These  appellants  also  insist,  that  the  circuit  court 
erred  in  sustaining  the  claims  of  Olof  Vider  &  Co.  and 
Frieding  &  Johnson,  as  against  them.  McDougall,  of  the 
firm  of  McDougall  &  Hammond,  had  given  these  parties 
orders  on  the  village  of  South  Evanston  on  November 
14,  1891,  to  the  former  for  84619.72  and  to  the  latter  for 
$974,  this  order  specifying  that  it  was  "for  work  done  on 
said  special  assessment  for  us."  The  Appellate  Court, 
we  think,  properly  disposed  of  this  assignment  of  error, 
as  follows: 

"It  is  not  questioned  that  Vider  &  Co.  and  Frieding  & 
Johnson  furnished  to  McDougall  <fe  Hammond  labor  and 
material  for  the  improvement  of  West  Lincoln  avenue, 
nor  is  the  correctness  pi  the  amounts  claimed  by  them, 
respectively,  questioned;  but  it  is  objected  that  warrants 
were  drawn,  in  pursuance  of  the  orders,  in  violation  of 
the  injunction,  and  that  the  order  payable  to  Olof  Vider 
&  Co.  did  not  operate  as  an  assignment  of  any  part  of 
the  special  assessment  fund  levied  for  the  improvement 
of  West  Lincoln  avenue.  We  do  not  understand  that  com- 
plainants' solicitor  questions  the  power  of  McDougall  to 
assign  the  claims  of  the  firm  in  payment  of  the  firm  debts, 
nor  do  we  think  his  power  in  that  regard  can  be  suc- 
cessfully denied.  (Hanchett  v.  Gardner,  138  111.  571.)  The 
money  raised  by  the  special  assessment  levied  by  the 
village  of  South  Evanston  for  the  improvement  of  West 
Lincoln  avenue  was  due  to  McDougall  &  Hammond,  the 
contractors,  for  the  making  of  the  improvement.  This 
is  not  controverted,  but  is  impliedly  admitted.  The  giv- 
ing the  orders  operated  as  an  equitable  assignment  to 
the  payees  of  the  amounts  mentioned  in  the  orders,  re- 
spectively, of  the  special  assessment  fund.  Savage  v. 
Gregg,  150  111.  161;  Donk  v.  Alexander,  117  id.  330;  Morgan 
County  V.  Thomas,  76  id.  120;  Morris  v.  Cheney,  51  id.  451; 
Chicago  Title  and  Trust  Co.  v.  Smith,  158  id.  417. 


Digitized  by 


Google 


Dec  '99.]  DoLESE  v.  McDougall.  493 

"Complainants'  counsel  object  that  the  order  in  favor 
of  Olof  Vider  &  Co.  did  not  operate  as  an  assig^nment  of 
any  part  of  the  special  assessment  fund,  for  the  reason 
that  it  does  not  expressly  direct  the  amount  of  the  order 
to  be  paid  out  of  that  fund;  that  the  words  of  the  order, 
'and  charge  the  same  to  our  acc't.  on  West  Lincoln  av.,' 
are  not  equivalent  to  a  direction  to  pay  from  the  pro- 
ceeds of  the  West  Lincoln  avenue  assessment.  The  cases 
cited  by  coupsel  in  support  of  this  proposition  all  relate 
to  orders  in  which  the  drawers  and  drawees  were  private 
persons  or  private  corporations,  there  being*  no  legal 
limitation  on  the  application  of  the  fund  subject  to  their 
control,  and  in  this  respect  they  are  distinguishable  from 
and  inapplicable  to  the  present  case.  The  money  due  to 
McDougall  &  Hammond  from  the  village  was  for  work 
and  labor  performed  and  material  furnished  for  the  im- 
provement of  West  Lincoln  avenue  in  pursuance  of  a 
contract  between  them  and  the  village,  and  the  contract 
price  for  the  improvement  was  to  be  paid  for  from  the 
proceeds  of  a  special  assessment  levied  by  the  village. 

"When  an  ordinance  of  a  city  or  village  provides  for 
the  making  of  a  local  improvement,  the  ordinance  must 
prescribe  'whether  the  same  shall  be  made  by  special  as- 
sessment, or  by  special  taxation  of  contiguous  property, 
or  general  taxation,  or  both,'  (Starr  <fe  Cur.  Stat.  chap.  24, 
par.  118,)  and  the  improvement  cannot  be  made  in  any 
other  than  the  prescribed  mode.  It  is  further  provided 
that  *all  persons  taking  any  contracts  with  the  city  or 
village,  and  who  agree  to  be  paid  from  special  assess- 
ments, shall  have  no  claim  or  lien  upon  the  city  or  village 
in  any  event,  except  from  the  collection  of  the  special 
assessments  made  for  the  work  contracted  for.'  (Starr 
&  Cur.  Stat.  chap.  24,  par.  165.)  The  orders  are  evidence 
that  McDougall  &  Hammond  so  agreed.  The  treasurer 
is  required  to  keep  a  separate  account  of  each  fund  and 
the  debits  and  credits  pertaining  thereto,  (Id.  par.  94,) 
atid  no  fund  can  legally  be  expended  for  any  purpose 
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other  than  that  for  which  it  was  appropriated.  (Id.  pars. 
90,  91,  92.)  In  the  case  of  a  special  assessment  for  a  local 
improvement,  and  if  an  amount  is  collected  in  excess  of 
the  cost  of  the  improvement,  the  excess  is  to  be  refunded 
ratably  to  the  persons  by  whom  the  assessment  shall 
have  been  paid.    (Id.  par.  65.) 

•*It  is  manifest  from  these  provisions  that  a  contractor 
for  an  improvement  to  be  made  by  special  assessment 
can  be  paid  only  from  the  proceeds  of  the  special  assess- 
ment. The  accoimt  of  the  fund  to  be  kept  by  the  treas- 
urer consists  of  charges  to  the  fund  of  money  paid  into 
the  treasury  on  account  of  it  and  credits  of  warrants 
drawn  against  it.  The  contractor's  account  with  the  vil- 
lage necessarily  consists  of  credits  for  work  done  on  the 
improvement,  and  debits  for  warrants  issued  correspond- 
ing with  such  credits.  Therefore,  the  direction  in  the  or- 
der in  favor  of  Vider  &  Co.',  'charge  the  same  to  our  acc't. 
of  West  Lincoln  av.,'  was,  in  effect,  a  direction  to  issue 
a  warrant  or  warrants  for  the  amount  of  the  order  on  the 
special  assessment  fund  for  the  improvement  of  that  ave- 
nue. The  order  could  be  complied  with  only  in  that  way. 

"It  is  further  contended  by  complainants'  solicitors, 
that  the  warrants  were  issued  to  Vider  &  Co.  and  Pried- 
ing  &  Johnson  in  violation  of  the  injunction.  The  orders, 
as  before  stated,  were  delivered  to  the  payees  the  day 
of  their  date,  viz.,  November  14,  1891.  The  Vider  &  Co. 
order  was  presented  to  the  president  of  the  board  of  trus- 
tees of  the  village  the  same  day.  The  Prieding  &  John- 
son order  was  drafted  by  W.  S.  Gates,  a  member  of  the 
board  of  trustees  of  the  village,  chairman  of  the  finance 
committee  of  the  board  and  temporarily  in  charge  of  the 
streets,  and  was  then  signed  *McDougall  &  Hammond'  by 
McDougall.  By  order  of  the  president  of  the  board,  war- 
rants were  drawn  in  favor  of  Vider  &  Co.  and  Prieding 
&  Johnson  for  the  amounts  specified  in  the  orders  and 
were  duJy  signed.  On  the  evening  of  November  16,  1891, 
after  the  service  of  the  writ  of  injunction,  Mr.  Gates  rff- 


Digitized  by 


Google 


Dee.  *99.]  Dolese  v.  McDougall.  495 

ported  to  the  board,  then  in  regular  session,  the  receipt 
of  the  orders  and  what  had  been  done  in  regard  to  them, 
and  the  board  approved  the  report  and  directed  pay- 
ment to  be  made  to  Vider  &  Co.  and  Frieding  &  Johnson. 
After  such  approval,  and  while  the  board  was  still  in 
session,  the  writ  of  injunction  was  read  by  the  village 
clerk.  November  17,  1891,  warrants  were  delivered  to 
Vider  &  Co.  for  the  amount  of  the  order.  The  warrant  in 
favor  of  Frieding  &  Johnson  was  tendered  by  Mr.  Gates 
to  Frieding  after  the  board  adjourned,  but  Frieding  told 
Mr.  Gates  that  they  wanted  the  cash,  and  requested  him 
to  keep  the  warrant  and  have  it  discounted  for  them. 
Gates  subsequently  tore  off  the  signature  and  returned 
the  warrant  to  the  village  clerk.  The  court  found,  as 
heretofore  stated,  that  the  issuing  of  the  warrants  was 
not  a  violation  of  the  injunction,  for  the  reason  that  Olof 
Vider  &  Co.  and  Frieding  &  Johnson  were,  by  virtue  of 
the  orders  of  November  14,  1891,  the  equitable  owners  of 
amounts  of  the  special  assessment  equal  to  the  amounts 
of  the  orders.  We  are  not  prepared  to  say  that  this  find- 
ing of  the  court  is  erroneous,  but,  even  conceding  that 
there  was  a  technical  violation  of  the  injunction,  we  can 
not  perceive  how  the  complainants  could  be  prejudiced 
thereby,  inasmuch  as  Vider  &  Co.  and  Frieding  &  John- 
son, being  the  equitable  owners  of  the  fund  to  the  extent 
of  their  orders,  the  fund,  to  that  extent,  CQuld  not  be 
applied  in  satisfaction  of  complainants'  judgment." 

The  claims  of  other  creditors  are  not  questioned. 

Other  questions  raised  and  discussed  by  counsel  in 
their  argument  have  been  considered,  but  we  do  not  re- 
gard any  of  them  as  of  controlling  importance. 

The  record  is  very  voluminous,  and  seems  to  have 
been  very  carefully  considered  by  the  Appellate  Court, 
and,  in  our  opinion,  disposed  of  in  conformity  to  the  law 
and  facts  of  the  case.  Its  judgment  will  accordingly  be 
affirmed.  Judgment  afflrmed. 
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The  Fidelity  and  Casualty  Company  op  New  York 

V, 

Minnie  E.  Weise. 
Opinion  filed  October  IS^  1899—Behearing  denied  December  13, 1899. 

1.  Appeals  and  errors— ^o^i  giving  of  instruction  as  to  burden  of 
proof  is  reversible  error.  In  an  action  upon  an  accident  policy,  where 
the  defense  is  that  the  insured  committed  suicide,  an  instruction 
that  the  burden  of  proof  is  upon  the  defendant  is  reversible  error, 
where  it  is  indispensable  to  the  right  of  recovery  to  show,  by  pre- 
ponderance of  evidence,  that  the  assured  came  to  his  death  through 
accidental  means,  as  alleged. 

2.  Evidence— 6ur(!€n  in  suit  on  accident  policy  is  on  plaintiff.  The 
burden  resting  upon  the  plaintiff  in  an  action  upon  an  accident 
policy  to  establish,  by  a  preponderance  of  the  whole  evidence,  that 
the  assured  met  accidental  death,  is  not  shifted  to  the  defendant 
company  by  pleas  raising  the  defense  of  a  stipulation  in  the  policy 
that  if  the  deceased  committed  suicide  while  insane  only  premiums 
paid  should  be  recovered,  so  as  to  require  the  defense  to  be  proved 
by  a  preponderance  of  the  evidence. 

Fidelity  and  Casualty  Co,  v.  Weise,  80  111.  App.  499,  reversed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  John  C.  Garver,  Judge, 
presiding. 

John  A.  Post,  and  O.  W.  Dynes,  for  appellant 

Harbef^t,  Curran  &  Harbert,  and  David  J.  Wile, 
for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

The  circuit  court  of  Cook  county  awarded  appellee 
judgment  against  the  appellant  company  as  beneficiary 
under  an  accident  policy  insuring  her  husband,  Simon 
Weise,  against  injury  or  death  by  accidental  means.  This 
is  an  appeal  from  the  judgment  of  the  Appellate  Court 
affirming  that  of  the  circuit  court. 

The  policy  insured  said  Simon  Weise,  husband  of  the 
appellee,  for  her  benefit  in  case  of  his  death,  "against 
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bodily  injuries  sustained  throug-h  external,  violent  and 
accidental  means/'  and  contained  also  the  following  con- 
dition: "In  case  of  injuries,  fatal  or  otherwise,  wantonly 
inflicted  upon  himself  by  the  assured,  or  inflicted  upon 
.  himself  or  received  by  him  while  insane,  the  measure  of 
this  company's  liability  shall  be  a  sum  equal  to  the  pre- 
mium paid,  (f37.50,)  the  same  being  agreed  upon  as  in  full . 
liquidation  of  all  claims  under  this  policy."  The  decla- 
ration as  amended  in  terms  alleged  the  said  Simon  Weise 
"suffered  bodily  injuries  sustained  through  external,  vio- 
lent and  accidental  means,  from  which  his  death  re- 
sulted." The  general  issue  and  several  special  pleas 
were  filed  to  the  original  declaration.  The  substance  of 
one  of  the  special  pleas  was  that  the  deceased  wantonly 
took  his  own  life,  and  of  another  that  he  committed  sui- 
cide while  insane,  and  both  invoked  the  stipulation  of 
the  policy  that  only  premiums  paid  should  be  recovered; 
It  appeared  said  Simon  Weise  resided  in  Chicago, 
near  the  shore  of  Lake  Michigan;  that  he  left  his  home 
before  breakfast  on  the  morning  of  the  fifth  day  of  July, 
1893;  that  his  dead  body  was  found  about  ten  or  eleven 
o'clock  in  the  forenoon  of  the  same  day,  face  downward, 
in  the  waters  of  the  lake,  which  stood  to  the  depth  of 
about  four  feet  between  the  breakwater  arid  the  shore 
line,  near  the  foot  of  Fortieth  street,  in  Chicago;  that  a 
bullet  wound  was  found  in  the  forehead,  the  ball  having 
pierced  the  skull  and  penetrated  the  brain;  that  there 
was  neither  mark  of  burning  of  the  skin  nor  stain  of 
powder-mark  on  his  person,  and  no  weapon  was  found 
near  the  water  or  on  the  shore;  that  his  coat  and  hat  had 
been  removed  and  were  found  on  the  stones  of  which  the 
breakwater  was  in  part  composed,  the  coat  having  been 
laid  down  on  the  stones  and  the  hat  placed  on  the  coat; 
that  there  were  no  marks  of  violence  on  the  body  other 
than  the  bullet  wound,  and  no  indications  a  struggle  had 
taken  place;  that  the  place  where  the  body  and  the  coat 
and  hat  were  found  was  remote  from  any  regular  thor- 
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oughfare;  that  the  deceased  had  failed  in  business,  and 
his  affairs  were  placed  in  the  hands  of  an  assignee  less 
than  two  months  before  his  death.  There  was  evidence 
tending  to  show  he  was  despondent,  had  acted  "queerly,** 
and  was  impressed  with  the  delusion  he  was  being  perse-  • 
cuted  by  his  assignee.  He  was  under  medical  treatment, 
and  had  the  night  before  his  death  taken  a  nerve  sedative 
to  give  him  rest,  he  being  unable  to  go  to  sleep  naturally; 
that  the  verdict  of  the  coroner's  jury  was  that  he  com- 
mitted suicide  while  temporarily  insane. 

The  court  instructed  the  jury  that  the  claim  the  as- 
sured committed  suicide  was  an  aflSrmative  defense;  that 
the  law  cast  upon  the  appellant  company  the  burden  of 
proving  it,  and  that  it  "must  prove"  it  by  "evidence,  facts 
and  circumstances"  outweighing  the  evidence  of  plain- 
tiff (appellee)  upon  the  point.  In  this  we  think  the  court 
erred.  It  was  essential  to  the  right  of  appellee  to  recover 
it  should  appear,  by  the  preponderance  of  the  evidence, 
the  assured  came  to  his  death  through  external,  violent 
and  accidental  means.  Self-destruction  is  not  classed  as 
an  accident  except  it  appears  the  suicide  was  unconscious 
of  the  act  or  of  the  physical  effect  thereof,  or  was  driven 
to  the  commission  of  the  deed  by  an  insane  impulse  which 
he  had  not  the  power  to  resist.  {Or and  Lodge  I.  0.  M.  A. 
V.  Wieting,  168  111.  408;  Accident  Ins.  Go,  v.  Crandall,  U.  S. 
Sup.  Ct.  1887.)  The  position  of  appellee  during  the  trial 
was,  the  assured  was  not  insane  and  did  not  commit 
suicide,  and  she  produced  testimony  in  support  of  that 
position,  and  such  is  the  attitude  of  her  counsel  in  this 
court.  If  he  committed  suicide  while  sane  his  death  could 
not  be  deemed  accidental.  It  was  not  enough  to  justify 
a  judgment  to  show  the  assured  was  dead,  but  it  was 
essential  to  the  appellee's  right  to  recover  the  amount  of 
the  indemnity  provided  by  the  policy,  as  she  sought  to 
do  by  her  declaration,  it  should  be  proven  his  death  was 
brought  about  by  accidental  means.  The  presumption  of 
the  law  is  that  all  men  are  sane  and  possessed  of  the  love 
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of  life;  are  animated  by  the  instincts  of  self-preservation 
and  the  natural  desire  to  avoid  personal  injuries  and 
death.  This  presumption,  in  the  absence  of  countervailing 
proof,  may  be  suflficient,  within  itself,  to  establish  prima 
facie  that  death  occurred  otherwise  than  by  self-destruc- 
tion, and  to  cast  upon  the  defendant  company  the  burden 
of  producing  evidence  on  the  point;  but  the  existence  of 
the  presumption  had  no  efficacy  to  change  the  rule  that 
the  oblig^ation  of  proving  any  fact  lies  upon  the  party 
who  asserts  the  affirmative  of  the  issue.  In  North  Chicago 
Street  Railway  Co,  v.  LewiSy  138  111.  9,  we  said:  "There  may 
be  evidence  which,  standing  by  itself,  establishes  a  cer- 
tain state  of  facts;  but  the  evidence  does  not  prepon- 
derate in  favor  of  any  given  state  of  facts  unless  it  is 
sufficient  to  outweigh  all  testimony  introduced  in  oppo- 
sition thereto." 

If  it  be  conceded  the'presumption  in  the  case  at  bar 
was  sufficient  to  establish,  prima  fade,  that  the  deceased 
came  to  his  death  by  accident,  still  it  was  competent  for 
the  appellant  company,  under  its  plea  of  the  general  is- 
sue, to  combat  this  point  and  introduce  any  testimony 
which  tended  to  show  the  death  of  the  assured  was  not 
the  result  of  accidental  causes,  and  it  was  entitled  to  the 
benefit  of  any  and  all  testimony  produced  on  behalf  of 
the  plaintiff  which  had  the  like  tendency.  There  was 
testimony  having  weight  in  favor  of  and  against  the  po- 
sition of  the  plaintiff  (appellee)  that  death  occurred  by 
accident.  The  jttaintiff  was  entitled  to  the  benefit  of  the 
presumption  the  assured  did  not  take  his  own  life.  The 
presumption  wz^s  not  conclusive,  but  rebuttable.  The 
question  to  be  determined  by  the  jury,  from  the  consid- 
eration of  all  the  evidence,  (the  plaintiff  being  given  the 
benefit  of  the  presumption  referred  to,)  was,  at  the  close 
of  the  testimony  as  it  was  at  the  beginning,  did  the  as- 
sured come  to  his  death  through  accidental  means.  The 
appellee  asserted  tfie  affirmative  of  this  proposition,  and 
it  was  indispensable  to  her  right  to  recover  under  her 
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declaration  her  position  should  be  supported  by  a  pre- 
ponderance of  the  evidence.  (1  Greenleaf  on  Evidence, — 
15th  ed. — sec.  74,  note  "a.")  The  instruction  incorrectly 
cast  the  omia  probandi  upon  the  appellant.  The  case, 
upon  the  facts,  demanded  the  jury  should  have  been  ac- 
curately advised  as  to  the  quantum  of  evidence  required 
to  be  produced  by  the  plaintiff.  The  error  is,  therefore, 
reversible  in  character. 

It  is  contended  by  appellant  the  order  of  the  court 
permitting  the  declaration  to  be  amended,  wherein  the 
state  of  the  pleading  to  the  amended  declaration  is  re- 
cited, left  the  general  issue  the  only  plea  in  the  cause. 
The  determination  of  this  question  has  no  material  bear- 
ing upon  the  question  upon  whom  rested  the  burden  of 
proof  upon  the  issue  referred  to  in  the  instructions.  The 
purpose  of  these  special  pleas  was  to  enforce  the  stipu- 
lation that  if  the  death  of  an  assured  should  be  occa- 
sioned by  his  own  wanton  act  while  insane,  only  premiums 
paid  should  be  recovered.  The  plaintiif  in  her  declaration 
sought  to  recover  the  indemnity  named  in  the  policy — 
not  the  return  of  the  premiums.  The  issue  raised  by  her 
declaration,  and  the  plea  of  general  issue  filed  thereto, 
was  as  to  the  right  of  the  plaintiff  to  recover  the  indem- 
nity of  the  policy.  In  order  she  might  prevail  on  that 
issue  it  was  necessary  it  should  appear,  from  a  prepon- 
derance of  the  evidence,  the  assured  came  to  his  death 
through  accidental  means.  The  stipulations  in  the  policy 
that  she  should  be  entitled  to  the  sum  paid  for  premiums 
in  the  event  the  assured  should  come  to  his  death  by 
other  than  accidental  means  had  no  effect  to  relieve  the 
plaintiff  of  the  burden  of  establishing  her  right  to  recover 
the  indemnity  provided  by  the  policy  by  a  preponderance 
of  the  evidence. 

The  judgment  of  the  Appellate  Court  and  that  of  the 
circuit  court  are  reversed,  and  thei  cause  is  remanded  to 
the  circuit  court  for  further  proceedings  not  inconsistent 
with  this  opinion.  Reoersed  and  remanded. 
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Terre  Haute  and  Indianapolis  Railroad  Co.  et  al.      |J^mo 

V, 

Peoria  and  Pekin  Union  Railway  Company. 
Opinion  filed  October  19y  1899—Beheanng  denied  December  8, 1899, 

1.  Pleading — when  the  plea  of  non  damniflcatus  is  not  a  good  defense 
in  debt.  A  general  plea  of  non  damniflcatus  is  not  good  in  debt  as 
against  a  declaration  based  upon  the  breach  of  a  covenant  to  pay 
specified  sums  of  money,  although  the  covenant  may  have  been 
given  by  way  of  indemnity  only. 

2.  Appeals  and  ERiW)RS-Hfl/i6n  appeaZ  6<m<2  is  wot  improperly  condi- 
tioned. A  bond  given  on  appeal  from  an  order  dissolving  an  injunc- 
tion restraining  a  terminal  railroad  company  from  excluding  the 
appellant  company  from  the  use  of  terminal  facilities  is,  where  the 
injunction  is  continued  at  the  appellant's  request  pending  appeal, 
properly  conditioned  for  payment  of  the  rent  which  the  appellant 
company  had  been  notified,  before  entering  into  possession,  it  would 
be  required  to  pay,  where  the  controversy  is  whether  such  rent  is 
unjust  and  a  discrimination  against  the  appellant. 

3.  Res  judicata — ichat  is  not  an  available  defense  in  suit  on  appeal 
bond.  In  an  action  on  a  bond  given  on  appeal  from  an  order  dis- 
solving an  injunction,  matter  which  goes  to  the  merits  of  the  in- 
junction suit  and  might  have  been  litigated  in  it  is  not  an  available 
defense,  being  res  judicata. 

4.  Instructions — instruction  concerning  matters  set  up  in  bad  plea 
is  properly  refused.  An  Instruction  concerning  matters  sought  to  be 
set  out  in  defense  in  pleas  to  which  demurrers  have  been  sustained 
is  properly  refused. 

T.  H.  &  L  B.  B.  Co.  V.  P.  <fe  P.  U.  By.  Co.  81  111.  App.  435,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— ^heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Peoria  county;  the  Hon.  T.  M.  Shaw,  Judge, 
presiding. 

John  G..  Williams,  (Page,  Wead  &  Ross,  and  T.  J. 
Golden,  of  counsel,)  for  appellants.  ^ 

Stevens,  Horton  &  Abbott,  for  appellee. 
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Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

The  circuit  court  of  Peoria  county  entered  a  decree 
dissolving  an  injunction,  granted  at  the  instance  of  the 
appellant  company,  restraining  the  appellee  company 
from  excluding  the  appellant  company  from  the  use  of 
certain  tracks,  switches  and  terminal  facilities  at  the 
city  of  Peoria.  The  appellant  company,  in  compliance 
with  an  order  granting  an  appeal  from  such  decree  to  the 
Appellate  Court  for  the  Second  District  and  continuing 
the  injunction  in  force  pending  such  appeal,  together  with 
the  other  appellants  as  sureties,  executed  a  bond  condi- 
tioned as  follows: 

"Now,  if  said  Terre  Haute  and  Indianapolis  Railroad 
Company  shall  duly  prosecute  said  appeal,  and  shall, 
moreover,  pay  all  costs  rendered  and  to  be  rendered 
against  it,  and  shall  pay  to  said  Peoria  and  Pekin  Union 
Railway  Company  all  damages  sustained  by  it  by  the 
continuance  in  force  of  said  injunction,  and  shall  also 
pay  to  said  Peoria  and  Pekin  Union  Railway  Company 
the  sum  of  $1875  per  month  for  each  month  from  October 
1, 1892,  to  the  date  of  the  filing  in  said  circuit  court  of  the 
decree  dissolving  said  injunction,  and  for  each  and  every 
month  from  said  last  named  date  during  the  pendency 
of  said  appeal,  less  such  credits  as  said  Terre  Haute  and 
Indianapolis  Railroad  Company  may  be  entitled  to  by 
reason  of  payments  made  on  said  sum,  (the  said  sum  of 
$1875  per  month  referred  to  being  the  rental  demanded 
by  plaintiff  as  a  fixed  charge,  as  in  defendant's  answer 
stated,)  in  case  said  decree  appealed  from  shall  be  af- 
firmed in  said  Appellate  Court,  then  the  above  obliga- 
tion to  be  null  and  void,  otherwise  to  remain  in  full  force 
and  virtue." 

The  decree  was  aflfirmed  by  the  Appellate  Court,  and 
the  judgment  of  aflfirmance  was,  on  a  further  appeal  by 
the  appellant  company,  afiirmed  by  this  court.  (Terre 
Haute  and  Indianapolis  Railroad  Co,y.  Peoria  and  Pekin  Union 
Railway  Co.  167  111.  296.)    The  facts  recited  in  the  opinion 


Digitized  by 


Google 


> 


Bee.  '99.]    T.  H.  &  I  R.  R.  Co.  v,  P.  &  P.  U.  Ry.  Co:         503 

rendered  in  the  case  by  this  court,  and  in  the  statement 
of  the  case  preceding"  the  opinion,  are  the  same  as  are 
disclosed  in  this  record  and  need  not  be  reiterated  here. 
This  is  an  appeal  from  the  judgment  of  the  Appellate 
Court  for  the  Second  District,  aflBrming  the  judgment 
entered  by  the  circuit  court  of  Peoria  county  against  ap- 
pellants, in  favor  of  appellee  company,  in  an  action  in 
debt  brought  to  recover  on  the  said  appeal  bond.  The 
rulings  of  the  trial  court'that  pleas  numbered  8,  6  and  7 
were  obnoxious  to  demurrer,  and  in  refusing  instructions 
numbered  1,  7,  8  and  9  asked  by  appellants,  are  assigned 
as  for  error. 

Plea  number  3  was  a  general  plea  of  non  damniflcatus. 
Such  a  plea  is  good  only  when  the  condition  of  the  cove- 
nant is,  in  general  terms,  to  indemnify  and  save  harm- 
less. When,  as  here,  the  covenant  is  for  the  payment 
of  specified  sums  of  money,  such  a  plea  is  not  good  as 
against  a  declaration  which  assigns  as  for  a  breach  of 
the  covenant  the  failure  to  pay  the  specified  sums  of 
money.  (3  Ency.  of  PI.  &  Pr.  663.)  And  the  rule  is  the 
same  though  it  appear  the  covenant  was  given  by  way 
of  indemnity  only.     Holmes  v.  RJiodes,  1  B.  &  B.  638. 

The  sixth  and  seventh  pleas  do  not  materially  differ. 
The  allegations  of  each,  in  substance,  are,  the  appellant 
company,  prior  to  the  institution  of  the  suit  in  the  cir- 
cuit court  for  the  injunction,  had  succeeded  to  the  rights 
of  one  Genis  under  the  contract  between  said  Glenis,  as 
receiver  of  the  Illinois  Midland  Railroad  Company,  and 
the  appellee  company,  whereby  the  said  Genis  (and  the 
said  appellant  company,  as  successor  to  the  rights  of 
said  Genis,)  became  entitled  to  the  use  of  said  tracks, 
switches  and  terminal  facilities  upon  the  payment  of  an 
annual  rental  in  the  sum  of  $13,000,  being  $1083.33  per 
month  instead  of  the  sum  of  $1875  per  month  specified  to 
be  paid  for  such  use  by  the  conditions  of  the  said  bond; 
that  said  appellant  company  has  paid  to  the  appellee 
company  an  amount  equal  to  $1083.33  per  month  for  the 


Digitized  by 


Google 


504         T.  H.  &  I.  R.  R.  Co.  v.  P.  &  P.  U.  Ry.  Co.     [IS2  ID. 

period  specified  in  the  bond;  that  the  bond  which  the  cir- 
cuit court  was  authorized  to  require  in  order  the  appel- 
lant company  migfht  perfect  an  appeal  from  the  decree 
dissolving  the  injunction  to  the  Appellate  Court  and  to 
continue  such  injunction  in  force  pending  such  appeal, 
was  a  bond  of  indemnity  only,  and  that  the  said  circuit 
court  was  without  legal  warrant  or  authority  to  require 
such  bond  to  be  conditioned  for  the  payment  of  the  said 
sum  of  $1875  per  month. 

The  seventh  plea  set  forth  with  more  particularity 
the  averments  of  the  bill  filed  by  appellant  company  for 
the  injunction,  and  that  such  averments,  in  substance, 
were,  the  appellee  company  was  a  corporation  formed 
for  the  purpose  of  establishing  and  maintaining  a  union 
station  for  passenger  and  freight  depots,  under  the  act 
of  the  General  Assembly  approved  April  7,  1875,  entitled 
"An  act  authorizing  the  formation  of  union  depots  and 
stations,"  etc.,  (3  Starr  &  Curtis'  Stat.  1896,  p.  3251,)  and 
averred  the  demand  of  the  appellee  company  that  the  ap- 
pellant company  should  pay  the  sum  of  $1875  per  month 
as  rental  for  the  tracks  and  terminal  facilities  was  unrea- 
sonable and  unjust  and  a  discrimination  against  the  ap- 
pellant company,  and  as  such  was  in  violation  of  section  6 
of  the  said  act.  It  appeared  from  the  plea  the  bill  al- 
leged no  claim  of  right  in  the  appellant  company  under 
the  Genis  contract,  but  relied  wholly  upon  the  position 
the  appellee  company  should  be  deemed  a  union  depot 
company  under  the  before  mentioned  act,  and  that  the 
said  sum  of  $1875  was  an  excessive  rental  and  an  unjust 
discrimination  against  the  appellant  company.  The  plea 
averred  the  chancellor  determined  the  contention  against 
the  appellant  company,  and  dissolved  the  injunction 
which  had  been  issued  restraining  the  appellee  company 
from  excluding  the  appellant  company  from  the  use  and 
occupancy  of  said  tracks,  switches  and  terminal  facilities. 

The  averments  of  the  pleas  with  reference  to  the  al- 
leged right  of  the  appellant  company  to  be  regarded  as 
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successor  to  the  said  receiver,  Genis,  and,  as  such,  enti- 
tled, under  the  contract  held  by  such  receiver,  to  use  and 
occupy  the  tracks  and  terminal  facilities  at  the  rental 
of  $1083.33  per  month,  did  not  present  a  defense  to  the 
action.  If  true,  the  facts  disclosed  by  the  averments  of 
the  pleas  existed  prior  to  the  filing  of  the  bill  for  the  in- 
junction, were  known  to  the  appellant  company  at  that 
time,  and  constituted  a  cause  or  reason  for  the  relief 
prayed  for  in  the  bill  for  injunction.  It  was  the  duty  of 
the  appellant  company,  if  it  desired  to  accept  the  Genis 
contract,  to  have  brought  forward  the  same  in  the  bill 
for  an  injunction,  assumed  the  burden  of  that  contract, 
and  had  its  rights,  if  any,  thereunder  determined  in  that 
controversy.  It  does  not  appear  from  the  averments  of 
the  pleas  any  circumstances  of  fraud,  accident  or  mistake 
intervened  to  prevent  the  presentation  of  such  cause  or 
reason,  or  that  the  appellant  company  was  then  ready 
and  willing  to  accept  the  burdens  of  the  Genis  contract. 
In  truth,  as  was  well  said  in  the  opinion  rendered  by  the 
Appellate  Court,  the  position  of  the  appellant  company 
in  its  bill  was  antagonistic  to  the  Genis  contract  and  a 
virtual  repudiation  thereof.  A  second  bill  for  an  injunc- 
tion would  not  be  entertained  on  the  theory  the  appel- 
lant company  was  possessed  of  right  to  occupy  and  use 
the  tracks  and  terminal  facilities  in  virtue  of  the  Genis 
contract,  for  the  reason  the  decree  entered  by  the  court 
in  the  injunction  case  is  a  bar  to  a  second  bill  for  an  in- 
junction for  any  cause  that  existed  prior  to  the  first  bill, 
if  known  to  the  complainant  and  not  set  up  in  that  bill. 
{Ruegger  v.  Indianapolis  and  St  Louis  Railroad  Co.  103  111. 
449;  Bailey  v.  Bailey,  115  id.  551;  2  High  on  Injunctions, 
sec.  1586;  1  VanPleet  on  Former  Adjudications,  p.  310; 
Bank  of  United  States  v.  SchuUz,  30  Ohio,  61;  21  Am.  &  Eng. 
Ency.  of  Law,  p.  220.)  The  decree  must  be  accepted  as 
an  estoppel  or  bar  of  the  alleged  right  of  the  appellant 
company  to  occupy  the  tracks,  etc.,  of  the  appellee  com- 
pany under  and  by  virtue  of  the  G^nis  contract,  for  the 
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reason  that  ground  for  the  injunction  might  and  should 
have  been  presented  in  the  bill  and  adjudicated  in  that 
proceeding.  It  is  to  be  deemed  as  adjudicated  and  deter- 
mined adversely  to  the  pleader.  The  pleas,  therefore, 
proposed  to  re-open  and  re-litigate  that  which  was  res 
judicata,  **In  an  action  upon  an  injunction  bond  after 
dissolution,  matters  which  go  to  the  merits  of  the  injunc- 
tion suit  are  not  properly  admissible  as  a  defense  to  the 
action."  (High  on  Injunctions, — 3d  ed. — sec.  1652.)  "Mat- 
ters which  go  to  the  merits  of  the  injunction  suit  are  as- 
sumed to  have  been  adjudicated  in  such  suit,  and  are  not 
admissible  in  defense  in  an  action  on  an  injunction  bond." 
{Sipe  V.  Halloway,  62  Ind.  4.)  The  pleas  were  correctly  re- 
garded as  obnoxious  to  the  demurrers. 

Counsel  for  appellants  do  not,  in  their  briefs,  refer  to 
the  alleged  erroneous  ruling  of  the  court  in  passing  upon 
instructions.  Such  objections  may  be  deemed  waived. 
Furthermore,  the  instructions  referred  to  directed  the 
jury  as  to  matter  sought  to  be  set  out  in  defense  in  the 
pleas  to  which  demurrers  were  sustained,  and  for  that 
reason  the  instructions  were  properly  denied. 

We  think  it  was  entirely  competent  for  the  chancellor 
to  require  the  bond  in  suit  to  be  conditioned  for  the 
payment  of  said  monthly  sum  of  $1875.  A  chancellor 
would  not  be  justified  in  requiring  such  bonds  to  be  con- 
ditioned for  the  payment  of  sums  of  money  in  the  way  of 
arbitrary  exactions  or  mere  penalties  for  the  privilege 
of  taking  an  appeal  or  having  the  injunction  continued  in 
force.  But  here  it  appeared  to  the  chancellor,  from  the 
proof,  the  appellant  company  was  notified  by  the  api)el- 
lee  company,  before  beginning  to  use  the  tracks,  switches 
and  terminal  facilities,  it  would  not  be  permitted  to  oc- 
cupy and  use  the  same  unless  it  paid  rental  therefor  at 
the  rate  of  $1875  per  month,  and  that  it  was  arranged, 
as  a  temporary  adjustment,  that  the  appellant  company 
might  enter  upon  the  use  of  the  facilities,  etc.,  and  have 
reasonable  time  in  which  to  investigate  as  to  the  contro- 
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versies,  and  should,  in  the  meantime,  pay  at  the  monthly 
rate  of  $1083.33,  but  that  such  occupancy  and  use  of  the 
property,  and  the  payments  at  the  rate  named,  should 
not  prejudice  the  right  of  the  appellee  company  to  de- 
mand and  recover  the  larger  monthly  payment;  that  un- 
der the  arrangement  the  appellant  company  entered  into 
possession  of  the  property  in  October,  1892;  that  the  ne- 
gotiations between  the  companies  failed  to  result  in  an 
amicable  settlement,  and  the  appellee  company,  on  the 
19th  day  of  March,  1894,  notified  the  appellant  company 
it  would  be  excluded  from  further  use  of  the  property  on 
the  20th  day  of  April,  1894,  unless  it  paid  rental,  during 
the  time  it  had  occupied  and  used  the  facilities,  at  the 
rate  of  $1875  per  month  and  effected  a  permanent  ar- 
rangement for  the  further  use  of  the  property.  The  ap- 
pellant company  thereupon  filed  the  bill  in  chancery,  and 
obtained  a  temporary  injunction  restraining  the  appellee 
company  from  excluding  it  from  the  use  of  the  ]3roperty. 
Upon  a  hearing  it  was  found  the  equity  of  the  matter  was 
hot  with  the  appellant  company  and  that  the  injunction 
should  be  dissolved.  The  appellant  company  desired  to 
appeal  the  cause  and  to  have  the  injunction  continued 
in  force  until  the  courts  of  review'could  investigate  the 
controversy.  In  such  state  of  case  it  was  entirely  com- 
petent to  require  the  appellant  company  to  give  bond 
and  security  to  pay  the  rental  which  it  had  been  notified 
before  entering  into  the  property  it  would  be  required  to 
pay,  as  a  condition  on  which  an  order  would  be  entered 
continuing  the  injunction  in  force  during  the  time  neces- 
sary for  the  disposition  of  the  cause  in  the  court  of  re- 
view. These  conditions  were  fully  within  the  authority 
and  power  of  the  chancellor  under  section  22  of  chapter 
69  of  the  Revised  Statutes,  entitled  "Injunctions,"  and 
section  68  of  chapter  110,  entitled  "Practice,"  and  it  was 
proper  to  incorporate  them  in  the  bond  required  to  be 
given  to  perfect  the  appeal,  as  the  effect  of  the  appeal 
was  to  continue  the  injunction  in  force,  and  thereby  to 
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enable  the  appellant  company  to  continue  in  the  occu- 
pancy and  use  of  the  tracks  and  facilities  until  the  ap- 
peal could  be  decided. 

We  find  the  record  free  from  error.     The  judgment  is 

Judgment  Offflrmed. 


Ubbo  a.  Ubben 

V, 

William  H.  Binnian. 


Opinion  JUed  October  f5, 1899—Behearing  denied  December  IS,  1899, 

Contracts — a  contract  construed  as  not  being  an  illegal  option.  An 
agrreement  by  a  seller  of  stock  to  buy  it  back  in  five  years  and  pay 
therefor  the  purchase  price,  with  interest,  less  dividends  declared, 
supplemented  by  the  purchaser's  agreement  not  to  dispose  of  the 
stock  without  first  giving  the  seller  an  opportunity  to  buy  it  upon 
the  terms  offered  by  others,  is  not  a  void  gambling  contract  under 
section  130  of  the  Criminal  Code.  ( Wolf  v.  National  Bank  of  Illinois, 
178  111.  85,  followed.) 

Ubben  v.  Binnian,  78  111.  App.  330,  reversed. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;—heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Tazewell  county;  the  Hon.  T.  M.  Shaw,  Judge, 
presiding. 

This  is  an  appeal  from  a  judgment  of  the  Appellate 
Court  affirming  a  judgment  of  the  circuit  court  of  Taze- 
well county  for  costs  and  in  bar  of  an  action  brought  by 
the  appellant,  Ubbo  A.  Ubben,  against  appellee,  William 
H.  Binnian. 

The  amended  declaration  contained  four  special 
counts  and  the  common  counts.  The  first  count  alleged, 
in  substance,  that  the  defendant,  Binnian,  and  one  Stone, 
since  deceased,  who  were  then,  respectively,  the  secre- 
tary and  president  of  the  Acme  Harvester  Company,  for 
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the  consideration  of  $10,000  then  advanced  to  them  by 
the  plaintiff,  Ubben,  issued  to  him  a  certain  certificate  of 
one  hundred  shares,  of  $100  each,  of  the  capital  stock  of 
said  company,  and  as  a  part  of  the  same  transaction  and 
for  the  same  consideration  made  and  endorsed  on  the 
back  of  said  certificate,  and  delivered  to  him,  an  agree- 
ment in  writing,  as  follows: 

''Peoria,  Jan,  4, 1892. 
**We  hereby  agree  that  five  years  after  date  we  will  buy 
back  from  Ubbo  A.  Ubben  the  within  one  hundred  shares  of 
Acme  Harvester  stock,  paying  for  same  $10,000,  and  six  per 
cent  interest  from  date,  after  deducting  any  and  all  dividends 
that  may  be  made  upon  same  within  that  time. 

W.  E.  Stone, 

W.  H.  BiNNIAN. 

"I  hereby  agree  not  to  sell  said  within  shares  of  Acme 
Harvester  Company  stock  without  first  giving  W.  E.  Stone  and 
W.  H.  Binnian  an  opportunity  to  buy  at  same  terms  offered  to 
me  by  others.  ^3^^  ^  jj^^^^  „ 

And  further  alleged  that  the  plaintiff  received  said 
certificate  of  stock  and  said  contract  for  said  considera- 
tion of  $10,000,  and  did  not  thereafter  sell  said  stock 
without  first  giving  said  Binnian  and  Stone  an  oppor- 
tunity to  buy  at  the  terms  offered  by  others;  that  Stone 
died  testate,  and  letters  testamentary  were  issued  to  his 
executrix,  and  that  plaintiff  tendered  said  stock  to  her 
and'to  Binnian,  according  to  the  terms  of  the  agreement, 
but  that  they,  and  each  of  them,  refused  to  receive  and 
pay  for  the  same,  whereby  they  became  liable,  etc.,  and 
being  so  liable,  the  defendant,  Binnian,  in  consideration 
thereof,  promised  the  plaintiff  to  pay  him,  etc.  The 
second  count  did  not  set  out  the  contract  in  liosc  verba^ 
but  alleged  that  Binnian  and  Stone  bargained  for  and 
bought  of  the  plaintiff,  and  the  plaintiff  sold  to  them, 
said  stock,  to  be  delivered  in  five  years,  stating  the  terms 
of  the  contract  of  sale  as  one  of  bargain  and  sale,  and 
thereafter  th*e  count  proceeded  in  substantially  the  same 
language  as  did  the  first.     The  third  count  alleged  that 


Digitized  by 


Google 


BIO  Ubben  v.  Binnian.  [182  E 

Binnian  and  Stone  were  jointly  and  severally  indebted 
to  the  plaintiff  in  the  sum  of  $10,000  for  money  advanced 
to  them,  and  that  for  the  purpose  of  securing  the  pay- 
ment of  said  indebtedness  said  certificate  of  stock,  and 
said  agreement  made  and  endorsed  thereon,  (setting  out 
the  same  in  Jioec  verba,)  were  made  and  delivered  to  him 
as  such  security.  The  fourth  count  was  upon  the  con- 
tract, substantially  as  the  first,  except  that  it  alleged 
that  the  plaintiff  received  said  certificate  of  stock  and 
said  agreement  for  the  purpose  of  transferring  the  title 
to  said  certificate  to  Binnian  and  Stone,  for  the  consid- 
eration of  said  sum  of  $10,000,  five  years  after  January  4, 
1892,  together  with  six  per  cent  interest  per  annum  on 
said  sum,  less  any  dividends  received  upon  said  stock, 
and  that  at  the  time  of  issuing  said  stock  it  did  not  have, 
and  has  not  since  had,  any  marketable  value  or  quota- 
tion in  the  public  market  at  any  place,  and  that  the  time 
for  performance  of  the  contract  was  not  fixed  for  the  pur- 
pose of  speculating  upon  the  ristf  or  fall  in  the  value  of 
said  stock,  and  there  was  no  intention  or  agreement  that 
said  contract  should  be  performed  by  any  settlement  or 
adjustment  of  differences  between  the  market  and  the 
contract  price,  but  that  said  contract  was  made  in  good 
faith,  for  the  purpose  of  selling  said  stock  to  said  Bin- 
nian and  Stone. 

The  circuit  court  sustained  defendant  Binnian's  de- 
murrer to  the  first,  third  and  fourth  counts  and  overruled 
it  as  to  the  second.  The  plaintiff  abode  by  his  first,  third 
and  fourth  counts.  The  general  issue  was  pleaded  to  the 
second  count  and  to  the  common  counts.  The  defendant 
also  pleaded  to  the  second  count  that  the  contract  there- 
in mentioned  was  the  same  contract  set  up  in  the  other 
special  counts,  and  that  the  same  constituted  an  option, 
and  was  in  violation  of  the  statute  and  was  null  and  void. 
To  this  plea  the  plaintiff  replied  in  substantially  the  same 
terms  as  set  forth  in  the  third  count,  alleging  that  Bin- 
nian and  Stone  were  indebted  to  him,  and  alleging  the 
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pledge  of  the  stock  as  security  therefor.  Defendant's 
demurrer  was  sustained  to  this  replication  and  the  plain- 
tiff refused  to  plead  over.  A  jury  was  empaneled  to  try 
the  issues  of  fact  made  under  the  common  counts  and  on 
the  first  plea  to  the  second  count,  but  after  the  plaintiff 
had  rested  upon  the  evidence  adduced  on  his  behalf,  the 
court,  on  motion  of  the  defendant,  instructed  the  jury  to 
find  their  verdict  for  the  defendant.  A  verdict  was  so 
returned  and  judgment  was  entered  accordingly. 

W.  R.  CuRRAN,  for  appellant. 

Jack  &  Tichenor,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

We  are  of  the  opinion  that  the  circuit  court  erred  in 
sustaining  the  demurrer  to  the  first  and  fourth  counts  of 
the  amended  declaration,  and  to  the  replication  to  the 
second  plea  to  the  second  count,  and  in  instructing  the 
jury  to  find  their  verdict  for  the  defendant.  The  ground 
upon  which  the  circuit  court,  and,  on  appeal,  the  Appel- 
■  late  Court,  proceeded,  was  that  the  contract  sued  on  was 
a  contract  for  an  option,  which  is  declared  by  section  130 
of  the  Criminal  Code  to  be  a  gambling  contract  and  void. 
Since  the  judgment  in  this  case  was  afilrmed  by  the  Ap- 
pellate Court  we  have  had  occasion  to  construe  a  con- 
tract similar  in  all  its  legal  aspects  to  the  one  here  in 
question,  so  far  as  affected,  by  the  said  section  of  the 
Criminal  Code,  and  we  reached  the  conclusion  that  such 
contracts  do  not  fall  within  the  category  of  those  con- 
demned by  the  statute;  that  they  are  not  gambling  con- 
tracts and  are  not  void.  {Wolf  v.  National  Bank  of  Illinois^ 
178  m.  85.)  On  this  question  the  case  at  bar  is  "on  all 
fours"  with  the  case  cited  and  must  be  controlled  by  it. 
Under  the  allegations  of  the  first,  second  and  fourth 
counts,  and  under  the  evidence  adduced,  the  plaintiff  was 
entitled  to  recover. 
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The  judgments  of  the  Appellate  and  circuit  courts  are 
both  reversed,  and  the  cause  is  remanded  to  the  circuit 
court  for  further  proceedings  in  accordance  with  the 
views  we  have  expressed.  j^^^^^  ^^  remancUO. 


|i1??l!?511  Jacob  Glos 

V. 

John  S.  Gould. 
Opinion  filed  October  16, 1899—Behearing  denied  December  P,  1899. 

1.  Tax  DH^DQ—when  tax  deed  is  invalid  because  of  insufficient  affidavit, 
A  tax  deed  is  invalid  where  the  affidavit  upon  which  it  is  based 
fails  to  state  the  notice  of  purchase  was  served  upon  the  owner. 
(Rev.  Stat.  1874,  sec.  216,  p.  893.)  Nor  is  it  sufficient  to  allege  that 
upon  diligent  search  the  only  owner  found  was  a  specified  person, 
upon  whom  notice  was  served  *'as  owner,"  and  that  such  person 
"had  some  interest,  either  as  owner  or  otherwise,  in  the  premises." 

2.  Same — when  d^endant  may  be  required  to  pay  his  own  costs  on  set- 
ting aside  tax  deed.  In  a  suit  to  set  aside  a  tax  deed,  in  which  the 
relief  prayed  for  is  granted,  the  defendant  cannot  complain  that 
he  was  required  to  pay  his  own  costs,  where,  before  commencement 
of  the  suit,  he  refused  a  tender  of  the  amount  due,  with  interest. . 

3.  Interest— fiiwc6 1891  interest  rate  on  amount  paid  at  tax  sale  is  five 
per  cent.  Interest  at  the  rate  of  five  per  cent,  only,  is  recoverable, 
since  the  passage  of  the  Interest  law  of  1891,  upon  the  amount  of 
taxes  paid  by  a  purchaser  of  lands  at  tax  sale. 

Cartwright,  C.  J.,  and  Craig  and  Boggs,  JJ.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Murray  F.  Tuley,  Juflge,  presiding. 

Enoch  J.  Price,  for  appellant. 

Kerr  &  Barr,  for  appellee. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

The  appellee  filed  a  bill  against  the  appellant  to  set 
aside  a  certain  tax  deed  held  by  appellant  upon  a  lot  in 
the  city  of  Chicago  belonging  to  the  appellee.    The  cir- 
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cuit  court  granted  the  relief  prayed  for  and  set  aside  the 
tax  deed,  and  the  defendant  prosecutes  this  appeal. 

Five  several  grounds  of  invalidity  of  the  tax  deed  are 
charged  in  the  bill,  but  in  the  view  we  take  it  is  neces- 
sary to  consider  but  one,  and.  that  is,  whether  the  affida- 
vits on  which  the  tax  deed  issued  were  sufficient  on  which 
to  base  the  deed. 

Appellant  insists  that  under  the  averments  of  the  bill 
and  the  findings  of  the  decree  the  complainant  is  not  en- 
titled to  the  relief  granted.  The  bill  states  that  there 
are  on  file  in  the  office  of  the  county  clerk  an  affidavit 
and  notice,  which  constitute  the  only  evidence  on  which 
said  tax  deed  was  issued.  They  are  attached  to  the  bill 
and  made  a  part  thereof,  and  are  alleged  to  be  void  and 
not  in  compliance  with  the  statute. 

Section  317  of  the  Revenue  act  provides:  "Every  such 
purchaser  or  assignee,  by  himself  or  agent,  shall,  before 
he  shall  be  entitled  to  a  deed,  make  an  aflSdavit  of  his 
having  complied  with  the  conditions  of  the  foregoing  sec- 
tion, stating  particularly  the  facts  relied  on  as  such  com- 
pliance, which  affidavit  shall  be  delivered  to  the  person 
authorized  by  law  to  execute  such  tax  deed."  The  "fore- 
going section"  referred  to  (section  216)  provides  that  no 
purchaser,  or  assignee  of  such  purchaser,  of  any  land  at 
any  sale  for  taxes  or  special  assessments  shall  be  entitled 
to  a  deed  to  the  land  so  purchased  by  him  until  certain 
conditions  have  been  complied  with,  among  which  are: 
that  "such  purchaser  or  assignee  shall  serve,  or  cause 
to  be  served,  a  written  or  printed,  or  partly  written  or 
partly  printed,  notice  of  such  purchase  on  every  person 
in  actual  possession  or  occupancy  of  such  land  or  lot; 
also,  the  person  in  whose  name  the  same  was  taxed  or 
specially  assessed,  if  upon  diligent  inquiry  he  or  she  can 
be  found  in  the  county;  also,  the  owners  of  or  parties  in- 
terested in  said  land  or  lot,  if  they  can,  upon  diligent  in- 
quiry, be  found  in  the  county,  at  least  three  months  before 
the  expiration  of  the  time  of  redemption  on  such  sale." 
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The  affidavit  on  which  the  deed  herein  was  based  did 
not  state  positively  that  Jennie  Hall  was  the  owner.  The 
affidavit  states  that  appellant  "made  diligent  search  and 
inquiry  for  the  owner  of  the  lots  described  in  said  cer- 
tificate and  was  unable  to  find  any  of  said  owners  except 
Jennie  Hall,  the  person  served  with  notice,  and  was  un- 
able to  find  the  names  of  said  owners,  except  Jennie  Hall." 
This  allegation  of  the  affidavit  contains  no  definite  state- 
ment that  Jennie  Hall  was  the  owner,  but  only  an  infer- 
ence that  she  might  be  regarded  as  owner.  Appellant 
in  his  affidavit  further  proceeds  to  state  that  he  "caused 
to  be  served  the  notice  on  Jennie  Hall,  as  owner."  We  held 
in  Stillwell  v.  Brammell,  124  111.  338,  that  such  an  allegation 
as  this  does  not  meet  the  requirements  of  section  216. 
"That  section  says  that  the  owner  must  be  served.  It  is 
not  sufficient  that  service  is  had  upon  some  one  whom 
the  party  making  the  service  may  choose  to  designate 
as  owner.  The  person  to  be  served  is  he  in  whose  name 
the  land  is  taxed  or  specially  assessed,  and  not  some 
individual  who  may  be  regarded  as  the  person  contem- 
plated by  the  statute."  Appellant  further  proceeds  to 
make  the  following  statement  in  his  affidavit:  "Affiant 
makes  the  certificate,  notice  and  affidavits  attached,  part 
of  this  affidavit,  and  relies  upon  the  facts  therein  stated 
as  a  compliance  with  the  law,"  etc.  The  only  statement 
made  in  regard  to  the  ownership  of  Jennie  Hall  in  the 
attached  affidavits  is  the  statement  in  the  additional  affi- 
davit of  George  W.  Thoma,  which  is  as  follows:  "Affiant 
is  informed  and  believes  that  Jennie  Hall  at  said  date 
had  some  interest,  either  as  owner  or  otherwise,  in  the 
premises  described."  This  allegation  is  not  sufficient. 
Section  216  requires  notice  to  be  served  upon  the  owner, 
and  not  upon  a  person  who,  according  to  the  information 
and  belief  of  the  affiant,  may  have  some  interest,  as  owner 
or  otherwise,  in  the  premises.  Therefore  the  facts  in  the 
attached  affidavit  did  not  show  a  compliance  with  the 
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law,  so  far  as  service  upon  the  owner  is  concerned.    For 
this  reason  it  was  fatally  defective. 

Complaint  is  made  by  appellant  that  he  was  only  al- 
lowed five  per  cent  interest,  instead  of  six  per  cent,  upon 
the  amount  of  taxes  paid  by  him.  The  decree  recites  that 
the  appellee  brought  into  court  and  paid  to  the  clerk 
thereof,  for  the  use  of  appellant,  $330  in  full  compensa- 
tion ior  the  taxes,  assessments  and  costs  paid  out  by  the 
defendant,  and  interest  thereon  at  the  rate  authorized 
by  law.  There  was  no  error  in  figuring'  interest  at  the 
rate  of  five  per  cent,  inasmuch  as  the  amendment  to  the 
Interest  law  passed  in  1891  changed  the  rate  of  interest 
upon  such  items  as  those  here  involved  from  six  to  five 
per  cent. 

Complaint  is  further  made  by  the  appellant  that  he 
was  required  to  pay  costs.  Upon  an  examination  of  the 
decree  we  find  that  it  directs  each  party  to  the  suit  to 
pay  his  own  costs,  and  as  appellant  paid  no  other  costs 
than  the  sum  of  three  dollars  for  an  appearance  fee  we 
do  not  think  that  any  injustice  was  done  him  in  this  mat- 
ter. The  cases  referred  to  by  counsel  as  holding  that,  in 
suits  to  set  aside  tax  deeds  as  clouds,  in  the  absence  of  a 
tender  before  suit  the  court  should  require  the  complain- 
ant to  pay  all  the  costs,  are  inapplicable  to  the  present 
case.  The  bill  here  substantially  alleges  that  a  tender 
was  made,  before  the  filing  of  the  bill,  of  more  than  the 
amount  due  for  payments  made  at  the  tax  sale,  and  for 
penalties  and  subsequent  taxes  and  assessments  and  in- 
terest, and  appellee  offers  in  the  bill  to  pay  the  same, 
and  also  avers  that  appellant  rejected  the  tender  so  made 
and  claimed  to  be  the  owner  by  tax  deed. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 

Cartwright,  C.  J.,  and  Craig  and  Boggs,  JJ.,  dis- 
senting. 
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William  B.  Porter  et  al 

V, 

The  People  ex  rel.  Samuel  S.  Greeley  et  al. 
Opinion  filed  October  16, 1899^Rehearing  denied  December  8y  1899. 

1.  Bill  of  exceptions — when  bill  becomes  part  of  record.  A  bill  of 
exceptions,  settled  and  sigfned  within  the  time  ordered,  becomes 
part  of  the  record  though  not  filed  with  the  clerk  until  later,  where 
no  time  for  filing  was  fixed  by  the  court  and  the  parties  stipulated 
that  it  be  filed. 

2.  Quo  WARRANTO— proceeding  cannot  be  instituted  without  consent  of 
Attorney  Gkneral  or  Staters  attorney.  A  quo  warranto  proceedings  under 
section  1  of  act  entitled  "Quo  Warranto,**  (Rev.  Stat.  1874,  p.  787,) 
can  only  be  instituted  by  the  Attorney  General,  or  the  State's  at- 
torney of  the  county  in  which  it  is  brought,  and  it  cannot  be  main- 
tained by  private  individuals  without  the  consent  of  one  of  such 
officers  or  petition  by  one  of  them  for  leave  to  file  the  information, 
though  private  rights  are  involved  and  no  other  remedy  available. 

Carter  and  Boqgs,  JJ.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Murray  F.  Tuley,  Judge,  presiding. 

W.  P.  Struckmann,  for  appellants: 

Informations  in  the  nature  of  qito  warranto,  affecting 
public  rights  alone,  cannot  be  brought  by  a  private  re- 
lator. People  V.  Railway  Co.  88  111.  537;  Hesing  v.  Attorney 
Oeneraly  104  id.  292;  Miller  v.  Palermo,  12  Kan.  14;  Murphy 
V.  Bank,  20  Pa.  St.  415;  Commonwealth  v.  Cluley,  56  id.  270. 

Only  the  State  can  complain  of  injury  to  the  public 
or  that  public  rights  are  being  interfered  with.  People  v. 
Railway  Co.  88  111.  537;  Coquard  v.  Linseed  Oil  Co.  171  id.  480. 

All  cases  affecting  private  or  individual  rights  only, 
and  merely  affecting  the  administration  of  the  corpora- 
tion, may  be  instituted  upon  private  relation.  The  exist- 
ence of  any  corporation  is  purely  a  matter  of  public  right, 
and  can  be  inquired  into  only  upon  the  relation  of  a  duly 
authorized  public  agent.  People  v.  Railway  Co.  88  111.  537; 
People  v.  Palermo,  12  Kan.  14;  Commonwealth  v.  Cluley,  56 
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Pa.  St.  270;  Commonwealth  v.  Swanky  79  id.  156;  Murphy  v. 
Banky  20  id.  415;  Robinson  v.  e7bne«,  14  Pla.  256. 

Louis  M.  Greeley,  for  appellees: 

The  appellants  were  de  facto  officers  by  virtue  of  their 
election,  exercising-  an  office  to  which  the  power  to  levy 
taxes  is  incident.    Trumbo  v.  People,  75  111.  561. 

The  relators  have  no  remedy  except  by  quo  warranto. 
They  cannot  raise  the  illegality  of  the  district  as  a  de- 
fense, on  an  application  for  judgment  of  sale  for  taxes. 
People  V.  Nelson,  133  111.  565;  Aldis  v.  South  Park  Comrs.  179 
id.  424;  Trumbo  v.  People,  75  id.  561. 

Equity  will  not  enjoin  the  collection  of  the  taxes  on 
the  ground  the  district  is  illegal.  Renioick  v.  Hall,  84  111. 
162;  Keigioin  v.  Drainage  Comrs,  115  id.  347. 

The  court  has  declared  that  the  remedy  by  quo  war- 
ranto,  in  cases  of  this  kind,  is  adequate,  and  has  refused 
relief  in  equity  on  this  ground.  Renwick  v.  Hall,  84  111.  162; 
Keigwin  v.  Drainage  Comrs.  115  id.  347. 

The  English  Statute  of  Anne  was  especially  designed 
to  take  away  from  the  crown  officers  the  right  to  control 
the  initiation  of  proceedings  of  private  quo  warranto  and 
vest  such  control  wholly  in  the  court.  Rex  v.  Wardroper, 
4  Burr,  1693;  Rex  v.  Trelawney,  3  id.  1616;  Cole's  Crim.  Inf. : 
(Law  Lib.  vols.  556  and  557,)  p.  125. 

This  statute  for  the  first  time  made  quo  warranto  a 
civil  remedy  for  a  private  grievance.  Before,  it  had  been 
solely  a  prerogative  remedy  not  obtainable  by  a  subject. 
High  on  Ex.  Legal  Rem.  (3d  ed.)  sec.  602. 

Our  own  statute  of  quo  warranto  must  also  be  deemed 
to  have  lodged  in  the  court  the  sole  discretion  as  to 
allowing  or  refusing  the  remedy  in  cases  of  private  quo 
warranto.  People  v.  Railway  Co,  88  111.  537;  People  v.  Waite, 
70  id.  25. 

A  private  quo  warranto  is  deemed  a  mere  civil  remedy 
for  a  private  grievance,  and  is  criminal  only  in  form. 
People  V.  Shaw,  13  111.  587;  Ensminger  v.  People,  47  id.  384; 
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Donnelly  v.  People,  11  id.  552;  People  v.  Bruennemei\  168  id. 
482;  High  on  Ex.  Legal  Rem.  (3d  ed.)  sec.  621;-  People  v. 
Boyd,  132  111.  60. 

The  remedy  by  private  quo  warranto  is,  of  right,  in 
favor  of  a  relator  having  the  requisite  interest,  and  not 
precluded  by  his  conduct  from  making  objection.  People 
V.  Railway  Co.  88  111.  537;  People  v.  Waite,  70  id.  25;  Queen  v. 
Justices  of  Surrey,  L.  R.  5  Q.  B.  466;  People  v.  Scknepp,  179 
111.  305. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

This  is  an  information  in  the  nature  of  quo  warranto, 
purporting  to  be  by  Charles  S.  Deneen,  State's  attorney 
of  Cook  county,  upon  the  relation  of  Samuel  S.  Greeley 
and  others,  against  William  B.  Porter  and  others,  to  oust 
them  from  the  offices  of  the  board  of  education  of  a  joint 
high  school  district,  embracing  certain  territory  in  town- 
ships 38  and  39,  Cook  county,  Illinois.  The  petition  is 
based  upon  the  alleged  illegality  of  the  district  because 
of  irregularity  in  the  proceedings  for  its  formation  and 
for  want  of  authority  of  law  to  organize  the  same.  It  is 
alleged  in  the  information  that  the  defendants,  assuming 
to  act  as  such  board  of  education,  have  levied  a  tax  for 
the  purposes  of  the  district,  the  relators  being  residents 
and  tax-payers,  within  the  district.  To  the  information 
the  respondents  filed  a  general  demurrer,  which  was  over- 
ruled, and  they  declining  to  answer  over,  a  judgment  of 
ouster  was  entered  against  them.  To  reverse  that  judg- 
ment they  prosecuted  this  appeal. 

The  petition  for  leave  to  file  the  information  was  in 
the  name  of  the  relators  alone,  it  being  alleged  that  the 
prosecuting  attorney  had  arbitrarily  and  without  reason, 
and  for  the  purpose  of  preventing  a  proceeding  inquiring 
into  the  legality  of  the  formation  of  the  district,  refused 
to  file  such  petition  or  to  permit  petitioners  to  commence 
or  prosecute  said  proceeding  in  his  name.  Upon  a  rule 
to  show  cause  why  leave  to  file  the  information  should 
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not  be  granted  the  prosecuting"  attorney  appeared,  and 
allegfed  that  there  was  no  j^^^isdiction  in  the  court  to  per- 
mit the  proceeding  to  continue  in  the  name  of  the  People 
at  the  instance  of  private  relators,  and  that,  as  State's 
attorney,  he  did  not  consent  to  proceedings  being  con- 
ducted in  his  name,  stating"  reasons  for  his  so  refusing, 
and  supporting  the  same  by  affidavits,  and  asking  that 
the  order  permitting  the  filing  of  the  petition  and  for  a 
rule  to  show  cause  why  it  should  not  be  granted  be  va- 
cated and  the  petition  dismissed;  but  the  court  held  "that 
said  motioQ  to  dismiss  the  petition  herein  be  and  the  same 
is  hereby  sustained  as  far  as  the 'rights  of  the  People, 
only,  are  concerned,  but  so  far  as  the  private  rights  of 
the  said  relators  are  concerned,  and  in  all  other  particu- 
lars, said  motion  is  denied,  but  full  jurisdiction  of  said 
petition  and  this  proceeding  is  expressly  and  fully  sus- 
tained, so  far  as  may  be  necessary  to  enforce  and  pro- 
tect the  rights  and  interests  of  said  petitioners,  or  any 
of  them."  To  this  ruling  thie  State's  attorney,  in  his  own  I 
behalf  and  on  behalf  of  1:he  People,  duly  excepted. 

The  motion  of  the  prosecuting  attorney,  the  affidavits 
filed  in  support  of  it,  and  the  rulings  of  the  court  thereon,  ^  •  * 
appear  in  the  record  by  bill  of  exceptions.  Prior  to  sub- 
mission of  t]\e  cause  a  motion  was  entered  by  appellees 
in  this  court  to  strike  that  bill  of  exceptions  from  the 
files,  the  grounds  of  the  motion  being  that  it  was  not 
filed  within  the  time  allowed  by  the  court  below,  and  that 
the  State's  attorney  was  not  a  party  to  the  proceeding, 
and  therefore  not  entitled  to  file  exceptions.  On  March 
30,  1899,  an  order  was  entered  allowing  the  State's  at- 
torney thirty  days  in  which  "to  present  and  settle  a  bill 
of  exceptions."  It  was  settled  and  signed  by  the  judge 
within  that  time.  No  order  was  made  by  the  court  as  to 
the  time  within  which  it  should  be  filed  with  the  clerk. 
On  May  9  following,  the  prosecuting  attorney,  for  himself 
and  the  People,  and  the  attorney  for  the  relators,  signed 
a  stipulation  for  filing  it,  and  within  the  stipulated  time 


Digitized  by 


Google       


i 


520  Porter  v.  The  People.  [182  IB. 

it  was  filed,  but  it  is  now  contended  by  counsel  for  the 
appellees,  that,  notwithstanding'  the  stipulation,  it  was 
improperly  so  filed  for  want  of  an  order  of  the  court  au- 
thorizing it.  We  do  not  think  the  right  to  deposit  the 
bill  of  exceptions  with  the  clerk  to  be  filed  depended* 
upon  the  validity  of  the  stipulation  of  counsel.  It  was 
filed  after  being  settled  and  signed  within  the  time  fixed 
by  the  court.  Neither  the  statute  nor  any  order  of  the 
court  required  it  to  be  filed  in  the  clerk's  office  within  a 
particular  time,  and  we  see  no  good  reason  for  holding 
thit  it  did  not,  when  filed  under  these  circumstances,  be- 
come a  proper  part  of 'the  record.  The  record  does  show 
that  the  prosecuting  attorney  of  Cook  county,  as  the  rep- 
resentative of  the  People,  was  a  party  to  the  information 
and  the  subsequent  proceeding  upon  his  motions,  and  en- 
titled to  file  the  exceptions  shown  by  the  bill  in  question. 
The  motion  to  strike  the  bill  of  exceptions  and  the  assign- 
ment of  errors  by  the  State's  attorney  from  the  record 
will  be  overruled. 

The  important  preliminary  question  in  this  case  is 
whether  the  petitioners  were  legally  authorized  to  insti- 
tute this  proceeding  in  their  own  names  without  the  con- 
sent of  "the  Attorney  General  or  State's  attorney  of  the 
proper  county."  The  facts  necessary  to  the, presentation 
of  this  question  do  not  depend  upon  the  bill  of  exceptions 
alone.  As  before  stated,  it  is  shown  by  the  petition  that 
the  prosecuting  attorney  did  not  consent  to  the  filing  of 
the  petition,  nor  is  it  pretended  that  the  Attorney  Gen- 
eral was  ever  applied  to  for  that  purpose,  or  that  he  in 
any  way  refused  or  declined  to  bring  the  same.  It  is  said 
by  counsel,  that  for  the  purpose  of  this  suit  we  must  con- 
sider the  State's  attorney  as  tacitly  consenting  to  the 
use  of  his  name  in  this  proceeding,  and  yet  the  petition- 
ers show  and  alleged  in  their  petition  that  he  did  not  so 
consent,  but,  as  they  say,  arbitrarily  and  for  insufficient 
reasons  refused  to  do  so.  ConsideVing  the  facts  shown 
by  the  bill  of  exceptions,  it  appears  that  he  so  refused 
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because,  upon  a  consideration  of  the  whole  case,  he  hon- 
estly regarded  it  as  his  official  duty  to  do  so.  That,  how- 
ever, we  do  not  regard  as  of  controlling  importance  here. 
As  we  understand  our  statute  a  quo  warranto  proceeding 
under  it  can  in  no  case  be  instituted  except  by  the  At- 
torney General  of  the  State  or  the  State's  attorney  of 
the  county  in  which  it  is  brought.  In  cases  affecting  the 
public  right  alone,  either  of  these  officers  may  J)resent 
the  petition  of  his  own  accord,  or  if  private  rights  are 
also  involved  he  can  do  so  at  the  instance  of  any  individ- 
ual relator.  (2  Starr  &  Cur.— 1st  ed. — chap.  112,  sec.  1, 
p.  1871.)  We  said  in  People  ex  rel.  v.  North  Chicago  Railway 
Co.  88  111.  537,  after  quoting  the  language  of  that  section: 
"There  is  nothing  here  that  authorizes  any  one  other  than 
the  Attorney  Gteneral  or  State's  attorney  to  present  a 
petition  for  leave  to  file  an  information."  To  the  same 
effect  is  High  ox\  Extraordinary  Legal  Remedies,  sec.  697. 
That  author  also  says  (sec.  45):  "Where,  under  the  laws 
of  a  State,  the  Attorney  General  is  empowered  to  deter- 
mine in  what  cases  proceedings  by  information  in  the 
nature  of  a  quo  warranto  shall  be  instituted  to  try  the 
title  to  any  public  office  or  franchise,  he  is  regarded  as 
vested  with  a  discretion  the  exercise  of  which  is  in  its 
nature  a  judicial  act,  over  which  the  courts  have  no  con- 
trol; and  when  such  officer  has  declined  to  institute  pro- 
ceedings to  try  the  right  to  an  office,  mandamus  does  not 
lie  to  reverse  his  decision  or  to  compel  him  to  bring  the 
action,"— citing  People  v.  Attorney  General,  22  Barb.  114.  It 
is  not  enough,  under  our  statutes,  that  the  petition  be 
presented  by  the  Attorney  General  or  State's  attorney, 
but  the  same  must  be  in  the  name  of  such  officer,  either 
upon  his  own  motion  or  upon  the  relation  of  another. 
People  ex  rel,  v.  North  Chicago  Railway  Co,  supra. 

It  is  argued  by  counsel  for  petitioners  that  they  seek 
redress  for  a  private  injury,  and  therefore  they  should 
be  allowed  to  prosecute  the  action  in  their  own  names, 
and  it  seems  to  have  been  held  by  the  learned  judge  be- 
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low  that  for  such  purpose  they  may  use  the  name  of  the 
State's  attorney  without  his  consent.  The  proceedingf 
by  information  in  the  nature  of  a  quo  warranto  does  not 
lie  except  in  cases  where  the  public  has  an  interest,  and 
it  does  not  follow  because  private  rights  may  also  be 
involved  the  public  is  not  an  interested  party.  On  the 
contrary,  it  can  readily  be  seen  that  in  every  case  where 
the  quo  warranto  statute  is  attempted  to  be  used  as  a 
remedy,  the  public  right  is,  to  a  greater  or  less  extent, 
involved.  Mr.  High,  in  his  work  from  which  we  have 
quoted  above,  at  section  620  says:  "To  warrant  a  court 
in  entertaining  an  information  in  the  nature  of  a  quo 
warranto^  a  case  must  be  presented  in  which  the  public, 
in  theory  at  least,  have  some  interest;  and  it  is  not  an 
appropriate  remedy  against  persons  alleged  to  have  as- 
sumed a  trust  of  a  merely  private  nature,  unconnected 
with  the  public  interests," — citing  People  ex  reL  v.  Ridgley^ 
21  111.  66. 

While  it  may  be  true  that  the  only  remedy  available 
to  petitioners  is  by  quo  loarraiito,  we  are  not  prepared  to 
hold  that  private  individuals  may,  notwithstanding  the 
provision  of  our  statute,  avail  themselves  of  this  ex- 
traordinary remedy  without  the  consent  of  the  Attorney 
General  or  State's  attorney,  and  without  the  petition  for 
leave  to  file  the  information  in  the  name  of  one  of  those 
officers,  upon  the  relation,  etc. 

The  court  below  erred  in  allowing  the  information  to 
be  filed  over  the  objection  of  respondents,  and  in  subse- 
quently refusing,  on  the  motion  of  the  State's  attorney, 
to  vacate  and  set  aside  that  order.  Its  judgment  will 
accordingly  be  reversed.  judgment  reversed. 

Carter  and  Boggs,  JJ.,  dissenting. 
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The  Chicago  and  Alton  Eailroad  Company 

V. 

Theresa  Pell. 
Opinion  filed  October  IS,  1899—Behearing  denied  December  IS,  1899. 

1.  Trial — court  miLst  refiLse  peremptory  instruction  for  defendant  if 
the  et^idence  tends  to  prove  plaintijB^s  case.  In  an  action  against  a  rail- 
road company  to  recover  for  personal  injuries  sustained  at  a  public 
crossing-,  a  peremptory  instruction  for  the  defendant  is  properly 
refused  where  there  is  evidence  tending  to  prove  that  the  plaintiff 
used  due  care  and  was  injured  by  the  negligent  acts  of  the  defend- 
ant company,  as  alleged. 

2.  Appeals  and  errors— in  passing  <m  refusal  of  a  peremptory  in- 
struction Supreme  Court  does  not  weigh  evidence.  In  passing  upon  the 
propriety  of  the  trial  court's  refusal  of  defendant's  peremptory 
instruction  in  a  personal  injury  case,  it  is  not  the  province  of  the 
Supreme  Court  to  say  that  evidence  in  the  record  1:ending  to  prove 
the  plaintiff's  allegations  of  due  care  and  negligence  was  overcome 
by  the  weight  of  contrary  evidence. 

Chicago  and  AUon  Eailroad  Co.  v.  Fell,  79  111.  App.  376,  afllrmed. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  McLean  county;  the  Hon.  Colostin  D.  Myers, 
Judge,  presiding. 

J.  E.  Pollock,  (William  Brown,  of  counsel,)  for  ap- 
pellant. 

Fifer  &  Barry,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

The  appellee  recovered  a  judgment  in  the  McLean 
circuit  court,  against  appellant,  for  a  personal  injury, 
which  judgment  the  Appellate  Court  affirmed,  and  thus 
settled  adversely  to  appellant  all  controverted  questions 
of  fact  involved  in  the  case.  At  the  close  of  the  evidence 
defendant  asked  the  court  to  instruct  the  jury  to  find  de- 
fendant not  guilty,  and  the  refusal  of  this  instruction  is 
the  principal  error  insisted  upon  here  by  appellant 
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The  evidence  shows  that  the  plaintiff,  at  the  time  she 
was  injured,  was  going  to  the  depot  of  the  defendant,  in 
Bloomington,  at  about  one  o'clock  in  the  afternoon,  to 
meet  her  mother,  .who  was  expected  to  arrive  about  that 
time  on  a  train  coming  northward  on  appellant's  road. 
The  plaintiff  was  nearing  the  depot,  walking  on  Wash- 
ington street,  a  public  street  of  the  city  continuously  used 
at  that  place  by  many  people,  and  had  stepped  across 
the  nearest  rail  and  upon  the  track  of  defendant's  road, 
which  there  crossed  Washington  street  on  the  street 
grade,  when  she  was  struck  by  the  engine  of  a  south- 
bound passenger  train  of  defendant  and  thrown  to  the 
side  of  the  track.  Her  right  foot  was  run  over  by  a  wheel 
of  the  forward  car  and. so  crushed  and  mangled  as  to  re- 
quire amputation,  and  she  was  injured  in  other  parts  of 
her  body  also.  Whether  she  looked  or  listened,  or  other- 
wise observed  proper  caution  to  ascertain  whether  a  train 
was  approaching  before  she  stepped  upon  the  track,  and 
whether  her  view  was  obstructed  and  the  noise  of  the 
train  drowned  by  other  noises  proved,  and  whether  the 
trainmen  in  charge  of  the  engine  were  observing  a  proper 
lookout  to  avoid  collisions  at  such  public  crossing  and 
were  or  not  running  the  train  at  a  speed  prohibited  by 
the  ordinances  of  the  city,  and  whether  or  not  the  bell 
was  rung  or  whistle  sounded  as  required  by  the  statute, 
were  all  questions  of  fact  controverted  on  the  trial  and 
finally  settled  before  the  case  reached  this  court. 

We  cannot  agree  to  the  view  of  appellant's  counsel 
that  there  was  no  evidence  to  go  to  the  jury  tending  to 
prove  that  the  plaintiff  used  due  care  for  her  own  safety 
and  was  injured  by  the  negligent  acts  of  the  defendant, 
as  charged  in  the  declaration.  The  record  shows  such 
evidence,  and  it  is  not  within  our  province  to  say  that  it 
was  overcome  by  the  weight  of  evidence  to  the  contrary. 
The  decision  of  the  court  in  refusing  the  instruction  and 
in  submitting  the  issue  to  the  jury  was  correct. 
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Exceptions  were  taken  to  the  rulings  of  the  court  in 
giving  and  refusing  other  instructions,  but  we  find  no 
error  in  those  rulings. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


The  West  Chicago  Street  Railroad  Company 

V. 

Emanuel  Levy.  TsS" 

!  99a 
Opinion  filed  October  IS,  1899—Behearing  denied  December  U,  1899. 

Pleading — when  general  dllegcUion  is  8^Slicient  to  authorize  damages 
for  the  injury  proven.  In  an  action  where  injury  to  the  "back,  spine  |i82  5^t 
and  brain"  is  alleged,  and  the  evidence  tends  to  show  that  such  in-  |el05a  5561 
jury  was  the  natural  and  proximate  cause  of  the  defective  nutri- 
tion to  the  optic  nerve  and  impairment  of  the  plaintiff's  eyesight, 
the  damages  claimed  therefor  are  not  special,  but  general,  and  can 
be  recovered  without  being  declared  for  specially. 

Wilkin,  J.,  and  Caktwright,  C.  J.,  dissenting. 

West  Chicago  Street  Eailroad  Co.  v.  Levy,  82  111.  App.  202,  affirmed. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Frank  Baker,  Judge, 
presiding. 

VanVechteTn  Veeder,  for  appellant. 

John  F.  Waters,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  judgment  of*  the  Appellate 
Court  affirming  a  judgment  of  the  circuit  court  of  Cook 
county,  against  appellant,  for  a  personal  injury.  Appel- 
lee was  driving  in  a  buggy  on  Robey  street  when  appel- 
lant's electric  car  came  up  from  behind  and  struck  the 
buggy,  threw  appellee  out  and  injured  him. 
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Respecting  the  injury  and  damages  the  declaration 
alleged  that  the  plaintiff  "was  severely  and  dangerously 
cut,  bruised,  wounded  and  injured,  both  internally  and 
externally;  that  plaintiff's  back  and  spine  and  brain 
were  thereby  then  and  there  severely  and  dangerously 
and  permanently  injured,  and  divers  bones  of  his  body, 
arms  and  limbs  Were  then  and  there  and  thereby  frac- 
tured and  broken,  and  plaintiff  was  otherwise  severely, 
dangerously  and  permanently  injured,  both  internally 
and  externally;"  that  on  account  of  said  injuries  "plain- 
'tiff  became  sick,  sore,  lame,  disordered  and  injured,  and 
so  remained  for  a  long  space  of  time,  during  which  said 
time  he  suffered  great  bodily  pain  and  mental  anguish, 
and  still  is  languishing  and  intensely  suffering  in  body 
and  in  mind,  and  in  future  will  continue  to  suffer  from 
the  effect  of  said  injuries  for  the  rest  of  his  natural  life." 
And  the  principal  assignment  of  errors  relied  on  is  that 
the  court  permitted  the  plaintiff  to  prove  that  one  of  the 
effects  of  his  injuries  was  atropTiy  of  the  optic  nerve  and 
consequent  impairment  of  his  eyesight.  The  contention 
is,  that  the  evidence  showed  that  this  condition  of  the 
optic  nerve  was  produced  by  defective  nutrition,  and  not 
by  any  direct  injury  it  received  in  the  accident;  that  it 
was  not  the  natural  and  necessary  result  of  the  injury, 
and  could  not  therefore  be  proved  under  the  allegation  of 
general  damages,  and,  not  having  been  alleged  as  special 
damages-,  could  not  be  proved  at  all.  We  are  of  the  opin- 
ion that  the  evidence  was  properly  admitted  under  the 
allegations.  It  is  not  necessary  to  allege  specially  every 
injury  to  each  part  of  the  body,  in  actions  of  this  char- 
acter, in  order  to  prove  them  on  the  trial.  Injury  to  the 
back,  spine  and  brain  was  alleged,  and  the  evidence 
tended  to  show  that  such  injury  was  the  natural  and 
proximate  cause  of  the  defective  nutrition  to  the  optic 
nerve  and  impairment  of  the  plaintiff's  eyesight.  The 
damages  claimed,  therefore,  were  not  special,  but  gen- 
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eral,  and  could  bd  recovered  without  being  declared  for 
specially.  See  Lake  Shore  and  Michigan  Southern  Railway 
Co.  V.  Wardy  135  111.  511;  Chicago  and  Erie  Railroad  Co.  v. 
Meech,  163  id.  305;  North  Chicago  Street  Railroad  Co.  v.  Brown, 
178  id.  187;  Tyron  v.  Booth,  100  Mass.  258;  Baltimore  and 
Ohio  Southwestern  Railway  Co.  v.  Slanker,  180  111.  357. 

It  is  also  insisted  that  a  n6w  trial  should  have  been 
granted  below  because  of  the  highly  improper  language 
and  conduct,  on  the  trial,  of  the  attorney  for  the  plaintiff. 
The  record  does  show  such  reprehensible  language  and 
conduct,  but  the  trial  judge  interposed  to  suppress  it  and 
sustained  all  the  objections  of  the  defendant,  and  we  are 
unable  to  see  that  the  plaintiff  could  have  been  benefited 
in  any  way  by  the  conduct  in  question  of  his  counsel,  or 
that  the  defendant  was  prejudiced  thereby.  This  must 
have  been  the  view  of  the  trial  judge  in  overruling  the 
point  in  the  motion  for  new  trial,  and  in  this  we  are  in- 
clined to  hold  there  was  no  error. 

There  was  no  error  committed  in  the  instructions,  and 
we  cannot  reverse  the  judgment  because  it  may  appear 
that  the  damages  are  excessive. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Wilkin :  I  dissent.  The  verdict  and  judg- 
ment in  this  case  is  for  $10,000.  The  unprofessional  con- 
duct of  counsel  for  the  plaintiff  prevented  an  orderly, 
fair  and  impartial  trial,  and  for  that  reason  the  verdict 
of  the  jury  should  have  been  set  aside  and  a  new  trial 
granted. 

Mr.  Chief  Justice  Cartwright  concurs  in  the  dis- 
sent of  Wilkin,  J. 
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The  People  ex  rel  Ahern 

V. 

James  A.  Bollam. 

Opinion  filed  October  19, 1899, 

Constitutional  law — stalute  authorizing  village  hoard  to  appoint 
constable  is  unconstitiUional  Sections  11  and  12  of  article  11  of  the 
City  and  Village  act,  (Rev.  Stat.  1874,  p.  243,)  authorizing  the  presi- 
dent and  board  of  trustees  to  appoint  a  constable,  are  in  that  re- 
spect in  violation  of  section  21  of  article  6  of  the  constitution, 
which  directs  that  such  officers  shall  be  elected. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  Gibbons,  Judg^e,  presiding. 

This  is  a  proceeding  by  information  in  the  nature  of 
qiw  warranto  in  the  name  of  the  People  of  the  State,  filed 
in  the  circuit  court  of  Cook  county  on  September  16, 1898, 
by  the  State's  attorney  of  that  county,  charging  that 
the  defendant,  James  A.  Bollam,  for  a  space  of  over  one 
month  then  last  past  and  more  during  the  year  1898,  un- 
lawfully held  and  still  does  hold  and  execute  without  any 
warrant  or  right  whatsoever,  the  office  of  constable  in 
and  for  the  township  of  Bloom  in  the  village  of  Columbia 
Heights,  Cook  county,  and,  during  all  of  said  time  had 
usurped,  and  still  does  usurp  the  rights,  privileges  and 
duties  of  the  office  of  constable  in  and  for  said  township 
in  said  village  in  said  county,  to  the  damage  and  preju- 
dice of  the  People,  and  against  the  peace  and  dignity  of 
the  same.  To  this  information,  the  defendant,  Bollam, 
filed  a  disclaimer  of  title  to  the  office  of  constable  in  and 
for  said  township  in  said  village. 

On  September  30,  1898,  an  amended  information  was 
filed,  which  was  the  same  in  every  allegation  as  the  orig- 
inal information,  except  that  the  village  of  Steger  was 
substituted  for  the  village  of  Columbia  Heights.  To  this 
amended  information  the  defendant,  Bollam,  pleaded  jus- 
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tification,  setting  forth  that  on  April  25, 1898,  he  was  duly 
and  legally  appointed  to  the  office  of  constable  by  the 
president  and  board  of  village  trustees  of  the  village  of 
Steger  in  said  township  and  county  under  and  by  virtue 
of  section  11  of  article  11,  part  1,  of  the  City  and  Village 
act  (1  Starr  &  Curt.— 2d  ed.— p.  791);  that,  after  his  ap- 
pointment, he  took  the  oath  of  office,  and  gave  bond  as 
required  by  law,  and  received  from  the  clerk  of  the  vil- 
lage of  Steger  a  certificate  of  appointment  and  qualifi- 
cation, and,  under  section  12  of  said  article  11  (id.  p.  792) 
became  and  was  entitled  to  hold  and  execute  the  duties 
and  privileges  of  the  office  of  constable  in  and  for  the 
entire  county  of  Cook,  as  well  as  of  the  village  of  Steger 
in  said  township  of  Bloom;  and  that  by  his  said  warrant 
he  still  holds  and  executes  the  said  office  of  constable. 

By  stipulation,  all  further  pleadings  were  waived,  and 
the  cause  was  heard  by  the  court  on  the  amended  infor- 
mation and  the  answer  thereto,  and  on  an  agreed  state- 
ment of  facts  in  writing,  signed  by  the  respective  parties. 
By  the  stipulation,  propositions  of  law  were  to  be  offered 
by  the  People  and  the  defendant,  to*  be  held  or  refused 
or  modified  by  the  court;  and  the  cause  proceeded  to  be 
heard  upon  the  constitutionality  of  said  sections  11  and 
12.  It  was  therein  stipulated  that  the  title  to  the  office 
of  constable,  held  by  the  defendant,  should  be  determined 
by  the  decision  of  the  question  as  to  the  constitutionality 
of  said  sections. 

Upon  the  trial,  counsel  for  the  People  requested  the 
court  to  hold,  as  matter  of  law,  that  said  sections  11  and 
12  were  in  conflict  with  section  21  of  article  6  of  the  con- 
stitution of  the  State  of  Illinois,  and  therefore  null  and 
void.  The  proposition  of  law,  so  submitted  by  the  People, 
was  refused  by  the  court,  and  counsel  for  the  People  ex- 
cepted. Counsel  for  the  defendant  below,  appellee  here, 
requested  the  court  to  hold,  as  matter  of  law,  that  said 
sections  11  and  12  were  not  in  conflict  with  the  constitu- 
tion of  the  State.  This  proposition  was  held  by  the  court 
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as  offered,  and  exception  was  taken  by  the  counsel  for 
the  People. 

The  court  below  declined  to  hold  the  defendant  gnilty 
in  manner  and  form  as  charged  in  the  information,  and 
dismissed  the  information  at  the  relator's  costs.  EJxcep- 
tion  was  taken  by  the  People  to  this  judgment  of  the 
circuit  court,  and  the  present  appeal  is  prosecuted  from 
said  judgment. 

Charles  S.  Deneen,  State's  Attorney,  (Joseph  A. 
McInerney,  and  T.  A.  Coffey,  of  counsel,)  for  appellant. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

The  only  question  involved  in  this  case  is,  whether 
sections  11  and  12  of  article  11  of  part  1  of  the  City  and 
Village  act  are  constitutional  or  not.  Those  sections,  so 
far  as  they  relate  to  the  office  of  constable,  are  as  follows: 

"Sec.  11.  The  president  and  board  of  trustees  may  ap- 
point *  *  *  a  village  constable  and  such  other  officers 
as  may  be  necessary  to  carry  into  effect  the  powers  con- 
ferred upon  villages,  to  prescribe  their  duties  and  fees, 
and  require  such  officers  to  execute  bonds  as  may  be 
prescribed  by  ordinance. 

"Sec.  12.  The  village  constable  shall  have  the  same 
powers  to  make  arrests,  execute  process,  and  perform 
other  official  acts,  as  other  constables  under  the  general 
laws  of  the  State,  together  with  such  other  powers  as 
may  be  conferred  on  him  by  ordinance." 

The  provision  of  the  constitution,  with  which  these 
sections  are  alleged  to  be  in  conflict,  is  section  21  of  ar- 
ticle 6  of  the  constitution  of  1870.  Section  21  of  article  6 
of  the  constitution  is  as  follows:  "Justices  of  the  peace, 
police  magistrates,  and  constables  shall  be  elected  in 
and  for  such  districts  as  are,  or  may  be,  provided  by 
law,  and  the  jurisdiction  of  such  justices  of  the  peace 
and  police  magistrates  shall  be  uniform." 
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Sections  11  an^  12  provide  for  the  appointment  of  a 
village  constable  by  the  president  and  board  of  trustees 
of  the  village,  and  that  such  constable  shall  have  the 
same  powers  to  make  arrests,  execute  process,  and  per- 
form other  official  acts,  as  other  constables  under  the 
general  laws  of  the  State.  The  constitution,  on  the  con- 
trary, provides  that  constables  shall  be  elected  in  and 
for  such  districts  as  are  or  may  be  provided  by  law.  It 
would  seem  to  be  clear  that,  where  a  statute  of  the  State 
directs  a  certain  official  to  be  appointed,  when  the  con- 
stitution of  the  State  requires  him. to  be  elected  by  the 
people,  such  statute  is  in  conflict  with  the  constitution. 

The  constitution  does  not  authorize  the  legislature 
to  prescribe  the  manner  in  which  constables  shall  be 
selected,  but  merely  that  the  legislature  shall  provide 
by  law  for  the  districts  in  and  for  which  they  are  to  be 
elected.  The  legislature  of  this  State  did  provide  by  law, 
in  an  act  approved  June  26,  1895,  entitled  "An  act  to  re- 
vise the  law  in  relation  to  justices  of  the  peace  and  con- 
stables," that  constables  should  be  elected  at  a  certain 
time,  and  at  certain  elections,  in  counties  under  town- 
ship organization,  and  at  a  certain  time,  and  at  certain 
intervals,  in  each  election  precinct  in  counties  not  under 
township  organization.  (Laws  of  111.  1895,  p.  182).  Sec- 
tion 1  of  article  1,  of  the  act  of  June  26, 1895,  was  amended 
by  an  act,  approved  March  17,  1897.  (Laws  of  111.  1897, 
p.  246).  Section  1  of  article  1  of  the  act  in  regard  to  jus- 
tices and  constables,  as  thus  amended,  provides  for  the 
number  of  constables  to  be  elected  in  each  town  in  coun* 
ties  under  township  organization.  Cook  county  is  under 
township  organization.  Inasmuch  as  the  constitution 
provides,  that  constables  shall  be  elected  in  and  for  such 
districts  as  maj^  be  provided  by  law,  and  inasmuch  as 
the  legislature  has  provided  by  law  for  the  election  of 
a  certain  number  of  constables  at  certain  times  in  each 
town  in  counties  under  township  organization,  it  neces- 
sarily follows,  that  a  so-called  constable,  who  is  not  thus 
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elected  in  the  district  provided  by  law,  but  is  appointed 
by  the  president  and  board  of  trustees  of  the  village,  has 
no  power  to  act  or  perform  the  duties  of  constable. 

The  provision  of  the  constitution,  that  constables 
shall  be  elected,  is  mandatory.  It  is  a  well  established 
rule  of  constitutional  construction,  that,  when  the  con- 
stitution defines  the  circumstances  under  which  a  right 
may  be  exercised,  the  specification  is  an  implied  prohi- 
bition against  the  right  of  the  legislature  to  add  to  the 
condition.  (Cooley's  Const.  Lim. — 6th  ed.— pp.  78,  79). 
The  Illinois  constitution  of  1870  prescribes  election  by 
the  people,  in  districts  to  be  fixed  by  the  legislature,  as 
the  mode  of  selecting  constables,  and  this  specification 
of  the  mode  of  selection  is  an  implied  prohibition  against 
the,  right  of  the  legislature  to  prescribe  any  other  mode. 
In  Field  v.  People,  2  Scam.  79,  we  said:  "Where  the  means 
for  the  exercise  of  a  granted  power  are  given,  no  other 
or  different  means  can  be  implied  as  being  more  effectual 
or  convenient.'*  Accordingly,  it  has  been  held  that  where 
the  constitution  defines  the  qualifications  of  an  oflScer, 
it  is  not  in  the  power  of  the  legislature  to  change  or  su- 
peradd to  them,  unless  the  power  to  do  so  is  expressly, 
or,  by  necessary  implication,  conferred  by  the  constitu- 
tion itself.  (Thomas  v.  Owens,  4  Md.  189;  Barker  v.  People, 
3  Cow.  686;  Matter  of  Dorsey,  7  Port.  298;-Cooley's  Const. 
Lim.  supra). 

Section  24  of  article  5  of  the  constitution  of  1870  says, 
that  "an  office  is  a  public  position  created  by  the  consti- 
tution or  law,"  etc.  The  constitution  thus  recognizes  two 
classes  of  officers,  one  which  is  created  by  the  consti- 
tution itself,  and  the  other,  which  is  created  by  statute. 
Where  an  office  is  created  by  statute,  it  is  wholly  within 
the  control  of  the  legislature,  creating  it.  But  when  an 
office  is  created  by  the  constitution,  it  cannot  be  enlarged 
or  lessened  in  scope  by  any  statute,  or  be  filled  in  any 
other  manner  than  the  manner  directed  by  the  constitu- 
tion.   (People  V.  Loeffler,  175  111.  585). 
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We  are  of  the  opinion,  that  sections  11  and  12  of  arti- 
cle 11  of  part  1  of  the  City  and  Village  act  are  in  conflict 
with  section  21  of  article  6  of  the  constitution  upon  the 
ground  above  stated,  so  far  as  they  provide  for  the  ap- 
pointment of  constables.  Accordingly,  the  judgment  of 
the  circuit  court  is  reversed,  and  the  cause  is  remanded 
to  that  court,  with  directions  to  enter  judgment  of  ouster 
in  accordance  with  the  prayer  of  the  information. 

Reversed  and  remanded. 


Harry  Swisher 


The  Illinois  Central  Railroad  Company. 

Opinion  JUed  October  16, 1899 — Rehearing  denied  December  U,  1899. 

1.  Appeals  and  ERRORS—to^en  &wpreme  Court  is  precluded  from 
a  consideratio^i  of  the  case.  The  recital  in  the  judg-ment  of  the  Appel- 
late Court,  reversing"  without  remanding*,  of  ultimate  facts  cover- 
ing the  entire  right  of  recavery  as  made  by  the  pleadings  in  an 
action  for  negligence,  precludes,  under  the  statute,  further  con- 
sideration of  the  case  by  the  Supreme  Court,  in  the  absence  of 
errors  of  law. 

2.  Same— when  Appellate  CourVs  recital  of  facts  precludes  a  recovery. 
In  an  action  for  injuries  to  a  fireman  by  collision  occasioned  by 
a  misplaced  switch,  which,  it  is  alleg'ed,  had  no  light  thereon  to 
indicate  the  way  it  was  turned,  a  finding-  by  the  Appellate  Court 
that  the  injury  was  the  result  of  a  risk  incident  to  the  plaintiff's 
employment,  that  it  occurred  in  the  day  time  when  lamps  were 
not  needed,  and  that  it  was  occasioned  by  the  neglig^ence  of  a  fel- 
low-servant of  the  plaintiff,  precludes  a  recovery  under  such  facts. 

Magruder,  J.,  dissenting. 
lUinois  Central  Railroad  Co.  v.  Sw'sher,  74  111.  App.  164,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Lee  county;  the  Hon.  John  C.  Garver,  Judge, 
presiding. 
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This  is  an  action  by  appellant,  against  appellee,  to 
recover  damages  for  personal  injury. 

The  original  declaration  was  amended,  and  as  amended 
contained  two  counts,  which,  in  effect,  aver  the  plaintiff, 
while  in  the  service  of  the  defendant,  was  a  locomotive 
fireman,  and  while  he  and  his  engineer  were  in  the  exer- 
cise of  reasonable  care  and  caution  he  was  injured  at  the 
station  of  Sublette  on  the  third  day  of  May,  1892,  by  a 
collision  between  a  passenger  engine  which  he  was  fir- 
iii&>  going  south,  and  a  switch  engine  of  the  defendant 
heading  north  and  standing  on  the  east  side-track  at  that 
place.  Each  count  alleges  that  there  were  standard  or 
rotary  switches  at  that  station,  with  targets  painted 
white  and  targets  painted  red,  the  former,  when  facing  an 
approaching  engine,  indicating  the  main  track  was  safe, 
and  the  latter,  when  so  placed,  indicating  it  was  not  safe 
for  a  train  to  pass  over  that  track.  In«  each  count  it  is 
averred  that  the  targets  were  only  for  use  in  the  day 
time,  and  when  completed  the  switches  had  lamps  on 
them  to  be  used  in  the  night  time,  and  that  the  defend- 
ant negligently  failed  to  put  lamps  on  them,  by  reason 
of  which  the  plaintiff  was  injured  in  the  night  time,  when 
it  was  dark. 

On  May  4,  1896,  two  additional  counts  were  filed,  the 
first  of  which  alleges  that  it  was  the  duty  of  the  defend- 
ant, through  its  servants,  to  use  reasonable  care  and  dili- 
gence to  keep  the  switch  in  question  closed,  so  the  train 
could  pass  along  the  main  track  without  going  upon  the 
side-track,  but  the  defendant,  through  its  servants,  did 
not  keep  said  switch  closed,  and  did  not,  through  its  ser- 
vants, exercise  reasonable  care  or  diligence  to  keep  the 
same  closed,  and  that  by  reason  of  said  negligence  of  de- 
fendant, through  its  servants,  about  seven  o'clock  in  the 
afternoon  of  May  3,  1892,  the  Dubuque  and  LaSalle  pas- 
senger train,  on  which  plaintiff  was  a  fireman,  and  while 
he  and  his  fellow-servants  were  in  the  exercise  of  reason- 
able care,  was  diverted  from  the  main  track  onto  the  side- 
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track  at  the  station  of  Sublette,  and  collided  with  the 
engine  of  a  freigfht  train  standing  on  the  side-track,  there- 
by greatly  injuring  the  plaintiff,  and  that  said  switch 
was  not  permitted  to  remain  open  by  any  of  the  fellow- 
servants  of  the  plaintiff. 

The  second  count  avers  that  it  was  the  duty  of  the 
defendant,  by  its  servants,  to  use  reasonable  care  to  keep 
the  switch  in  question  closed  until  the  engine  and  train 
had  passed  by  it,  but  that  the  defendant,  by  its  servants, 
did  not  keep  said  switch  closed,  and  that  while  said  train 
was  being  run  along  said  main  track  approaching  said 
switch,  at  about  seven  o'clock  in  the  evening  of  May  3, 
1892,  defendant,  by  its  servants,  carelessly  opened  said 
switch  before  said  locomotive  reached  it,  and  negligently, 
by  its  servants,  permitted  it  to  be  and  remain  open  until 
said  engine  reached  it,  and  in  consequence  of  said  negli- 
gence said  engine  and  train  were  diverted  from  said  main 
track  onto  said  side-track  and  came  in  collision  with  the 
engine  on  the  side-track  which  was  there,  without  fault 
of  the  plaintiff  or  his  fellow-servants,  and  that  by  reason 
of  said  collision  the  plaintiff  was  greatly  injured  without 
his  fault  or  the  fault  of  any  of  his  fellow-servants,  and 
that  the  switch  was  not  opened  through  the  fault  of  the 
plaintiff  or  any  of  his  fellow-servants. 

On  trial  in  the  circuit  court  of  Lee  county  a  verdict 
and  judgment  were  rendered  in  favor  of  the  plaintiff, 
which,  on  appeal  to  the  Appellate  Court  for  the  Second 
District,  were  reversed  and  the  cause  was  not  remanded. 

The  Appellate  Court,  in  its  judgment,  made  a  finding 
of  facts,  which  was  recited  in  the  final  order  of  that  court, 
as  follows:  "And  the  court  finds  as  facts,  from  the  evi- 
dence in  the  case,  that  the  injury  to  appellee,  under  the 
original  declaration  as  amended,  was  the  result  of  the 
risks  incident  to  his  employment,  and  occurred  in  the 
day  time,  when  lamps  were  not  required  on  the  switch 
of  the  appellant,  and  the  injuries  resulting  to  him  by 
reason  of  the  negligence  averred  in  the  additional  counts 
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of  the  declaration  were  occasioned  by  the  negligence  of 
a  fellow- servant  of  appellee  directly  co-operating  with 
him  in  the  particular  business  in  hand  and  in  the  same 
line  of  employment  in  which  the  injuries  were  sustained.** 

Morrison  &  Bethea,  S.  B.Pool,  and  Henry  S.Dixon, 
for  appellant. 

William  Barge,  H.  A.  Brooks,  and  C.  LeRoy  Brown, 
for  appellee. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

By  the  final  order  of  the  Appellate  Court  for  the  Sec- 
ond District  the  ultimate  facts  found  were  that  the  Injury 
was  the  result  of  the  risks  incident  to  plaintiff's  employ- 
ment; that  the  accident  occurred  in  the  day  time,  when 
lamps  were  not  required  on  the  switch  of  defendant,  and 
that  the  injury  was  occasioned  by  the  negligence  of  a 
fellow-servant  of  plaintiff  directly  co-operating  with  him 
and  in  the  same  line  of  employment.  These  findings  are 
all  as  to  ultimate  facts  and  not  as  to  evidentiary  facts, 
and  hence  are  conclusive  on  this  court.  {Caywood  v.  Far- 
rell,  175  111.  480,  and  authorities  there  cited.)  The  ulti- 
mate facts  as  found  by  the  Appellate  Court,  covering  the 
entire  right  of  recovery,  as  averred  in  the  pleadings  in 
this  case,  having  been  by  the  Appellate  Court  adjudicated 
adversely  to  the  plaintiff,  the  appellant  here,  and  being 
all  with  reference  to  facts  the  determination  of  which  is 
conclusive  of  the  action,  we  are  precluded  by  the  statute 
from  a  further  consideration  of  the  case. 

The  judgment  is  affirmed.  judgment  affirmed. 

Mr.  Justice  Magruder,  dissenting: 

This  is  an  action  on  the  case,  brought  by  the  appel- 
lant against  the  appellee  company  to  recover  for  injuries 
received  by  him  on  May  3, 1892,  at  the  village  of  Sublette 
in  Lee  county. 
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The  original  amended  declaration  contained  two 
counts.  The  first  count  alleged  that  the  plaintiff  was 
injured  on  said  day  on  account  of  a  collision  between  a 
passenger  train  going  south,  upon  which  he  was  acting 
as  fireman,  and  a  freight  train  of  the  appellee  company, 
heading  north  and  standing  on  the  east  side-track  at  the 
station  in  the  village  of  Sublette;  that  the  passenger 
train  ran  through  an  open  switch;  that  the  target  on 
said  switch  was  prepared  for  a  lamp,  but  no  lamjT  was 
furnished  by  the  company,  and  noije  was  on  the  switch. 
The  proof  tends  to  show,  that  the  collision  occurred  about 
fifteen  minutes  after  seven  o'clock  in  the  evening  of  said 
day;  that  it  was  cloudy  and  dark  at  the  time;  that,  if 
there  had  been  a  light  on  the  switch,  the  engineer  on  the 
passenger  train  could  have  seen  the  switch  turned  in  time 
to  stop  the  train  and  could  have  prevented  a  collision; 
that  the  main  track  and  east  and  west  side-tracks  at  said 
place  and  the  switches  were  used  both  in  the  day  time 
and  in  the  night  time  under  the  directions  of  the  defend- 
ant; that  the  person  or  persons,  whose  duty  it  was  to 
furnish  the  proper  appliances  of  said  switch,  and  signal 
lights  to  place  thereon,  and  the  necessary  appliances  for 
the  ordinary  safety  of  the  company's  employes,  were  not 
fellow-servants  of  the  plaintiff;  that  the  plaintiff  had 
no  knowledge  of  the  incomplete  condition  of  the  switch 
or  of  the  neglect  of  the  defendant  to  place  signal  lights 
thereon ;  that  the  same  were  necessary  for  the  safety  of 
the  plaintiff  and  his  fellow-servants. 

The  second  count  is  substantially  the  same  as  the  first, 
but  does  not  allege  that  the  injury  occurred  in  the  night 
time;  on  the  contrary,  the  second  count  alleges  that  suf- 
ficient light  was  not  afforded  by  the  sun  or  the  moon  to 
see  said  target,  and  that  there  was  no  artificial  light. 

Under  the  issues  made  upon  the  two  counts  above 
described,  the  case  was  first  tried  before  a  jury  in  the 
circuit  court,  and  resulted  in  a  verdict  and  judgment  in 
favor  of  the  appellant  for  $9375.00.    Upon  appeal  to  the 


Digitized  by 


Google      — 


538  •    Swisher  v.  L  C.  R.  E.  Co.  [182  DL 

Appellate  Court  this  judg'ment  was  reversed,  and  the 
cause  was  remanded  to  the  circuit  court,  as  will  be  seen 
by  reference  to  the  case  of  Illinois  Central  Railroad  Co,  v. 
Swisher,  53  111.  App.  411.  After  such  reversal  and  remand- 
ment  the  case  was  tried  a  second  time  in  the  circuit  court 
before  the  court  and  a  jury,  and  again  resulted  in  a  ver- 
dict and  judgment  in  favor  of  the  appellant.  A  second 
appeal  was  taken  to  the  Appellate  Court  where  the  sec- 
ond judgment  thus  rendered  was  reversed,  and  the  cause 
was  again  remanded  to  the  circuit  court,  as  will  be  seen 
by  reference  to  the  case  of  Illinois  Central  Railroad  Go,  v. 
Swisher,  61  111.  App.  61 1. 

After  the  second  reversal  and  remandment  of  the 
cause  to  the  circuit  court  two  additional  counts  were 
'filed.  The  first  additional  count  alleged,  that  the  switch 
was  negligently  permitted  to  be  and  remain  open  by  the 
company  and  its  servants,  so  that  the  engine  and  train 
in  consequence  of  the  said  negligence,  and  as  a  proximate 
result  thereof,  were  diverted  from  the  main  to  the  side- 
track on  the  easterly  side  of  the  main  track,  and  came 
in  collision  with  a  locomotive  engine  and  train  of  cars 
of  the  defendant  standing  on  said  side-track;  that  the 
switch  was  permitted  to  be  and  remain  open  without  the 
fault  of  the  plaintiff  or  any  of  his  fellow-servants.  The 
second  additional  count  alleged,  that  the  company,  by  its 
servants,  carelessly  opened  said  switch  before  the  time 
when  the  locomotive  was  approaching,  and  by  its  ser- 
vants negligently  permitted  the  same  to  be  and  remain 
open,  until  the  engine  reached  the  same,  and  thereby 
caused  the  passenger  train,  upon  which  the  plaintiff  was 
working  as  a  fireman,  to  run  on  to  the  side-track  and  col- 
lide with  the  freight  train  standing  there. 

Under  the  issues  formed  upon  the  declaration,  as  thus 
amended,  consisting  of  the  two  original  counts  and  of  the 
two  additional  counts  so  added  as  aforesaid,  the  cause 
was  tried  a  third  time  before  the  court  and  a  jury;  and 
the  third  trial  again  resulted  in  a  judgment  in  favor  of 
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the  plaintiff  and  against  the  company  for  $5000.00.  The 
company  took  an  appeal  from  the  third  judgement  thus 
rendered  to  the  Appellate  Court.  On  December  17, 1897, 
the  Appellate  Court  entered  a  judgment  reversing  the 
cause  without  remanding  it.  From  the  judgment  thus 
entered  by  the  Appellate  Court,  reversing  the  cause  with- 
out a  remandment  thereof,  the  present  appeal  is  prose- 
cuted to  this  court. 

In  the  judgment  thus  entered  by  the  Appellate  Court 
on  December  17,  1897,  the  Appellate  Court  embodied  the 
following  finding  of  facts,  so  called,  to-wit:  "And  the 
court  finds,  as  facts  from  the  evidence  in  the  case,  that 
the  injury  to  appellee  (the  present  appellant)  under  the 
original  declaration  as  amended  was  the  result  of  the 
risks  incident  to  his  employment  and  occurred  in  the  day 
time  when  lamps  were  not  required  on  the  switch  of  the 
appellant  (the  present  appellee);  and  the  injuries  result- 
ing to  him  by  reason  of  the  negligence  averred  in  the 
additional  counts  of  the  declaration  were  occasioned  by 
the  negligence  of  a  fellow-servant  of  the  appellee  (the 
present  appellant)  directly  co-operating  with  him  in  the 
particular  business  in  hand  and  in  the  same  line  of  em- 
ployment, in  which  the  injuries  were  sustained." 

The  facts,  which  the  Appellate  Court  is  required  by 
section  87  of  the  Practice  act  to  find  and  incorporate  in 
its  judgment,  are  the  ultimate  facts  upon  the  existence 
or  non-existence  of  which,  as  set  up  in  the  pleadings,  the 
rights  of  the  parties  depend.  Section  87  of  the  Practice 
act,  which  has  often  been  before  this  court  for  construc- 
tion, "does  not  mean  that  the  Appellate  Court  shall  find 
what  was  the  evidence  of  the  ultimate  facts,  or  that  it 
shall  find  those  merely  subordinate  or  evidentiary  facts 
which,  when  established,  contribute  to  the  establishment 
of  the  ultimate  fact  which  must  exist  in  order  to  sustain 
the  alleged  cause  of  action."  The  ultimate  facts  thus  to 
be  found  are  ordinarily  that  the  plaintiff  was  or  was  not  in 
the  exercise  of  ordinary  care,  and  that  the  defendant  was 
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or  was  not  guilty  of  neglig-ence.  Not  only  are  the  facts 
thus  to  be  found  the  ultimate  facts  above  referred  to,  but 
"where  the  Appellate  Court  finds  the  facts  different  from 
the  trial  court,  the  facts  recited  must  include  every  ma- 
terial issue  submitted  to  the  trial  court  to  authorize  the 
Appellate  Court  to  render  final  judgment  different  from 
the  one  below.  *  *  *  But  a  finding  upon  an  immaterial 
issue,  or  facts  which  can  have  no  bearing  on  the  decision 
of  the  case,  is  not  required."  The  recital  of  the  facts  by 
the  Appellate  Court  in  its  judgment  is  only  authorized 
by  section  87  when  its  finding,  either  wholly  or  in  part, 
of  the  facts  concerning  the  matter  in  controversy  is  dif- 
ferent from  the  finding  of  the  trial  court.  Where  it  makes 
the  same  finding  of  facts  as  the  trial  court,  it  must  affirm 
the  judgment  of  the  latter  court,  unless  it  finds  that  there 
is  some  erroneous  ruling  upon  a  question  of  law.  The 
views  thus  expressed  are  sustained  by  the  following  de- 
cisions: Hayes  v.  Massachusetts  Life  Ins,  Co,  125  111.  626,  and 
cases  there  cited;  Eogan  y, City  of  Chicago,  168  id.  551,  and 
cases  there  cited;  Senger  v.  Town  of  Harvard,  147  id.  304. 

The  finding  of  facts  made  by  the  Appellate  Court  in 
this  case,  as  above  set  forth,  does  not  conform* to  the 
rules  thus  laid  down.  There  is  no  finding  of  the  ultimate 
facts,  or  either  of  them,  as  to  whether  or  not  the  plain- 
tiff was  in  the  exercise  of  ordinary  care  when  the  injury 
occurred,  or  as  to  whether  or  not  the  defendant  was  guilty 
of  such  negligence  as  produced  the  injury. 

The  Appellate  Court  finds  "that  the  injury  to  appellee 
(the  present  appellant)  under  the  original  declaration  as 
amended  was  the  result  of  the  risks  incident  to  his  em- 
ployment." This  finding,  if  it  be  a  finding  of  fact,  is  con- 
sistent with  the  finding  of  the  court  below  which  resulted 
in  a  judgment  in  favor  of  the  appellant,  that  is,  upon 
the  assumption  that  the  opening  of  a  switch,  and  the 
permitting  of  the  same  to  remain  open,  and  the  inability 
of  an  engineer  to  see  the  switch  in  time  to  avoid  injury, 
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are  risks  incident  to  the  employment  of  a  fireman  upon 
a  passenger  train. 

In  Chicago  and  Alton  Railroad  Co.  v.  House,  172  111.  601, 
where  a  fireman  on  a  passenger  train  was  killed  through 
the  negligence  of  the  crew  of  another  train  in  leaving 
open  in  the  night  time  a  switch  which  had  no  light,  it 
was  said  (p.  605):  "That  appellant  was  in  fault  with  re- 
spect to  the  absence  of  the  light  is  not  denied,  but  it 
is  contended  that  the  risk  it  created  was  accepted  and 
assumed  by  the  deceased.  An  employe  does  not  assume 
all  the  risks  incident  to  his  employment,  but  only  such 
as  are  usual,  ordinary,  and  remain  so  incident  after  the 
master  has  taken  reasonable  care  to  prevent  or  remove 
them,  or,  if  extraordinary,  such  as  are  so  obvious,  and 
expose  him  to  danger  so  imminent,  that  an  ordinarily 
prudent  and  careful  man  would  anticipate  injury  as  so 
probable  that  in  view  of  it  he  would  not  enter  upon  or 
remain  in  the  employment.  *  *  ♦  *Usuar  is  defined 
as  ^common;  frequent;  ordinary;  customary;  general;' 
and  ^ordinary,'  as  ^common;  usual;  often  recurring.'  It 
cannot  truly  be  said  that  a  switch  left  open  when  it  should 
have  been  closed  is  an  ordinary  or  usual  incident  in  the 
employment  of  train  hands  on  a  railroad,  and  it  is  cer- 
tain that  no  degree  of  light  would  enable  the  engineer  to 
see  it  open  except  when  it  is  open.  Here  there  was  no 
defect  in  the  switch  itself.  Had  it  been  used  at  all  after 
it  was  opened,  it  would  have  prevented  the  accident. 
The  duty  to  close  it  rested  upon  tijose  who  knew  how, 
were  well  able,  had  full  opportunity,  and  every  motive 
of  interest  to  perform  that  duty  and  a  settled  habit  of 
performing  it."  Again  in  Pullman  Palace  Car  Co,  v.  Laa^k, 
143  111.  242,  we  said:  "As  a  general  rule,  the  servant  as- 
sumes the  natural  and  prdinary  risks  of  the  business  in 
which  he  engages."  Still  again  in  Consolidated  Coal  Co.  v. 
Eaenni,  146  111.  614,  we  said:  "Wijen  a  servant  enters  into 
a  contract  of  hiring  with  the  master,  he  assumes  all  the 
risks  ordinarily  incident  to  the  employment,  and  is  pre- 
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sumed  to  have  contracted  with  reference  to  such  risks." 
Here,  the  finding  made  by  the  Appellate  Court  does  not 
state  that  the  injury  was  the  result  of  the  natural  and 
ordinary  risks  incident  to  the  employment  of  the  plaintiff. 
It  is  also  well  settled,  that  the  servant  does  not  as- 
sume the  risks  incident  to  his  employment,  unless  such 
risks  are  known  to  him,  or  unless  the  risks  are  of  such 
a  character  that  he  ought  to  have  known  of  them.  *1n 
order  to  imply  assent  on  the  part  of  the  servant  to  the 
hazards  of  the  service,  the  hazards  and  risks  must  be 
patent,  or  such  as  the  servant  knows  or  ought  to  know 
of.  The  servant  assumes  those  risks  only  incident  to  his 
employment,  of  which  he  has  express  or  implied  notice. 
A  servant  does  not  assume  the  risks  of  any  danger  aris- 
ing from  unsafe  or  defective  methods  or  surroundings  or 
instrumentalities,  unless  he  has,  or  may  be  presumed  to 
have,  knowledge  or  notice  thereof.  He  has  a  right  to 
assume  that  the  place  and  appliances  furnished  him  by 
his  master  are  safe  and  suitable  for  the  business  in  which 
he  is  engaged."  (Wood  on  Master  and  Servant,  sec.  353; 
14  Am.  &  Eng.  Ency.  of  Law,  pp.  843,  855;  Whitney  &  Star- 
rette  Co.  v.  O'EourJce^  172  111.  177;  Consolidated  Coal  Co,  v, 
Eaenni,  146  id.  614).  In  the  case  at  bar,  the  question  was 
not  whether  the  injury  was  the  result  of  the  risks  in- 
cident to  the  appellant's  employment,  but  whether  the 
injury  was  the  result  of  the  usual  and  ordinary  risks 
incident  to  such  employment,  which  were  known  to  ap- 
pellant, or  which  the  appellant  ought  to  have  known  of. 
The  first  count  of  the  original  amended  declaration  al- 
leges that  the  appellant  "had  no  knowledge  of  the  in- 
complete condition  of  said  switch  and  switches  and  the 
neglect  of  the  defendant  to  place  signal  lights  thereon.** 
Thus,  the  question  as  to  whether  the  failure  to  clpse  the 
switch,  or  the  failure  to  give  warning  that  the  switch 
was  open,  was  or  was  not  such  a  risk  as  the  appellant 
was  bound  to  take  notice  of,  or  to  have  knowledge  of. 
was  directly  made  by  the  pleadings.    Therefore,  the  find- 
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ing  of  the  Appellate  Court  omits  a  material  issue  which 
was  submitted  to  the  trial  court,  and  the  finding  actually 
made  upon  the  question  of  risk  is  a  finding  upon  an  im- 
material issue.  It  could  make  no  difference  whether  the 
injury  was  the  result  of  risks  incident  to  appellant's 
employment  or  not,  if  such  risks  were  not  the  usual  and 
ordinary  risks,  which  under  the  law  he  must  be  held  to 
have  assumed,  or  if  the  circumstances  were  not  such  as 
to  charge  him  with  notice  or  knowledge  of  such  risks. 
The  Appellate  Court  finds  that  the  injury  "occurred  in 
the  day  time  when  lamps  were  not  required  on  the  switch 
of  the  appellant."  The  statement  is  not  that  lamps  were 
not  required  by  the  rules  of  the  company.  The  evident 
meaning  of  the  finding,  therefore,  is,  that  lamps  were  not 
required  simply  because  the  injury  occurred  in  the  day 
time.  Webster  defines  "day  time"  as  "the  time  between 
sunrise  and  sunsetting."  The  proof  in  this  case  shows,  ' 
that  the  accident  occurred  at  the  hour  of  about  fifteen 
minutes  after  seven  in  the  evening.  The  almanac  intro- 
duced in  evidence  showed,  that,  on  May  3,  1892,  the  sun 
set  at  fifty-seven  minutes  after  six  in  the  evening.  It 
would  appear,  therefore,  that  the  injury  did  not  occur  in 
the  day  time,  if  the  definition  given  by  Webster  is  cor- 
rect. By  the  terms,  however,  of  section  87  of  the  Prac- 
tice act,  and  in  view  of  the  construction  given  to  that 
act  by  this  court,  the  finding  upon  this  question  of  fact 
by  the  Appellate  Court  must  be  regarded  as  conclusive. 
It  is,  nevertheless,  true  that  the  finding  is  immaterial 
under  the  allegations  of  the  second  count  of  the  original 
amended  declaration.  That  count  does  not  allege  that 
the  injury  occurred  in  the  night  time,  but  that  "the  sun 
had  then  set  and  sufficient  light  was  not  then  afforded  by 
the  sun  or  moon  whereby  a  person  on  said  locomotive 
and  train  ♦  *  ♦  could  distinguish  the  said  color  of 
said  painted  sides  of  said  target  and  target  wings,"  etc. 
The  question  under  this  count  is,  whether  there  was  suf- 
ficient light  to  distinguish  the  targets  on  the  switch  pole^ 
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even  though  the  time  was  day  time  instead  of  nigfht  time. 
The  proof  tends  to  show  that  the  weather  was  cloudy 
and  dark.  If  the  weather  was  cloudy  and  dark,  it  was 
the  duty  of  the  company  to  see  that  there  was  a  lamp 
upon  the  switch,  whether  the  time  when  the  injury  oc- 
curred was  before  sunset  or  after  sunset.  The  first  count 
presents  a  case  where  the  injury  is  alleged  to  have  oc- 
curred in  the  night,  and  when,  therefore,  a  lamp  on  the 
switch  was  necessary.  The  second  count  presents  a  case, 
in  which  the  injury  is  alleged  to  have  occurred  when  the 
weather  was  cloudy  and  dark  so  that  there  was  no  light 
from  the  sun,  and  when,  therefore,  a  lamp  upon  the  switch 
was  equally  necessary.  Hence,  the  adverse  finding  of  the 
Appellate  Court  is  as  to  the  facts  set  up  in  the  first 
count,  and  not  as  to  the  facts  set  up  in  the  second  count. 
It  is  "the  duty  of  the  Appellate  Court  to  recite  in  its  final 
judgment  its  finding  in  respect  of  every  controverted  fact 
concerning  every  material  issue  submitted  to  the  trial 
court,  and  material  and  necessary  to  the  maintenance  of 
its  judgment,  which  it  found  differently  from  the  trial 
court.  *  *  *  Where  there  is  a  recital  of  the  facts 
controlling  some  of  the  issues,  and  no  recital  of  facts  as 
to  other  issues,  it  may  be  presumed  that  the  Appellate 
Court  found,  in  respect  of  the  latter,  as  did  the  trial 
court."  {Hawk  y,  Chicago,  Burlington  and  Northern  Railroad 
Co,  138  111.  37).  In  Hayes  v.  Afassachusetts  Life  Ins,  Co.  125 
111.  626,  we  said  (p.  640):  "Upon  the  failure  of  the  Ap- 
pellate Court  to  find  the  facts  differently  from  the  trial 
court  upon  both  causes  of  action  set  forth  in  the  declara- 
tion, it  will  be  considered  that,  as  to  the  cause  of  action 
whereof  there  is  no  finding  of  facts,  the  Appellate  Court 
found  the  facts  as  did  the  court  below."  In  such  case  it  is 
error  for  the  Appellate  Court  not  to  affirm  the  judgment 
of  the  circuit  court.     (Ibid.) 

In  its  finding  of  facts,  as  embodied  in  the  judgment, 
the  Appellate  Court  finds  that  "the  injuries  resulting  to 
him  (appellant)  by  reason  of  the  negligence  averred  in 
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the  additioual  counts  of  the  declaration  were  occasioned 
by  the  negligence  of  a  fellow-servant  of  appellee  (the 
present  appellant)  directly  co-operating  with  him  in  the 
particular  business  in  hand  and  in  tbe  same  line  of  em- 
ployment in  which  the  injuries  were  sustained." 

This  is  a  finding  that  the  injury  was  occasioned  by  the 
negligence  of  "a  fellow-servant  of  appellant,"  that  is  to 
say,  of  one  fellow-servant  of  appellant.  But  there  was 
evidence  tending  to  show,  that  the  injury  was  the  result 
of  the  negligence  of  two  servants  of  the  railroad  com- 
pany. Some  of  the  witnesses  testified  that  the  switch 
was  opened  by  one  Irwin,  wbo  was  head  brakeman  upon 
the  freight  train  standing  upon  the  side-track.  The  tes- 
timony also  tended  to  show,  that  it  was  the  duty  of  the 
station  agent  at  Sublette  to  see  that  all  switches  were 
closed  before  the  trains  came  in.  One  Jones  was  the  sta- 
tion agent  at  that  point,  and  was  at  the  platform  of  the 
depot  looking  up  the  track  before  the  train  came  in,  but 
did  not  examine  to-see  whether  the  switch  was  closed  or 
not.  There  is  nothing  in  the  finding  of  the  facts  made 
by  the  Appellate  Court  to  indicate  whether  the  fellow- 
servant  therein  referred  to  was  Jones,  the  station  agent, 
or  Irwin,  the  brakeman  upon  the  freight  train. 

The  rules  of  tt^e  company,  as  introduced  in  evidence, 
provided  that  "station  agents  will  be  held  responsible 
for  the  position  of  the  switches  and  cars  therein;  and  in 
no  case  will  they  allow  the  switches  from  the  main  track, 
without  orders  from  the  trainmaster,  except  when  a  train 
has  arrived,  to  enter  the  side-track.  Station  agents  must 
know  that  all  switches  are  in  proper  position  for  the 
passage  of  trains  upon  the  main  track."  The  testimony 
also  shows,  that  "the  division  superintendent  appoints 
station  agents;  trainmaster  employs  brakemen  and  con- 
ductors on  freight  trains."  There  is  no  evidence  that  the 
appellant,  Swisher,  and  the  brakeman,  Irwin,  knew  each 
other,  or  ever  worked  together,  or  were  ever  associated 
together  in  any  way  in  any  kind  of  work.     If,  however, 
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Irwin  and  Swisher  were  fellow-servants,  it  does  not  ap- 
pear that  Jones  and  Swisher  were  fellow-servants.  If 
Irwin  was  negligent  in  leaving  the  switch  op^n,  Jones 
was  negligent  in  permitting  it  to  remain  open  and  in  not 
examining  it  to  see  whether  it  was  open,  inasmuch  as  the 
proof  shows  that  it  was  open  at  least  twenty  minutes  be- 
fore the  passenger  train  arrived.  The  duty  of  the  station 
agent  would  appear  to  have  been  a  duty  of  supervision 
and  inspection.  The  rule  is,  that  a  master's  duty  of  su- 
pervision and  inspection  is  one  that  cannot  be  delegated, 
so  as  to  relieve  the  master  of  liability.  "Whilst  a  cor- 
poration must  act  through  its  servants,  yet  when  such 
servants  are  entrusted  with  a  duty  that  belongs  to  the 
principal  as  a  primary  duty,  the  negligence  of  the  ser- 
vant entrusted  with  that  duty  is  negligence  for  which 
the  principal  is  liable."  {Cliicago  and  Eastern  Illinois  Rail- 
road Go,  V.  Kneirimy  152  111.  458).  The  servant  of  the  mas- 
ter who  is  thus  entrusted  with  the  duty  of  supervision 
and  inspection  is  the  direct  representative  of  the  master, 
and  not  a  mere  fellow- servant  with  those  whose  acts  are 
subject  to  his  supervision  and  inspection.  {Wenona  Coal 
Co.  V.  Holmquist,  152  III.  581). 

It  is  true  that  the  question,  whether  or  not  the  ser- 
vant who  has  caused  an  injury  and  the^  servant  who  has 
received  an  injury  are  fellow- servants  or  not,  is  a  ques- 
tion of  fact  to  be  determined  by  the  jury.  The  definition 
of  a  fellow-servant  is  a  question  of  law,  but  whether  the 
person  claimed  to  be  a  fellow-servant  comes  within  the 
definition  is  a  question  of  fact  for  the  jury.  The  verdict 
of  the  jury  upon  the  trial  below,  and  the  judgment  of 
the  trial  court  based  upon  that  verdict,  amount  to  a  find- 
ing that  the  injury  was  not  caused  by  the  negligence  of 
a  fellow-servant.  The  judgment  of  the  Appellate  Court 
reverses  the  finding  thus  made  by  the  jury,  and  substi- 
tutes therefor  the  finding  of  that  court  that  the  injury  was 
caused  by  a  fellow-servant.  Such  finding,  however,  made 
by  the  Appellate  Court,  is  based  upon  the  definition  of 
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fellow-servant  as  embodied  in  the  finding  of  facts  made 
by  the  Appellate  Court.  The  Appellate  Court  says  that 
the  injuries  were  occasioned  by  the  negligence  of  a  fellow- 
servant  "directly  co-operating  with  him  in  the  particular 
business  in  hand  and  in  the  same  line  of  employment  in 
which  the  injuries  were  sustained."  This  definition  of 
fellow-servant  omits  a  qualifying  clause  which  is  essen- 
tial to  make  the  definition  complete.  It  is  a  well  settled 
rule  in  this  State,  that,  when  one  servant  is  injured  by  the 
negligence  of  another  servant,  they  are  fellow-servants 
if,  at  the  time  of  the  injury,  they  are  directly  co-operating 
with  each  other  in  the  particular  business  in  hand  in  the 
same  line  of  employment,  or  their  duties  being  such  as  to 
bring  them  into  habitual  association,  so  that  they  may 
exercise  a  mutual  influence  upon  each  other,  promoti'^e 
of  prober  caution.  (Chicago  and  Eastern  Illinois  Railroad 
Co,  V.  Kneirim,  supra^  and  cases  cited  therein;  Wenona  Coal 
Co.  V.  Eolmquist,  supra^  and  cases  cited  therein). 

The  clause:  "so  that  they  may  exercise  a  mutual  in- 
fluence upon  each  other  promotive  of  proper  caution;" 
qualifies  both  of  the  preceding  clauses  which  are  sepa- 
rated by  the  disjunctive,  "or."  To  be  fellow-servants  they 
must  be  directly  co-operating  with  each  other  in  the  par- 
ticular business  in  the  same  line  of  employment,  so  that 
they  may  exercise  a  mutual  influence  upon  each  other 
promotive  of  proper  caution.  {Chicago  and  Alton  Railroad 
Co.  V.  Swan,  70  111.  App.  331).  That  this  is  the  proper 
construction  of  the  definition,  laid  down  in  the  books,  of 
fellow-servants  will  appear  from  the  reasons  lying  at  the 
basis  of  that  definition,  as  given  in  the  case  of  Chicago 
and  Northtoestem  Railroad  Co.  v.  Moranda,  93  111.  302,  which 
is  the  leading  case  in  this  State  upon  the  subject  of 
fellow-servants,  and  the  foundation  of  all  the  subsequent 
decisions  of  the  court  upon  that  subject. 

Co-operation  means  working  together  {con  together 
and  opus  work).  The  two  clauses  draw  a  contrast  be- 
tween, or  set  over  against  each  other,  co-operation  in  a 
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particular  business  and  habitual  association  in  the  per- 
formance of  duties.  But  whether  the  co-operation  is  in 
a  particular  business  in  the  same  line  of  employment,  or 
there  is  habitual  association  in  the  performance  of  du- 
ties, in  either  case  the  situation  of  the  parties  must  be 
such  that  they  may  exercise  a  mutual  influence  upon  each 
other  promotive  of  proper  caution.  Persons  can  be  di- 
rectly co-operating"  with  each  other  in  a  particular  busi- 
ness in  hand,  and  still  not  be  in  such  a  position  that  one 
could  influence  the  other  so  as  to  make  him  cautious.  Two 
persons  mfay  be  directly  co-operating  with  each  other  in 
running"  a  train,  as  a  brakeman  on  a  train  and  as  a  train 
dispatcher,  and  yet  they  would  not  be  regarded  as  fellow- 
servants  because  one  cannot  influence  the  other  for  cau- 
tibn.  One  is  a  superior  servant  to  the  other,  or  one  is 
a  vice- principal  over  the  other.  Two  persons  may  be 
directly  co-operating  with  each  other  in  the  particular 
business  in  hand,  and  not  be  near  each  other,  or  have 
anything  to  do  with  each  other,  as,  for  instance,  one 
person  may  be  running  one  train  of  cars  on  the  Illinois 
Central  railroad  in  the  State  of  Louisiana,  and  another  in 
the  State  of  Iowa.  While  thpy  would  both  be  co-operat- 
ing with  each  other  in  the  particular  business  of  running 
trains  on  one  raiilroad,  they  would  not  be  fellow-servants 
under  the  rule  laid  down  in  the  Illinois  cases. 

The  Appellate  Court,  in  their  finding  of  facts,  make  ap- 
plication of  a  faulty  definition  of  fellow-servants.  They 
find  that  the  injury  was  caused  by  a  person,  who  co- 
operated with  the  appellant  in  the  particular  business  in 
hand  and  in  the  same  line  of  employment,  but  not  neces- 
sarily a  person  standing  in  such  a  relation  to  the  appel- 
lant, that  he  and  the  appellant  might  exercise  a  mutual 
influence  upon  each  other  promotive  of  proper  caution. 
Therefore,  the  finding  of  facts  made  by  the  Appellate 
Court  upon  the  subject  of  fellow-servants  is  not  only  de- 
fective in  not  indicating  whether  or  not  the  servant  caus- 
ing the  injury  was  the  station  agent  or  the  brakeman  on 
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the  freight  train,  but  also  in  not  applying  a  proper  legal 
definition  in  order  to  determine  the  facts  found. 

In  addition  to  what  has  been  said,  it  cannot  be  doubted 
that  the  injury  here  was  caused  in  part  by  the  station 
agent  who  was  not  a  fellow-servant.  The  station  agent 
certainly  contributed  to  the  injury  by  not  causing  the 
switch  to  be  closed,  when  he  could  have  had  it  closed 
in  time  to  prevent  the  injury.  Consequently,  even  if  the 
injury  was  caused  in  part  by  the  brakeman  on  the  freight 
train  who  left  the  switch  open,  there  were  two  wrong- 
doers, one  of  whom  was  jointly  liable  with  the  other; 
and,  under  this  state  of  facts,  the  defendant  company 
was  liable.  Where  the  negligence  of  two  independent 
persons  results  in  injury  to  a  third,  when  neither  is  suffi- 
cient in  itself,  both  are  to  be  treated  in  combination  as 
the  proximate  cause  of  the  injury.  Where  the  negligent 
acts  of  two  persons  are,  in  combination,  the  proximate 
cause  of  the  injury,  either  or  both  may  be  held  responsi- 
ble for  the  consequences  resulting  from  their  combined 
negligence.  Where  the  negligence  of  the  master  is  com- 
bined with  the  negligence  of  a  fellow-servant  in  produc- 
ing the  injurious  result,  and  neither  is  the  efficient  cause 
alone,  the  master  as  well  as  the  fellow-servant  is  liable. 
In  other  words,  where  the  negligence  of  the  master, 
whether  due  to  his  own  fault  or  that  of  his  vice-principal, 
contributes  to  the  injury,  the  servant  is  entitled  to  re- 
cover. {Pullman  Palace  Car  Co.  v.  Laack^  supra;  Consolidated 
Ice  Machine  Co,  v.  Keifer^  134  111.  481;  St.  Louis  Bridge  Co.  v. 
Miller,  138  id.  465;  Village  of  Carterville  v.  Cook,  129  id.  152). 
The  Appellate  Court,  in  view  of  the  testimony  in  regard 
to  the  duties  of  the  station  agent,  should  have  made  a 
finding  upon  the.  question  whether  or  not  the  negligence 
of  the  station  agent  contributed  to  the  injury. 

For  the  errors  thus  indicated  I  think  that  the  judg- 
ment of  the  Appellate  Court  should  be  reversed,  and  that 
the  judgment  of  the  circuit  court  should  be  afflrtned. 


Digitized  by 


Google 


550      T.  H.  &  L  R.  R.  Co.  v.  P.  &  P.  U.  Ry.  Co.     [182  ffl. 
Terre  Haute  and  Indianapolis  Railroad  Co.  et  al. 

V. 

Peoria  and  Pekin  Union  Railway  Company. 

Opinion  filed  October  19^  1899—BeheaHng  denied  December  8, 1899. 

This  case  is  controlled  by  the  decision  in  Terre  HaiUe  and  Indian- 
apolis Bailroad  Co,  v.  Peoria  and  Pekin  Union  Bailway  Co,  (ante,  p.  501, ) 
T.  H,  &  I.  B,  B,  Co.  V.  P.  &  P.  U,  By.  Co,  81  111.  App.  455,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Peoria  county;  the  Hon.  T.  M.  Shaw,  Judge, 
presiding. 

John  G.  Williams,  (Page,  Wead  &  Ross,  and  T.  J. 
Golden,  of  counsel,)  for  appellants. 

Stevens,  Horton  &  Abbott,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

This  was  an  action  in  debt  on  a  bond  given  to  perfect 
an  appeal  from  the  judgment  of  the  Appellate  Court  for 
the  Second  District,  affirming  a  decree  rendered  in  the 
circuit  court  of  Peoria  county  dissolving  an  injunction 
and  dismissing  a  bill  in  chancery  filed  by  the  appellant 
company  against  the  appellee  company. 

The  preceding  case  of  this  appellant  company  and 
others  against  the  appellee  company  {ante,  p.  501,)  was 
an  action  in  debt  upon  the  appeal  bond  executed  to  per- 
fect the  appeal  from  same  decree  to  said  Appellate  Court. 
The  pleading,  the  facts  and  the  questions  involved  are  the 
same  in  the  two  cases.  Upon  the  authority  of  the  opinion 
filed  in  the  former  case  the  judgment  herein  is  affirmed. 

Judgment  affirmed. 
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George  P.  Harding  et  al. 


V.  182    551 

184    SSO 

The  American  Glucose  Company  et  al  jgg — ^ 

f96a^»416 
Opiynon  filed  October  19 j  1899—Behearxng  denied  December  19,  1899.       isF^sST 

il93  ^n06 

1.  Appeals  and  errors— ^Supreme  Court  may  consider  testimony 

though  deci-ee  pro  confesso  was  entered.  Testimony  taken  on  behalf  of  201  ^ 
the  complainants  upqp  an  issue  of  fact  raised  by  the  bill,  answer  dl87TO651 
and  replication  may  be  considered  by  the  Supreme  Court  in  pass- 
ing upon  the  issues  involved,  although  the  answers  were  withdrawn 
and  a  decree  pro  confesso  entered. 

2.  Same— lo^n  error  will  not  justify  remandment.  Error  in  sustain- 
ing a  demurrer  interposed  by  a  party  who  has  no  interest  in  the 
controversy  or  as  to  whom  the  plaintiff  consents  the  bill  may  be 
dismissed  is  not  suflBcient  to  justify  a  remandment  of  the  cause  for 


182  561 
214  i»277 
214  ^449 
214  '458 
ell3a»605 
114a  '  99 
114a  «106 
114a"lll 

the  purpose  of  allowing  him  to  answer  the  bill.  ^^^    467 

114a  *638 

3.  Practice — wTien  bill  should  not  be  dismissed  for  want  ofequHy,    A  |-     -      - 

bill  suflBcient  on  its  face  to  justify  the  relief  prayed  for  and  sus-  12^5  11453 
tained  by  proofs  should  not  be  dismissed  for  want  of  equity  as  to  ■■^■^ 
defendants,  who,  by  their  defaults,  have  confessed  the  bill. 

4.  Banks — option  contract  to  sell  manufacturing  plant  to  banking  cor- 
poration is  void,  A  banking  corporation  organized  under  the  laws 
of  Illinois  has  no  power  to  purchase  the  plants  and  properties  of 
manufacturing  corporations,  and  option  contracts  providing  for 
the  sale  of  such  properties  to  the  bank  are  absolutely  void. 

6.  Trusts  and  combines — consolidation  of  corporations  to  create  mo- 
nopoly constitutes  a  *Hryst,**  A  trust  is  created  where  a  majority  of 
the  stockholders  in  competing  corporations  consolidate  their  in- 
terests by  conveying  all  their  property  to  a  corporation  organized 
for  the  purpose  of  taking  their  property,  when  the  necessary  con- 
sequence of  the  combination  is  to  control  prices,  limk  production 
or  suppress  competition  in  such  a  way  as  to  create  a  monopoly. 

6.  SAME^—pyblic  policy  of  Illinois  is  against  **trusts"  and  combinations 
creating  monopolies.  The  public  policy  of  the  State  of  Illinois  has 
always  been  against  trusts  and  combinations  organized  for  the 
purpose  of  suppressing  competition  and  creating  monopoly. 

7.  Same — agreement  to  form  illegal  trust  may  rest  upon  verbal  under- 
standing. An  agreement  to  form  an  illegal  combination  or  trust 
need  not  be  embodied  in  writing,  but  may  rest  upon  a  verbal  un- 
derstanding evidenced  by  the  acts  of  the  parties. 

8.  Same— /ac«  that  prices  may  be  reduced  does  not  relieve  a  trust  of  its 
objectionable  features.  A  combination  or  trust  which  has  power  to 
raise  the  price  of  an  article  of  merchandise  at  any  time  it  sees  fit 
to  dp  80  is  not  relieved  of  its  objectionable  features  by  the  fact 
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that  it  may  reduce  prices,  since  the  reduction  may  be  made  for  the 
express  purpose  of  crushing  competition. 

9.  SAM.E-^arties  forming  iUegcU  trust  are  guilty  of  conspiracy.  Par- 
ties who  create  and  enter  into  a  combination  to  regulate  and  fix  the 
price  of  a  manufactured  product  and  limit  the  quantity  produced 
or  sold,  are  guilty,  under  section  1  of  the  act  of  1891,  on  trusts  and 
combines,  (Laws  of  1891,  p.  206,)  of  a  conspiracy  to  defraud. 

10.  Corporations— -corporation  cannot  perform  strictly  corporaU  ads 
ovtside  the  titate  of  Us  creation,  A  corporation,  as  a  general  rule,  is 
without  power  to  perform  corporate  acts,  such  as  the  holding  of 
a  stockholders'  meeting,  outside  of  the  State  of  its  creation  and 
where  the  laws  under  which  it  was  incorporated  have  no  force. 

11.  Sa^e— stockholder  has  a  right  to  hold  his  investment  in  stocfc.  A 
stockholder  has  a  right  to  hold  his  investment  in  the  form  of  stock, 
and  a  change  of  such  investment  against  his  consent,  by  a  sale  of 
the  property,  is  a  change  which  affects  his  pecuniary  interests,  not- 
withstanding he  is  to  receive  his  proportion  of  the  proceeds. 

12.  Same — stockholder  may  enjoin  sale  of  corporate  property  to  "trus^" 
A  stockholder,  to  protect  himself  from  pecuniary  injury,  may,  on 
behalf  of  himself  and  other  stockholders,  maintain  a  bill  to  enjoin 
a  sale  and  transfer  of  the  property  of  the  corporation  engaged  in 
a  profitable  business  to  a  trust  organized  to  suppress  competition 
and  create  a  monopoly,  where  the  wrongdoers  comprise  the  oflBcers 
and  a  majority  of  the  stockholders. 

13.  Sahe— foreign  corporations  in  Illinois  are  subject  to  local  resiric- 
tions.  Foreign  corporations  are  subject  in  the  State  of  Illinois  to 
the  same  restrictions  and  duties  as  domestic  corporations,  and 
have  no  other  or  greater  powers. 

14.  Same — court  may  restrain  a  foreign  corporation  from  transferring 
its  local  real  estate  to  a  "trust."  The  courts  have  power  to  restrain 
a  foreign  corporation  from  transferring  its  property  within  the 
State,  and  consisting  largely  of  real  estate,  to  another  foreign 
corporation,  in  violg-tion  of  laws  against  trusts  and  combines. 

15.  Contracts — when  a  contract  is  void  as  in  total  restraint  of  trade, 
A  contract  not  to  manufacture  or  sell  glucose  and  grape  sugar  or 
by-products  wjthin  a  specifiedl  territory,  within  which,  only,  they 
can  be  manufactured  successfully^  is  an  agreement  in  total  or  gen- 
eral restraint  of  trade,  and  void. 

16.  Pleading — demurrer  is  overruled  by  answer  to  same  part  of  biU, 
A  defendant  cannot  both  answer  and  demur  to  the  same  part  of  a 
bill,  and  if  he  does  so  the  demurrer  is  overruled  by  the  answer. 

17.  Lis  pendens — a  purchaser  pendente  lite  is  hound  by  the  decree, 
A  purchaser  pendente  lite  is  bound  by  the  decree  rendered  against 
the  person' from  whom  he  derived  title. 

18.  Witnesses— iwtnes«  cannot  base  refusal  to  answer  on  alleged  im- 
materiality of  testimony  called  for.    A  witness  cannot  base  his  refusal 
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to  answer  a  question  which  does  not  involve  self-crimination  or 
privileged  communication,  on  the  ground  that  it  calls  for  imma- 
terial testimony. 

19.  Evidence — party's  improper  refusal  to  answer  must  he  considered 
against  him,  A  party's  refusal  to  answer  questions  solely  on  the 
ground  that  immaterial  testimony  is  called  for  must  be  considered 
against  him,  the  same  as  any  other  refusal  to  produce  evidence 
within  the  power  of  the  witness. 

Writ  of  Error  to  the  Circuit  Court  6i  Peoria  county; 
the  Hon.  Leslie  D.  Puterbaugh,  Judge,  presiding. 

This  is  a  bill,  filed  on  August  3, 1897,  by  the  plaintiffs 
in  error  against  the  American  Glucose  Company,  Cicero 
J.  Hamlin,  William  Hamlin,  Harry  Hamlin,  Joseph  Fir- 
menich,  George  Pirmenich,  C.  H.  Matthieson,  P.  O.  Mat- 
thieson,  and  the  officers,  directors  and  stockholders  of 
the  American  Glucose  Company,  and  the  unknown  own- 
ers or  holders  of  the  option,  given  by  the  American  Glu- 
cose Company  for  the  sale  of  the  plant  in  Peoria,  and 
the  unknown  persons  having  any  interest  in  such  option 
or  under  it. 

The  complainants  in  the  bill  represent,  that  they  were 
the  owners  of  203.5  shares  of  the  capital  stock  of  the 
American  Glucose  Company,  a  corporation  organized  un- 
der the  laws  of  the  State  of  New  Jersey,  with  its  gen- 
eral offices  in  Buffalo,  New  York,  and  office  situate  and 
plant  and  property  operated  in  Peoria,  Illinois;  that  such 
shares  of  stock  are  represented  by  a  certificate  issued  to 
said  Harding  July  1, 1885;  that  the  Chicago  Real  Estate 
Loan  and  Trust  Company  is  the  equitable  owner  of  said 
stock  as  pledgee  for  the  security  of  a  loan,  but  that  said 
Harding  is  the  owner  thereof,  subject  to  the  rights  of 
said  pledgee;  that  the  capital  stock  of  the  American  Glu- 
cose Company  is  $1,500,000.00,  the  shares  being  1100.00 
each,  but  the  original  issue  of  said  stock  (of  which  the 
present  certificate  represents  the  reduced  issue)  made 
the  said  shares  of  said  Harding  2035  in  number  and  of 
the  par  value  of  $203,500.00,  instead  of  $20,350.00;  that 
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Harding  paid  in  property  1203,500.00  for  the  original 
stock;  that,  by  reason  of  these  facts,  orators  became, 
and  now  are,  the  owners  of  one  sixty-second  part  of 
the  entire  capital  stock  of  the  said  American  Glucose 
Company,  if  all  of  the  stock  had  been  issued,  but  about 
$400,000.00  of  it  never  was  issued,  but  is  owned  by  the 
corporation  itself;  that  the  American  Glucose  Company 
has,  for  many  years  past,  been  engaged  in  the  maaufac- 
ture  and  sale  of  glucose  and  grape  sugar  in  Peoria;  that 
the  management  during  that  period  has  been  in  the  hands 
of  the  said  Cicero  J.  Hamlin,  late  president,  and  his  two 
sons,  William  and  Harry  Hamlin,  and  the  board  of  direct- 
ors have  been  and  are  now  controlled  by  said  Hamlin 
and  sons;  that  your  orators  are  unable  to  give  a  detailed 
statement  of  the  management  and  administration  of  the 
affairs  of  the  company,  because  the  details  thereof  have 
been  and  are  persistently,  willfully  and  fraudulently  con- 
cealed by  the  said  Hamlins  and  their  co-defendants  from 
your  orators;  that  the  defendants  have  fraudulently  ma- 
nipulated and  controlled  the  board  of  directors  of  said 
company,  and  conducted  the  affairs  and  business  thereof 
fraudulently  for  their  own  interest  and  profit,  and  in 
gross  disregard  of  the  interests  of  your  orators  as  stock- 
holders, and  have  fraudulently  paid,  and  still  pay,  enor- 
mous salaries  to  themselves  and  others  in  the  business 
of  said  company,  and,  by  these  and  other  fraudulent  ex- 
penditures and  practices,  have  diverted  to  their  own  use 
the  profits  of  said  business,  and  prevented  the  payment 
to  your  orators  of  such  dividends  as  they  were  entitled 
to  receive;  that,  during  that  entire  period,  said  Hamlins 
and  said  defendants  have  fraudulently  controlled,  and 
still  fraudulently  control,  all  the  capital  stock  of  said 
company,  except  that  owned  by  your  orators,  and  a  few 
hundred  dollars  of  stock  owned  by  minority  stockhold- 
ers; that  your  orators  file  this  bill  not  only  in  their  own 
behalf,  but  also  in  behalf  of  all  other  stockholders  simi- 
larly situated,  who  may  see  fit  to  come  into  this  suit 
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and  join  therein;  that  said  fraudulent  salaries  paid  have 
been  more  than  ten  times  the  value  of  the  services  ren- 
dered, and  said  sums  so  diverted  have  amounted  to  the 
sum  of  $100,000.00  a  year  during  that  period,  and  thereby 
your  orators  have  been  greatly  defrauded  and  injured. 

The  bill  further  represents  that  a  giant  pool,  trust,  or 
combine  has  been  recently  formed  for  the  purpose  of  un- 
lawfully regulating  and  fixing  the  price  of  glucose  and 
grape  sugar,  being  articles  of  merchandise  and  commodi- 
ties manufactured  and  sold  throughout  the  United  States 
and  in  this  country. 

The  bill  further  proceeds  as  follows:  "That  the  names 
of  the  persons  fcwrming  such  pool  are  now  unknown  to 
your  orators,  who  have  been  unable,  after  diligent  in- 
quiry, to  ascertain  the  same,  but  they  are  informed  and 
believe  and  charge  that  all  said  defendants  are  parties 
thereto  or  interested  therein,  with  others  unknown;  that 
said  pool,  trust  and  combine  is  to  be  accomplished  through 
and  in  the  form  of  a  giant  corporation,  with  many  mil- 
lion dollars  of  capital  stock,  formed  or  to  be  formed  un- 
der the  laws  of  the  State  of  New  Jersey;  that  the  parties 
organizing,  creating,  promoting  and  managing  and  inter- 
ested in  the  said  pool,  trust  and  combine  have  recently 
perfected  their  arrangements,  contracts  and  agreements 
for  the  purpose  of  unlawfully  monopolizing,  controlling, 
regulating  and  fixing  the  price  of  glucose  and  grape  sugar 
within  the  State  of  Illinois  and  the  United  States,  and  for 
such  purpose  said  parties  have  already  obtained  control 
of  the  factories  and  plants  of  nearly  all  the  corporations 
and  individuals  heretofore  engaged  in  the  manufacture 
and  sale  of  said  commodities  in  the  United  States;  that 
for  the  purpose  aforesaid  the  said  parties  organizing  said 
pool  have  made  overtures  to  the  board  of  directors  of 
said  American  Glucose  Company  to  secure  the  control  of 
the  plant  and  property  of  the  said  American  Glucose 
Company  situated  and  operated  in  Peoria  and  used  in 
the  manufacture  of  said  commodities;  that  said  Hamlins 
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and  said  other  defendants,  and  the  directors  of  said  com- 
pany whose  names  are  unknown,  and  when  known  will 
be  made  parties,  with  said  other  stockholders  unknown, 
have  fraudulently  promised  and  agreed  with  said  parties 
forming  said  pool,  for  the  fraudulent  purpose  aforesaid 
and  in  violation  of  the  statutes  of  Illinois,  to  sell  and 
transfer  and  convey  to  said  parties  forming-  said  pool, 
or  the  corporation  to  be  used  as  the  instrument  to  carry 
into  effect  the  said  pool,  all  the  plant  and  property  of 
the  said  American  Glucose  Company  hereafter  more  par- 
ticularly described,  situated  and  used  in  the  said  city  of 
Peoria,  without  the  consent  of  your  orators,  or  either 
of  them,  and  without  the  consent  of  any  stockholders 
except  the  fraudulent  stockholders  aforesaid,  or  said  di- 
rectors, except  the  fraudulent  directors  completely  under 
the  control  of  the  said  Hamlins  and  interested  with  them; 
that  the  said  Hamlins  and  the  said  other  defendants,  and 
said  stockholders  and  directors,  will  convey  and  sell  and 
transfer  said  plant  and  property  unless  enjoined  from  so 
doing-  by  the  order  of  court,  and  are  now  planning  fraud- 
ulently, wrongfully  and  unlawfully,  in  violation  of  the 
statutes,  and  arranging  to  get  the  authority  of  the  stock- 
holders fraudulently  for  such  sale,  other  than  your  ora- 
tors and  independent  stockholders,  and  in  violation  and 
fraud  of  your  orators'  rights  to  the  premises;  that  the 
purpose  and  intent  of  the  said  pool  and  combination,  and 
of  said  defendants,  jointly  and  severally,  is  to  create  a 
trust  in  and  monopoly  of  the  said  articles,  and  give  the. 
said  corporation,  trust  or  pool  the  power  to  regulate  and 
fix  the  price  of  such  articles  in  the  State  of  Illinois  and 
elsewhere,  and  to  control  the  entire  output  throughout 
the  United  States,  amounting  now,  in  the  aggregate,  to 
about  one  and  one-quarter  billion  pounds  annually,  and 
consuming  about  40,000,000  bushels  of  com  annually; 
that  said  pool  and  combine,  and  the  effect,  intent  and 
purpose  of  it,  and  of  the  said  defendants  severally,  is  in 
direct  violation  of  the  laws  of  the  State  and  statute,  and 
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the  method  of  said  pool  and  combine,  and  of  said  parties 
forming"  and  using  the  same  or  interested  therein,  is  to 
swallow  up  and  merge  in  this  pool  the  organizations  and 
plants  in  the  United  States  heretofore  engaged  in  the 
manufacture  and  sale  of  said  articles,  issuing  to  the  said 
organizations  heretofore  engaged,  stock  in  said  pool  and 
combine  or  in  said  trust  or  corporation,  and  where  this 
method  fails,  to  buy  such  other  organizations  and  plants 
for  cash;  that  on  account  of  being  unable  to  deal  with 
your  orators  in  the  favorite  method  above  referred  to, 
the  said  pool  and  combine,  and  said  parties  creating  the 
same,  have  resorted  to  the  second  method  above  referred 
to,  so  far  as  the  American  Glucose  Company  is  concerned, 
and  now  propose  and  intend  to  ttius  fraudulently  and 
unlawfully  obtain  the  property  and  plant  of  said  glucose 
company  and  the  title  and  control  of  it,  combining  and 
conspiring  with  the  Hamlins  and  directors  and  stock- 
holders, and  all  the  other  defendants  in  this  bill,  for  said 
purposes;  and  the  said  Hamlins,  and  said  stockholders 
and  directors  and  the  said  defendants,  are  actively,  jind 
knowingly  and  unlawfully,  participating  and  joining  in 
said  fraudulent  intent,  and  preparing  fraudulently  and 
unlawfully  to  sell  the  plant  and  property  aforesaid  to  the 
persons  and  parties  aforesaid  for  the  fraudulent  purposes 
aforesaid;  that  your  orators  are  informed  and  believe, 
and  so  charge,  that  said  pool,  and  said  parties  promoting 
the  same,  have  unlawfully  and  wrongfully  already  pur- 
chased, for  the  purposes  aforesaid,  the  Chicago  Sugar 
Refinery,  consuming  about  26,000  bushels  of  corn  daily  in 
the  manufacture  of  said  articles;  and  the  Peoria  Grape 
Sugar  Company,  consuming  about  15,000  bushels;  and  the 
Eockford  Sugar  Works,  consuming  about  16,000  bushels 
of  com  daily;  and  the  Davenport  Sugar  Refinery,  con- 
suming about  9000  bushels  of  corn  daily;  and  the  Pir- 
menich  Manufacturing  Company,  consuming  about  9000 
bushels  of  com  daily,  in  the  manufacture  of  said  glucose 
and  by-products,  and  other  factories  heretofore  engaged 
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therein,  all  consuming  more  than  100,000  bushels  of  com 
daily  in  said  manufacture;  that  C.  H.  Matthieson  is  one 
of  the  men  engaged  in  forming  said  trust,  with  F.  O.  Mat- 
thieson, prominently  connected  with  the  American  Sugar 
Trust,  and  the  said  sugar  trust  and  the  said  glucose  trust 
are  intended  by  the  said  parties  forming  the  same,  to 
work  together  to  control  and  regulate  the  price  of  grape 
sugar  and  glucose  and  all  other  sugar  products,  and  the 
stockholders  of  said  new  pool  and  combine  include  all 
the  stockholders  of  said  American  Glucose  Company  ex- 
cept your  orators  and  the  owners  of  a  few  other  shares, 
powerless  to  prevent  said  wrongful  sale  and  transfer 
without  the  aid  of  this  court;  that  after  diligent  inquiry 
your  orators  have  not  been  able  to  ascertain  the  price  at 
which  the  plant  and  property  of  said  American  Glucose 
Company  or  pool  is  to  be  so  sold  and  transferred  to  said 
pool,  although  they  have  repeatedly  applied  to  the  offi- 
cers and  directors  of  said  company  to  learn  the  same  and 
to  the  said  defendants  to  ascertain  the  same,  and  they 
charge  that  such  price  has  been  wrongfully  and  fraudu- 
lently agreed  upon  at  so  small  a  sum  as  to  be  destructive 
of  the  value  of  your  orators'  said  stock;  and  said  Ham- 
lins,  and  said  stockholders  and  directors  and  said  defend- 
ants co-operating  in  the  said  fraudulent  conspiracy,  are 
to  fraudulently  receive,  in  addition,  large  sums  as  a  bo- 
nus for  such  unlawful  and  fraudulent  sale,  to  go  to  them 
individually,  none  of  which  will  accrue  to  the  benefit  of 
your  orators  and  the  other  stockholders  of  said  company 
or  to  said  company,  and  your  orators,  if  possible,  are  to 
be  frozen  out  and  defrauded  by  the  carrying  out  of  said 
contract  of  sale,  contrary  to  equity  and  good  conscience 
and  the  statutes  of  this  State;  that  there  is  now  no  oc- 
casion for  the  sale  of  the  said  plant  and  property  in  Peo- 
ria; that  it  ought  not  to  be  sold;  that  it  is  to  the  interest 
of  the  stockholders  of  said  American  Glucose  Company, 
and  of  said  company  and  of  the  public,  that  the  said  com- 
pany continue  to  own  and  manage  its  property  and  plant, 
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and  manufacture  as  heretofore;  that  such  manufacture 
now  is,  and  is  becoming",  exceedingly  profitable,  and  all 
that  prevents  great  profits  and  such  continuance  of  own- 
ership anrf  conduct  of  business  is  said  fraudulent  con- 
spiracy of  said  parties  above  named  or  referred  to  as 
defendants  to  this  bill. 

"Orators  charge  that  Joseph  Firmenich,  C.  H.  Mat- 
thieson,  F.  O.  Matthieson,  George  Firmenich,  George  W. 
Lamb,  secretary  of  the  said  American  Glucose  Company, 
and  Thomas  Grant,  and  the  officers,  directors  and  stock- 
holders of  said  company,  are  fraudulently  co-operating 
and  conspiring  with  and  aiding  the  said  Hamlins,  and 
so  are  all  the  other  parties  defendant  herein,  and  they 
control  more  than  half  the  entire  capital  stock  of  said 
American  Glucose  Company,  and  will  fraudulently  sell 
and  transfer  to  said  trust  said  plant  and  property  of  the 
said  American  Glucose  Company,  to  the  great  wrong  and 
injury  of  your  orators,  unless  restrained  by  the  court; 
that  the  said  Hamlins  and  the  other  directors  of  said 
American  Glucose  Company,  if  said  plant  and  property 
be  allowed  to  remain  under  the  control  of  said  Hamlins 
and  of  said  company,  will  wreck  and  destroy  it,  and  de- 
stroy the  value  of  your  orators'  stock  therein;  that  to 
prevent  this  a  receiver  should  be  appointed  for  the  said 
American  Glucose  Company  and  its  property,  and  the 
business  of  said  company  carried  on  by  such  receiver, 
under  the  directions  of  this  court,  until  an  accounting 
can  be  had  in  the  premises  and  said  company  re-organ- 
ized under  the  direction  of  this  court,  and  its  property 
and  business  preserved  for  its  stockholders,  and  such 
other  relief  granted  as  may  be  proper  in  the  premises; 
that  all  the  acts  of  said  defendants  above  referred  to, 
and  of  the  said  pool  and  trust  interested  in  the  same, 
are  with  the  fraudulent  intent  to  effect  a  combination 
of  capital,  skill,  and  of  firms  and  persons,  to  limit  and 
reduce  the  production  of  glucose  and  grape  sugar,  and 
regelate  and  fix  and  control  and  change,  at  their  will, 
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the  price  of  the  same,  and  to  prevent  competition  in  the 
manufacture  and  sale,  and  to  make  contracts  by  which 
all  of  said  parties  shall  bind  themselves  not  to  sell  the 
same  below  its  price  and  to  keep  the  price 'at  a  fixed 
figure,  so  as  to  prevent  a  free  and  unrestricted  competi- 
tion, in  violation  of  the  statute  of  Illinois  entitled  'An 
act  to  define  trusts  and  conspiracies  against  trade,'  etc., 
approved  June  20, 1893,  in  force  July  1,  1893;  that  all  the 
acts  of  said  defendants  and  of  said  pool  are  with  the 
fraudulent  purpose  to  regulate  and  fix  the  price  of  said 
commodities,  to  limit  the  amount  of  manufacture;  that 
the  said  articles,  glucose  and  grape  sugar,  are  not  arti- 
cles of  merchandise  the  cost  of  which  is  mainly*  made  up 
in  wages,  and  the  purpose  and  intent  of  said  parties,  or 
the  principal  object  of  or  the  efEect  of  their  said  acts,  are 
not  to  maintain  or  increase  wages,  all  of  which  is  in  vio- 
lation of  the  act  to  provide  for  the  punishment  of  persons 
or  corporations  forming  pools,  approved  June  11,  1891, 
and  amended  in  1897;  and  said  acts  of  defendants  are 
with  the  intent  to  place  the  management  and  control 
of  such  combination  and  pool,  and  the  manufactured  pro- 
duct, in  the  hands  of  a  trustee  or  trustees,  to  limit  and 
fix  the  price  and  lessen  the  production  and  sale  of  said 
articles,  and  to  prevent  the  manufacture  thereof  except 
as  controlled  by  them,  in  violation  of  said  statutes  of  the 
State  of  Illinois;  that  the  legal  description  of  the  real 
estate  on  which  the  said  plant,  machinery,  etc.,  of  said 
American  Glucose  Company  is  situated  in  Peoria,  Illi- 
nois, and  which  real  estate  is  a  part  of  said  plant,  is  a 
part  of  lot  numbered  6,  in  Frink  &  Sanger's  extended  ad- 
dition to  the  city  of  Peoria,  etc.,  situated  in  the  south- 
west quarter  of  section  17,  etc. ;  that  the  glucose  business 
is  a  business  of  enormous  proportions,  to  which  it  has 
recently  grown;  that  the  manufacturers  thereof  now  pro- 
duce about  forty  pounds  out  of  a  bushel  of  com;  that  it 
is  a  white,  mobile,  sweet  syrup,  weighing  about  twelve 
poimds  to  the  gallon,  with  many  properties  and  uses. 
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daily  extended,  of  value  and  importance  to  the  health 
and  wealth  of  the  country;  that  it  formerly  sold  it  at 
about  seven  cents  per  pound;  that  its  price  ruled,  before 
the  formation  of  said  trust  and  pool  and  before  its  plans 
for  incorporation,  as  low  as  seventy  cents  *per  one  hun- 
dred pounds;  that  its  products  were  and  still  are  used 
everywhere,  and  their  commercial  importance  and  mani- 
fold by-products  are  outranked  in  few  instances;  that  it 
is  an  important  constituent  for  fine  table  syrups  and  used 
in  every  household,  and  in  making  jellies  and  jams,  con- 
fectioners' jellies  and  brewers'  glucose,  in  the  manufac- 
ture of  leather,  dyes,  and  many  medicines  and  candies, 
and  in  the  manufacture  of  beers  and  wines  and  cordials, 
and  it  is  an  anhydrous  sugar  and  of  universal  necessity, 
and  its  by-products  are  used  in  the  manufacture  of  paints 
and  are  substituted  for  olive  oil,  and  are  used  for  food 
for  horses,  cattle  and  sheep,  and  from  the  residue  is 
produced  common  meal  from  the  hulls  of  corn,  by  grind- 
ing; that  these  are  but  the  beginnings  of  its  uses  daily 
discovered  and  daily  extended,  beginning  about  1867  at 
fifty  bushels  of  corn  per  day,  and  now  amounting  to  over 
100,000  bushels  per  day,  of  which  60,000  bushels  per  day 
are  used  at  home  and  40,000  bushels  are  exported;  that 
great  skill  and  vast  capital  are  employed  in  said  busi- 
ness, making  competition  so  great  that  the  price  of  glu- 
cose has  gradually  worked  down,  but  good  profits  and 
great  fortunes  have  been  and  are  still  realized  therefrom, 
and  from  the  manufacture,  and  in  the  purchase  of  the 
plants,  said  new  trust  proposes  to  further  increase  the 
profits  by  limiting  production  and  regulating  prices  and 
reducing  operating  expenses  and  cost  of  same, — all  in 
violation  of  the  letter  and  the  spirit  of  the  statutes  of 
Illinois,  and  in  various  ways  best  known  to  other  mon- 
ster trusts  of  the  same  class  in  other  industries;  that  it 
is  not  an  easy  matter  for  persons  or  corporations  to  go 
into  this  business,  and  this  new  proposed  organization 
includes  plants  engaged  in  both  glucose  and  grape  sugar, 
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and  that  it  requires  considerable  time  to  erect  a  plant, 
and  some  of  the  most  important  processes  are  patented 
and  owned  by  the  owners  of  the  present  plants,  forbid- 
ding^ their  use  in  new  factories,  and  for  the  further  rea- 
son that  it  requires  special  skill  and  experienced  men  to 
erect  and  operate  a  modern  glucose  plant  which  can  com- 
pete at  all  with  these  great  concerns,  much  less  with  this 
great  proposed  trust,  and  the  proper  class  of  men  to  op- 
erate same  is  limited  in  number  and  not  easily  obtained, 
and  the  best  men  are  controlled  by  the  ownere  of  the 
present  plants  and  will  be  controlled  by  the  proposed 
trust;  that  the  organizers  and  promoters  of  this  proposed 
glucose  trust  propose  and  intend  to  stop  competition  and 
limit  production  and  regulate  and  fix  prices  by  closing 
up  several  of  the  plants  which  they  have  purchased  or 
agreed  to  buy;  that  the  e*ffect  of  the  destruction  of  com- 
petition in  this  business  is  already  shown  in  the  fact  the 
price  per  hundred  is  now  $1.25,  as  against  seventy  cents 
per  one  hundred  pounds  two  months  ago,  and  by  far 
the  greater  part  of  this  gain  of  fifty-five  cents  was  made 
within  the  few  days  past,  and  is  due  to  the  formation  of 
this  trust  and  to  the  shutting  down,  actual  or  expected, 
of  the  plants  in  the  interest  of  the  said  trust,  and  the 
price,  now  nearly  doubled,  will  still  further  advance,  and 
is  entirely  within  the  control  of  this  organization,  which 
will  control  ninety-five  per  cent  of  the  glucose  plants  of 
this  country,  and  will  practically  destroy.all  competition 
and  dictate  prices;  that  the  plants  which  are  not  yet 
in  the  new  organization  have  agreed  to  fix  the  price  as 
named  by  said  proposed  trust,  which  makes  said  trust 
absolute  master  of  this  mighty  product  of  such  vital  im- 
portance to  every  class  of  men  in  the  United  States,  and 
especially  in  this  State,  whose  chief  product  is  com,  and 
where  many  of  the  now  competing  plants  to  be  swallowed 
up  are  situated;  that  the  American  Glucose  Company  is 
a  corporation  organized  under  the  laws  of  New  Jersey; 
that  on  inquiry  from  the  officers  of  said  company  your 
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orators  have  learned  that  the  president  has  given  a  cash 
option  for  the  plant  at  Peoria,  and  has  been  informed 
that  it  has  been  accepted;  that  this  option  has  been  given 
to  said  proposed  trust  and  that  an  acceptance  has  been 
g^iven  by  this  trust,  as  so  stated,  and  that  a  special  stock- 
holders' meeting  has  been  called,  of  which  notice  has 
been  given  your  orators  by  printed  notice,  of  which  *Ex- 
hibit  A'  attached  is  a  copy,  as  follows,  to- wit: 

**  *The  board  of  directors  of  the  American  Glucose  Company, 
on  this  nineteenth  day  of  July,  1897,  declare  and  resolve  that 
it  is  advisable  that  this  corporation  relinquish  the  business  of 
manufacturing  glucose  and  grape  sugar,  and  such  other  busi- 
ness as  it  has  hitherto  engaged  in  at  the  city  of  Peoria  and 
State  of  Illinois;  that  the  nature  of  its  business  be  changed 
accordingly;  that  the  branch  of  its  business  at  Peoria  be  felin- 
quished,  its  manufacturing  business  be  confined  to  the  manu- 
facture of  starch  at  Buffalo,  its  plant  and  property  at  Peoria 
be  sold,  and  that  a  meeting  of  the  stockholders  be  called  to 
meet  in  Buffalo  on  the  third  of  August,  1897,  at  eleven  o'clock, 
pursuant  to  the  statute,  to  take  action  thereon. 

George  W.  Lamb,  See.* 

"To  this  is  attached,  namely: 

***You  will  please  take  notice  that  a  meeting  will  be  held 
at  the  office  of  the  company  in  Buffalo  on  the  third  of  August, 
1897,  for  the  purposes  specified  in  such  resolution. 
July  18, 1897.  George  W.  Lamb,  Sec' 

"Your  orators  further  show  that  this  proposition  re- 
ferred to  in  said  'Exhibit  A, '  to  give  up  the  business  of 
manufacturing  glucose  and  grape  sugar  and  other  busi- 
ness in  Peoria  and  sell  its  plant,  indicates  the  mode  in 
which  this  new  trust  has  planned  and  intends  to  control 
the  glucose  business  of  this  country,  and  that  for  that 
purpose  it  intends  to  absorb  the  business  of  the  American 
Glucose  Company  at  Peoria,  Illinois;  that  said  Ameri- 
can plant  is  one  of  the  largest  of  the  rival  manufacturing 
plants  of  the  country,  consuming  daily  26,000  bushels  of 
com — nearly  one-third  of  the  total  manufacture  of  glu- 
cose and  grape  sugar  and  ninety  per  cent  of  the  glucose 
and  grape  sugar  manufactured  in  this  State;   and  this 


Digitized  by 


Google        — 


564  Harding  v.  American  Glucose  Co.        [182  DL 

option  and  proposed  purchase,  now  proposed  to  be  fraud- 
ulently ratified  by  the  stockholders  on  August  3,  1897, 
will  practically  destroy  all  competition  in  the  manufac- 
ture of  this  most  useful  product  in  the  State  of  Illinois, 
and  will  leave  the  new  trust  omnipotent  in  the  markets 
of  this  State  and  Chicago,  the  largest  and  best  in  the 
world,  and  will  destroy  the  property  and  business  of  said 
glucose  company  and  irreparably  injure  your  orators. 

"Your  orators  charge  that  they  have  not  been  able  to 
ascertain  at  what  price  the  said  option  is  given,  although 
they  have  applied  to  learn  at  the  office  of  the  company 
and  to  its  officers,  but  they  are  informed  and  believe  that 
it  is  a  price  destructive  to  the  value  of  the  stock,  and 
some  contract  exists  by  which  the  great  sacrifice  of  this 
property  is  to  be  made  good  at  the  option  of  certain 
stockholders,  not  including  your  orators  nor  the  minority 
not  interested  in  said  fraudulent  conspiracy,  but  the  ben- 
efits of  said  sacrifice  will  inure  to  the  stockholders  who 
are  stockholders  of  the  new  trust,  and  that  a  scheme  is 
adopted,  or  to  be  adopted,  by  which  this  pretended  sale 
will  effect  a  sacrifice  of  the  interests  of  your  orators  in 
said  property,  for  the  benefit  of  other  people  and  other 
stockholders,  which  is  against  equity  and  good  con- 
science; that  the  country  and  people  are  now  at  the  bot- 
tom of  the  panic,  but  business  is  rapidly  improving  and 
the  price  for  which  this  plant  is  proposed  to  be  sold  is  a 
panic  price,  which  sale  ought  not  to  be  made,  and  said 
American  Glucose  Company  has  no  call  nor  necessity 
to  make  such  sale,  and  its  real  interests  are  to  continue 
in  the  manufacture  of  glucose  in  the  business  heretofore 
profitable  to  them  and  which  cannot  be  less  profitable 
than  at  present,  and  that  by  retaining  the  plant  the  said 
American  Glucose  Company  will  enjoy  the  enhanced  price 
and  share  in  the  prosperity  of  this  and  all  other  business 
about  to  be  realized;  that  negotiations  were  begun  for 
the  creation  of  this  trust  son;e  time  ago, — ^precisely  when 
cannot  now  be  ascertained  by  your  orators  because  of 
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the  secrecy  observed  by  those  engaged  in  t^^e  conspiracy 
against  the  public  weal, — ^but  your  orators  charge  that 
the  creation  was  within  three  months  past,  and  negotia- 
tions for  the  purpose  of  secretly  forming  the  trust  began 
about  that  time  with  the  said  American  Glucose  Com- 
pany, the  plant  of  which  at  Peoria  is  regarded,  and  is, 
an  essential  element  to  the  creation  of  such  monopoly, 
without  which  no  such  trust  could  profitably  be  formed, 
an&  that  at  first,  and  up  to  a  late  date,  the  negotiations 
and  organisation  had  taken  the  shape  of  a  union  of  the 
plants  above  described,  and  were  and  are  intended  to  iri- 
clude  the  plant  in  Peoria  of  said  American  Glucose  Com- 
pany; that  in  whatever  form  they  may  be  made  to  appear, 
the  real  organization  and  substance  of  said  glucose  trust 
is  a  union  of  said  plants  embracing  all  plants  outside  of 
said  American  Glucose  Company  and  seeking  to  include 
said  company  and  its  plant  in  Peoria,  but  that  for  some 
unknown  reason,  believed  to  be  because  there  was  some 
outstanding  stock,  such  as  that  of  your  orators,  which  it 
was  necessary  to  get  up,  or  the  parties  in  charge  of  said 
negotiations  on  the  part  of  said  American  Glucose  Com- 
pany were  unwilling  to  have  a  full  share  in  the  profits 
that  would  accrue  to  the  American  Glucose  Company  by 
such  organization  given  to  said  outstanding  stockhold- 
ers, that  its  officers,  secretly  conducting  the  said  negotia- 
tions, have  chosen  said  form  of  sale,  and  chosen  that 
the  first  step  should  be  uniting  in  said  trust  an  ostensible 
sale  of  said  plant  at  Peoria  to  said  company,  for  cash; 
that  in  order  that  the  trust  might  go  forward,  a  price 
was  named  by  the  president  for  said  plant  and  was  ac- 
cepted by  said  glucose  trust;  and  your  orators  allege, 
upon  information  and  belief,  and  allege  as  a  fact  so  far 
as  concerns  themselves,  that  such  price  and  all  the  details 
of  said  negotiations  have  been  kept  secret  at  all  times 
and  still  are  kept  secret,  especially  from  your  orators, 
who  have  been  unable,  after  much  inquiry,  to  learn  the 
truth;  that  your  orators  allege  that  they  are  informed 


Digitized  by 


Google 


566  Harding  v.  American  Glucose  Co.       [182  HI. 

and  believe  Jhat  options  are  outstanding,  given  by  said 
trust  as  a  part  of  this  sale  to  said  Hamlin  and  the  other 
defendants  to  this  bill,  to  take  said  stock  of  said  trust, 
giving  a  most  favorable  price  and  an  option  to  take  said 
stock  in  lieu  of  cash,  greatly  increasing  the  value  of  the 
stock  of  said  preferred  stockholders;  that  said  stock  in 
said  trust  company  has  been  listed  to  the  amount  of  forty 
millions  of  dollars,  as  your  orators  are  informed  and 
believe,  upon  the  New  York  Stock  Exchange,  of  which 
fourteen  millions  are  preferred  stock  and  the  remainder 
is  common  stock;  that  said  stock  is  now  selling,  as  the 
market  reports  show,  at  105  cents  on  the  dollar  offered 
for  it,  but  offered  on  the  exchange  to  be  sold  only^at  the 
sum  of  115.  cents  on  the  dollar;  that  your  orators  cannot 
•learn,  after  much  inquiry,  whether  the  deed  for  said  plant 
has  been  prepared  or  executed  or  delivered  in  escrow, 
nor  whether  the  call  of  said  meeting  on  August  3  for  said 
ratification  is  merely  a  form  or  whether  this  form  pre- 
cedes or  succeeds  the  sale  and  conveyance  to  said  trust, 
but  allege,  upon  information  and  belief,  that  the  deed 
has  not  yet  been  delivered,  although  prepared,  and  that 
the  possession  of  the  plant  has  not  yet  been  delivered, 
although  ready  for  delivery;  that  a  time  is  fixed,  August 
10  or  earlier,  for  such  delivery;  that  payment  has  not 
yet  been  made;  that  the  money  for  such  payment  lies 
in  escrow  in  the  hands  of  the  Illinois  Trust  and  Savings 
Bank  of  Chicago,  and  with  it,  as  claimed,  said  deed;  that 
the  works  of  said  plant  at  Peoria  prepared  to  deliver  it, 
have  been  closed  down  and  shut  up,  and  that  the  agents, 
managers  and  officers  lately  in  charge  are  now  absent, 
the  office  having  been  removed  by  the  said  conspirators 
ostensibly  from  Peoria  to  Buffalo;  that  they  are  now  en- 
gaged in  the  necessary  preliminaries  for  the  performance 
of  said  contract,  as  made  by  said  president,  and  a  part 
of  the  officers  are  in  Peoria  engaged  in  J)reparing  the 
plant  for  sale  and  delivery  by  direction  of  said  Hamlin; 
that  if  any  information  or  notice  should  be  given  to  the 
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officers  or  defendants  of  any  opposition  to  said  sale  or  as 
to  the  filing  of  this  bill,  or  of  any  application  for  an  in- 
junction, immediate  delivery  would  be  made  in  order  to 
defeat  said  injunction;  that  the  said  203  shares  of  stock 
of  your  orators,  originally  of  the  par  value  of  $203,500.00, 
and  only  cut  down  to  avoid  taxation,  have  cost  and  were 
of  the  original  value  to  your  orators  of  the  sum  of  $500,- 
000.00;  that  by  said  sale,  if  carried  out,  the  most  valua- 
ble parts  of  the  property  and  business  of  said  American 
Glucose  Company  will  be  sacrificed,  and  your  orators' 
stock  will  be  reduced  in  value  to  less  than  one- twentieth 
of  its  cost,  but  if  said  property  is  retained  and  continued 
to  be  operated  as  heretofore,  said  stock,  in  the  approach- 
ing prosperity  now  dawning  upon  the  country,  will  en- 
able your  orators  to  realize  a  much  larger  per  cent  of 
the  said  value  and  re-pay  the  original  cost  of  $500,000.00, 
instead  of  the  pitiful  sum  for  which,  under  said  alleged 
contract  and  fraudulent  sale,  it  is  now  being  sacrificed; 
that  said  plant  at  Peoria  consists!  of  buildings  and  ap- 
purtenances admirably  fitted  for  the  purpose  of  manu- 
facturing" glucose  and  grape  sugar,  and  in  all  particulars 
is  a  modern  plant;  that  it  is  situated  upon  the  south-west 
quarter  of  section  17,  in  township  8,  range  north  8,  in 
Peoria  county,  Illinois,  and  owned  by  said  company,  as 
accurately  described  elsewhere;  that  some  of  the  stock- 
holders of  the  American  Glucose  Company  who  have 
promoted  this  sale  to  the  said  trust  are  interested  as 
beneficiaries  in  the  trust,  and  as  'stockholders  therein, 
obtained  by  them  in  part  by  the  sale  to  said  trust  of 
parts  or  the  whole  of  other  factories,  and  that  said  stock- 
holders of  said  American  Glucose  Company,  under  option 
given  or  understandings  with  said  trust,  will  be  able  to 
realize  larger  returns  than  those  which  are  claimed  to 
be  dividends,  out  of  said  sale  or  its  proceeds  to  accrue 
to  your  orators. 

"Your  orators  allege,  upon  information  and  belief,  that 
said  American  Glucose  Company  has  been  conducted  as 
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a  private  company  under  charge  of  the  said  Hamlins,  and 
its  proceeds,  or  the  proceeds  of  its  business,  have  been 
fraudulently  and  wrong'fully  diverted  to  the  pockets  of 
said  Hamlins  ^n  divers  and  sundry  ways,  and  amongst 
others  in  payment  of  enormous  and  fraudulent  salaries 
to  themselves  and  others  interested  with  them,  and  in 
payments  for  contracts,  com,  etc.,  or  materials  made 
by  agents  or  other  persons  representing  the  dominating 
stockholders,  and  an  accounting  ought  to  be  had  in  favor 
of  your  orators  with  said  stockholders,  consisting  of  the 
Hamlins  and  others,  and  the  company,  to  ascertain  the 
amount  of  moneys  which  your  orators  charge  have  been 
so  abstracted,  contrary  to  equity,  from  the  treasury  of 
said  company,  and  of  dividends  so  wrongfully  paid,  and 
your  orators  ask  for  an  order  referring  the  case  to  the 
master  for  the  purpose  of  such  action. 

"Your  orators  further  show  that  they  fear  and  be- 
lieve, and  so  charge,  that  the  contract  of  sale  between 
the  American  Glucose  Company  and  the  new  trust  has 
been  carried  so  far  that  it  may  be  possible  to  claim,  on 
the  part  of  the  contracting  parties,  that  the  contract  has 
been  executed  by  the  delivery  of  the  deed  in  escrow,  in 
which  event  your  orators  ask  the  relief  that  the  trust 
shall  not  be  permitted  to  enter  into  possession  or  use  or 
operate  the  plant,  and  shall  not  be  permitted  to  pay,  nor 
the  American  Glucose  Company  to  receive,  any  further 
sum  or  take  any  further  action  in  performance  of  the  said 
contract,  by  delivery  of  deed  or  by  other  action;  that  it 
is  part  of  the  said  contract  of  sale,  they  are  advised,  that 
the  American  Glucose  Company  shall  agree  not  to  fur- 
ther continue  the  manufacture  of  glucose,  and  shall  not 
use  their  factories  elsewhere  which  can  be  used  for  such 
purpose,  and  thus  promote  the  said  trust;  that  the  propo- 
sition sought  by  said  conspirators  to  be  ratified  on  Au- 
gust 3,  1897,  to  relinquish  the  manufacture  of  glucose  at 
Peoria,  or  elsewhere,  is  a  part  of  said  contract,  because 
said  American  Glucose  Company  prefers  to  dispose  of 
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their  plant  for  cash,  in  form,  rather  than  take  part  in  the 
formation  of  a  new  company,  and  to  permit  them  to  con- 
vert their  cash  received  into  stock  or  otherwise,  by  secret 
agreement,  exclusive  of  your  orators,  the  object  of  such 
trust  in  acquiring  said  plant  at  Peoria  being  well  known 
to  them;  that  the  transaction,  as  proposed  to  be  made  by 
said  American  Glucose  Company  and  said  trust,  is  simply 
a  mode  of  union  of  the  glucose  plants  of  the  country  after 
the  manner  of  the  Standard  Oil  Company,  anc^^  will  con- 
stitute a  grand  monopoly  for  the  purpose  of  controlling, 
regulating  and  fixing  the  price  of  glucose  and  glucose 
by-products,  syrup,  and  the  sugar  of  the  country,  for  the 
entire  market  of  Illinois  and  the  United  States;  and  your 
orators  pray  that  the  stockholders  be  enjoined  from  rati- 
fying said  transactions  and  sale  of  said  plant  and  such 
relinquishment  of  the  manufacture  on  the  third  day  of 
August,  1897,  or  taking  any  steps  to  aid  in  the  creation 
of  said  trust  or  any  other  trust,  or  to  ratify  the  offer 
or  option  for  the  sale  of  said  plant;  that  all  the  other 
stockholders  of  the  American  Glucose  Company,  so  far  as 
known  to  your  orators,  and  certainly  the  great  majority, 
consisting  of  the  Hamlins  and  family,  and  the  Pirmenichs, 
and  others  of  like  character  or  associate^d  with  them,  re- 
gard themselves  and  are  interested  in  the  consummation 
of  this  sale  for  a  consideration  unknown  to  your  ora- 
tors, and  believed  to  be  outside  consideration  to  be  paid 
therefor,  and  so  they  and  the  officers  and  directors  of 
the  American  Glucose  Company  are  hostile  to  the  inter- 
ests of  your  orators  and  to  the  true  interests  of  the  stock- 
holders, and  are  desirous  of  carrying  out  said  sale  and 
to  make  said  deed  and  delivery  of  possession  under  said 
contract  of  sale,  and  it  is  worse  than  useless  to  ask  said 
company  or  the  directors  and  officers  to  file  this  bill  or 
unite  in  it,  or  take  the  proper  steps  to  defeat  the  action 
of  the  president,  as  shown  by  said  option,  now  proposed 
to  be  ratified  on  August  3,  1897;  that  since  said  offer  of 
sale  of  said  plant,  and  since  said  price  was  made  and 
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named  by  president  Hamlin  to  said  trust  in  said  option, 
said  plant  has  greatly  increased  in  value,  for  the  value 
of  its  products  has  doubled;  for  example,  since  July  1, 
1897,  the  value  of  glucose  has  increased  from  seventy 
cents  per  hundred  pounds  to  $1.60  per  hundred  pounds, 
the  lowest  price  for  glucose  being  when  said  option  was 
made  and  accepted;  that  said  Hamlin  had  no  right  or 
power  to  offer  said  plant  or  to  agree  to  the  conditions  of 
said  offer,  especially  that  the  company  should  relinquish 
the  manufacture  of  glucose  and  other  by-products  and 
grape  sugar  and  withdraw  from  competition  with  said 
trust  company,  which  said  option  contains;  that  the  said 
proposed  corporation  of  New  Jersey,  which  is  the  said 
glucose  trust  aforesaid,  has  not,  as  yet,  elected  any  presi- 
dent or  other  officers,  and  that  said  American  Glucose 
Company  is  a  corporation  of  New  Jersey  and  incorpo- 
rated under  the  laws  thereof,  although  doing  its  business 
within  this  State,  at  Peoria,  in  the  manufacture  of  glu- 
cose, which  constitutes  its  main  business,  but  its  general 
offices,  formerly  at  Peoria,  have  now  been  fraudulently 
removed  to  Buffalo  and  that  said  factory  constituting  said 
plant  has  been  closed;  that  in  some  way,  unknown  to  and 
concealed  from  your  orators,  the  said  American  Glucose 
Company  has  by  its  officers  obtained  some  contract,  or 
options  or  understandings,  permitting  them  to  take  stock 
in  said  trust  company  on  terms  that  will  give  to  them  as 
a  consideration  of  said  plant,  and  so  as  to  give  them  for 
their  stock  a  consideration  much  greater  than  now  pro- 
posed to  be  paid  and  to  be  given  pro  rata  to  your  orators, 
for  such  price  will  only  give  your  orators  a  dividend  of 
one-twentieth  of  the  cost  of  the  said  stock,  and  is  a  g^eat 
sacrifice  of  your  orators'  interest  in  said  property. 

"To  the  end,  therefore,  that  your  orators  may  have 
equity  in  the  premises,  and  that  the  American  Glucose 
Company,  Cicero  J.  Hamlin,  William  Hamlin,  Harry  Ham- 
lin ,  Joseph  Firmenich,  George  Pirmenich,  C.  H.  Matthieson, 
P.  O.  Matthieson,  the  officers,  directors  and  stockholders 
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of  tbe  American  Glucose  Company,  the  unknown  owners 
or  holders  of  the  option  given  by  the  president  of  the 
American  Glucose  Company  for  the  sale  of  the  plant  in 
Peoria,  the  unknown  persons  having  any  interest  in  said 
option  or  under  it,  all  of  whom  are  made  parties  defend- 
ants, may  be  duly  summoned  to  answer,  (but  not  under 
oath,  their  oaths  being  waived,)  that  there  may  be  an  ac- 
counting under  the  order  of  the  court,  and  that  your  ora- 
tors may  have  decreed  to  them  such  dividends  or  sums 
as  they  may  be  found  entitled  to  as  stockholders,  of  said 
stock,  and  to  the  end  that  all  of  the  said  defendants  and 
agents  may  be  restrained  and  enjoined  from  closing  up 
the  business  of  manufacturing  glucose  and  grape  sugar, 
and  such  other  business  as  said  American  Glucose  Com- 
pany has  hitherto  engaged  in  in  the  city  of  Peoria,  and 
from  changing  the  business  and  from  relinquishing  this 
branch  of  the  business,  and  from  carrying  out  in  any  way 
said  option  for  sale  or  transfer  of  said  property,  or  any 
part  thereof,  and  from  aiding  or  assisting  any  of  the  said 
acts,  and  from  selling  or  transferring  the  said  plant  to 
any  pool,  trust  or  combine,  or  any  association,  corpora- 
tion or  individual,  in  violation  of  the  laws  of  Illinois,  or 
to  any  person  or  corporation  or  pool  or  trust  or  associa- 
tion, etc.,  to  enable  them  to  regulate  or  fix  the  price 
of  glucose  or  grape  sugar  or  by-products,  or  to  fix  the 
amount  to  be  manufactured  of  same,  and  from  any  other 
violations  of  said  acts  of  the  General  Assembly  of  Illinois 
approved  June  11, 1891,  and  amended  in  1897,  and  also  act 
approved  June  20,  1893,  and  that  a  receiver  may  be  ap- 
pointed of  the  said  American  Glucose  Company  to  take 
charge  of  and  protect  and  preserve  its  plant  and  prop- 
erty and  manage  same  under  the  orders  of  this  court,  and 
that  such  injunction  may  be  made  perpetual,  and  to  the 
end  that  your  orators  may  have  such  other  and  further 
and  different  relief  in  the  premises  as  equity  may  require." 
This  bill  was  sworn  to,  and  the  injunction  writ  was 
granted,  as  therein  prayed.    The  summons  and  injunction 
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writ  were  served  upon  the  American  Glucose  Company 
at  Peoria  on  August  3,  1897,  the  day  the  bill  was  filed. 
Answers  to  the  bill  were  at  once  filed  by  the  American 
Glucose  Company,  Cicero  J.  Hamlin,  William  Hamlin, 
Harry  Hamlin,  and  the  officers,  directors,  and  stockhold- 
ers of  the  American  Glucose  Company  (except  the  com- 
plainants in  the  bill).  The  solicitors  for  the  defendants, 
who  thus  3.nswered  were,  Prank  D.  Locke  and  Stevens, 
Horton  &  Abbott.  On  August  9,  1897,  in  vacation,  a  mo- 
tion was  made  on  behalf  of  the  defendants,  who  thus 
answered  by  their  solicitors,  to  dissolve  the  injunction 
on  the  answers  and  affidavits  filed.  On  August  10,  1897, 
replications  were  filed  by  the  complainants  to  all  of  said 
answers.  On  August  10,  1897,  an  affidavit  by  George  P, 
Harding,  and  certain  exhibits  thereto  were  filed,  and  it 
was  subsequently  agreed  by  counsel  that  the  said  affida- 
vit should  be  treated  as  a  deposition.  On  the  same  day, 
August  10,  1897,  the  defendants,  Joseph  Pirmenich  and 
George  Pirmenich,  demurred  jointly  and  severally  to  the 
whole  bill.  The  counsel,  filing  the  demurrer  for  them, 
were  Moran,  Kraus  &  Mayer.  On  August  11, 1897,  in  va- 
cation, the  circuit  judge  dissolved  the  injunction;  and, 
thereupon,  counsel  for  the  American  Glucose  Company, 
and  the  Hamlins  and  other  defendants  answering  fhe  bill, 
asked  leave  to  file  suggestion  of  damages.  Such  sug- 
gestion of  damages,  amounting  to  $7000.00,  was  filed  on 
August  13,  1897.  Immediately  upon  the  dissolution  of 
the  injunction  on  August  11,  1897,  complainants  below 
asked  and  obtained  leave  to  amend  the  bill,  and  to  make 
new  parties  defendants.  Thereupon,  on  August  13,  1897, 
complainants  filed  an  amendment  to  their  bill  by  insert- 
ing the  following: 

"Upon  information  and  belief  the  plaintiffs  charge  that 
the  name  of  said  pool,  trust  and  combine  so  formed  or  to 
be  formed  is  the  Glucose  Sugar  Refining  Company,  a  cor- 
poration under  the  laws  of  the  State  of  New  Jersey;  that 
the  said  Illinois  Trust  and  Savings  Bank  is  in  some  way 
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connected  with  it  and  interested  in  said  trust  and  for- 
mation thereof,  and  in  said  proposed  sale  and  transfer  of 
said  plant  and  property  and  in  said  option;  that  they, 
the  plaintiffs,  allege  against  the  said  Glucose  Sugar  Re- 
lining  Company  and  the  Illinois  Trust  and  Savings  Bank, 
and  each  of  them,  all  matters  and  things  alleged  in  this 
bill  against  the  other  defendants  hereto^  or  either  of  them, 
and  that  said  bank  has  no  right  or  authority,  under  its 
charter,  to  purchase  or  receive  title  to  said  property  or 
any  interest  therein;  that  said  American  Glucose  Com- 
pany has  no  authority  or  power,  nor  its  oflScers,  directors 
or  stockholders,  to  do  any  corporate  act,  or  the  proposed 
acts  referred  to  in  said  'Exhibit  A,'  nor  all  or  any  or  either 
of  them,  at  Buffalo,  New  York,  because  the  same  is  be- 
yond the  limits  of  the  State  chartering  said  compatiy, 
to- wit.  New  Jersey.  By  inserting  on  the  next  page  of  said 
bill,  just  after  the  words  'acceptance  thereof  and  each  of 
them,'  the  words,  'the  Glucose  Sugar  Refining  Company, 
a  corporation  under  the  laws  of  the  State  of  New  Jersey, 
and  the  Illinois  Trust  and  Savings  Bank,  a  corporation 
under  the  laws  of  the  State  of  Illinois,'  thus  making  the 
said  last  two  named  corporations  defendants  to  said  bill. 
By  inserting  in  the  prayer  for  summons  in  said  bill  the 
names  of  defendants,  the  Glucose  Sugar  Refining  Com- 
pany and  the  Illinois  Trust  and  Savings  Bank,  as  above 
described." 

The  Illinois  Trust  and  Savings  Bank,  made  defendant 
to  the  amended  bill,  was  served  on  August  19,  1897,  and 
on  September  4,  1897,  entered  its  appearance,  and  filed 
a  general  demurrer  to  the  bill  by  its  counsel,  Wilson, 
Moore  &  Mcllvaine,  the  senior  member  of  the  firm  being 
John  P.  Wilson.  On  October  28,  1897,  the  Glucose  Sugar 
Refining  Company,  made  defendant  by  the  amended  bill, 
was  served  with  summons  by  the  sheriff  of  Peoria  county, 
and  on  October  29,  1897,  by  the  sheriff  of  Cook  county. 
On  November  17,  1897,  the  Glucose  Sugar  Refining  Com- 
pany by  John  P.  Wilson,  its  solicitor,  and  Wilson,  Moore 
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&  McDvaine,  of  counsel,  filed  a  paper  purporting  to  be  a 
demurrer  of  said  defendant  to  a  part  of  the  amended  bill 
and  a  special  answer  to  the  residue  thereof.  This  de- 
murrer and  answer  in  one  is  as  follows: 

"This  defendant,  to  so  much  of  complainants'  amended 
bill  as  charges  and  sets  forth  the  formation  of  a  pool, 
trust  or  combine  for  the  purpose  of  unlawfully  regelating" 
and  fixing  the  price  of  glucose  and  grape  sugar  and  of 
acquiring  and  purchasing  factories  and  plants  engaged 
in  the  manufacture  and  sale  of  glucose,  and  as  charges 
that  the  board  of  directors  of  the  American  Glucose  Com- " 
pany,  Cicero  J.  Hamlin  and  sons,  and  any  other  of  the 
defendants,  have  promised,  arranged  and  agreed  that  the 
parties  forming  and  controlling  the  said  alleged  pool, 
trufet  or  combine,  to  sell,  transfer,  convey  and  set  over  to 
them,  or  to  the  corporation  which  is  to  be  used  by  them 
to  accomplish  their  said  purpose,  the  plant  and  property 
of  the  said  American  Glucose  Company  in  Peoria;  and  to 
so  much  of  said  amended  bill  as  sets  forth  and  charges 
that  the^purpose  and  intention  of  the  said  pool,  trust  or 
combine,  and  of  defendants  to  said  amended  bill,  is  to 
create  a  trust  in  and  monopoly  of  the  articles  manufac- 
tured at  the  plant  of  the  said  American  Glucose  Company 
in  Peoria,  and  to  give  the  corporation  of  such  pool,  trust 
or  combine  the/ power  to  regulate  and  fix  the  price  of 
said  articles  and  to  control  the  entire  output  thereof  in 
the  State  of  Illinois  and  elsewhere,  and  that  the  method 
of  the  parties  forming  said  pool  has  been  and  is  to  swal- 
low up  and  merge  in  itself  the  organizations  and  plants 
heretofore  eilgaged  in  the  manufacture  and  sale  of  said 
articles,  issuing  to  the  latter  stock  of  said  pool  or  in  such 
trust  corporations,  and  where  this  method  fails  to  buy 
such  organizations  for  cash;  and  as  to  so  much  of  the 
said  bill  as  relates  or  sets  forth  each  and  every  of  the 
charges  therein  contained  in  relation  to  the  formation  of 
any  pool,  trust  or*  combine  by  the  defendants  thereto,  or 
any  of  them,  for  the  purpose  of  securing  a  monopoly  or 
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limiting  the  output  or  fixing  or  controlling  the  price  of 
glucose  or  any  other  products  heretofore  manufactured 
at  the  plant  of  the  said  American  Glucose  Company  in 
Peoria;  and  as  to  so  much  of  said  bill  as  relates  to  the 
purchase  by  said  pool,  or  this  defendant,  of  any  other 
plant  or  property  other  than  that  owned  by  the  American 
Glucose  Company  at  Peoria;  and  as  to  so  much  of  the 
said  amended  bill  a^  relates  to  the  purposes  for  which 
the  proposed  purchasers  of  said  plant  contracted  to  pur- 
chase the  said  plant,  and  to  the  use  which  is  to  be  made 
of  said  plant  by  the  said  purchaser;  and  as  to  so  much  of 
the  said  amended  bill  as  relates  to  the  extent  and  char- 
acter of  the  glucose  business  and  of  their  by-products; 
and  as  to  so  much  of  said  amended  bill  as  prays  for  any 
relief  based  upon  said  parts  of  said  bill,  this  defendant 
demurs,  and  for  cause  of  demurrer  shows  that  plaintiffs 
have  not  made  such  a  case  as  entitles  them  to  the  relief 
prayed  for,  and  prays  judgment  of  the  court  as  to  such 
parts  of  the  bill;  and  as  to  the  residue  of  the  bill  this 
defendant  for  answer  says,  it  has  no  knowledge  or  infor- 
mation as  to  whether  the  complainants  own  said  stock, 
and  leaves  the  complainants  to  make  proof  thereof;  that 
it  has  no  knowledge  as  to  the  value  of  the  stock  of  the 
American  Glucose  Company,  or  the  amount  of  its  capital 
stock,  or  the  cost  thereof  to  complainants,  and  therefore 
leaves  complainants  to  make  proof  thereof,  and  neither 
admits  nor  denies  the  same;  that  it  has  no  knowledge 
regarding  the  management  of  the  affairs  of  the  American 
Glucose  Company  or  relations  thereto  of  the  defendants 
Cicero  J.,  William  and  Harry  Hamlin,  nor  as  to  salaries 
or  dividends,  and  therefore  neither  admits  nor  denies  the 
allegations  touching  the  same,  but  leaves  the  complain- 
ants to  make  proof  thereof  as  they  may  be  advised;  that 
this  defendant  is  a  corporation  duly  organized  under  the 
laws  of  the  State  of  New  Jersey,  for  the  purpose  of  and 
lawfully  engaged  in  the  business  of  manufacturing  glu- 
cose and  grape  sugar  and  other  products  of  com,  in  Illi- 
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nois;  that  by  its  deed  bearing  date  August  7,  1897,  the 
American  Glucose  Company  conveyed  to  Edwin  L.  John- 
son its  plant  in  Peoria,  which  deed  was  delivered  Au- 
gust 11,  1897,  recorded  August  12,  1897,  copy  attached 
and  made  a  part  hereof,  marked  *Exhibit  A;'  that  said 
Johnson,  by  his  deed  bearing  date  the  ninth  of  August, 
1897,  conveyed  to  defendant  said  plant,  deed  being  de- 
livered August  11,  recorded  Auguat  12,  copy  attached, 
marked  'Exhibit  B;'  that  at  the  date  of  the  delivery  of 
said  deeds  it  paid  for  the  premises  so  conveyed,  in  cash; 
that  at  the  date  of  delivery  of  said  deeds  from  the  Ameri- 
can Glucose  Company  to  Johnson,  and  from  Johnson  to 
this  defendant,  purchase  price  was  paid  in  cash  to  the 
American  Glucose  Company,  the  amount  paid  in  cash  on 
the  eleventh  of  August  being  11,977,000.00,  including  per- 
sonal property  used  with  the  said  plant  and  conveyed  by 
bill  of  sale  to  defendant  by  the  American  Glucose  Com- 
pany, and  that  immediately  after  delivery  of  said  deed^ 
defendant  entered  into  possession  of  said  plant  and  has 
ever  since  continued  in  possession,  and  has  been  oper- 
ating said  plant  continuously  in  the  manufacture  of  glu- 
cose and  other  products  of  corn;  defendant  denies  that 
said  Hamlins,  or  stockholders  or  directors  or  oflScers  of 
the  American  Glucose  Company,  were  on  the  thirteenth 
of  August,  1897,  or  before,  interested,  as  stockholders  or 
otherwise,  in  this  defendant  corporation,  or  were  inter- 
ested in  the  organization  or  connected  with  it,  or  had 
any  interest  in  the  purchase  except  as  stockholders  and 
officers  of  said  American  Glucose  Company;  and  denies 
that  said  Hamlins  and  other  defendants,  officers  or  di- 
rectors of  the  American  Glucose  Company,  have  at  any 
time  confederated  or  conspired  with  any  of  the  other  de- 
fendants for  the  purpose  of  or  in  connection  with  the  sale 
of  the  plant  of  the  said  American  Glucose  Company  to 
this  defendant,  or  any  of  the  other  defendants,  except 
as  officers  of  said  glucose  company;  that  it  admits  said 
American  Glucose  Company  is  a  corporation  organized 
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under  the  laws  of  New  Jersey;  that  an  option  was  given 
to  purchase  the  plant  at  Peoria  to  the  Illinois  Trust  and 
Savings  Bank,  which  said  option  was  afterwards  duly 
assigned  to  Edwin  L.  Johnson,  grantee  of  the  deed  from 
the  American  Glucose  Company;  admits  that  a  special 
stockholders'  meeting  of  the  stockholders  of  the  Ameri- 
can Glucose  Company  was  called,  as  alleged  in  said  bill, 
but  denies,  on  inforn:iation  and  belief,  that  any  option 
was  given  at  any  time  to  said  Hamlins,  or  to  any  officers, 
directors  or  stockholders  of  the  American  Glucose  Com- 
pany, to  take  or  receive  any  of  the  stock  of  this  defend- 
ant at  any  price  or  upon  any  terms  whatsoever,  at  any 
time;  defendant  denies,  on  information  and  belief,  that 
any  of  the  stockholders  of  the  American  Glucose  Com- 
pany have  or  will,  directly  or  indirectly,  receive  any 
greater  returns  out  of  the  said  sale  of  the  plant  than  a 
pro  rata  share  of  the  price,  or  that  any  options  or  under- 
standings have  at  any  time  existed  between  the  officers  or 
stockholders  of  the  American  Glucose  Company  with  any 
other  person  or  persons  whatsoever,  by  means  of  which 
said  officers  and  stockholders  would  derive  any  benefit 
from  the  said  sale  of  said  plant,  other  than  through  the 
distribution  of  the  proceeds  of  said  sale  by  the  American 
Glucose  Company  between  the  stockholders,  and  denies 
that  any  collateral  agreements  have  ever  existed  for  the 
benefit  of  any  stockholders  in  the  American  Glucose  Com- 
pany permitting  them  to  convert  their  cash  into  stock, 
or  otherwise  participating  in  any  benefits  resulting  from 
the  sale  of  said  plant  not  comtnon  to  said  complainants 
or  of  said  stockholders;  and  denies  that  the  American 
Glucose  Company,  or  any  of  its  officers,  agents  or  direct- 
ors, have  at  any  time  obtained  any  contract  permitting 
them  to  take  stock  or  to  become  interested  or  derive  any 
benefits  from  the  sale  of  said  plant  other  than  through 
the  consideration  paid  in  cash,  or  that  they  have  any 
right  to  receive,  or  option  to  receive,  any  benefit  or  advan- 
tage, in  any  way,  otherwise  than  through  the  cash  cou- 
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sideration  and  distribution  to  the  stockholders;  alleges 
that  at  a  meeting  of  the  stockholders  of  the  American 
Glucose  Company  held  at  the  city  of  Camden,  in  the 
State  of  New  Jersey,  on  August  28,  1897,  the  stockhold- 
ers of  said  corporation  ratified  and  confirmed  the  action 
of  the  president  and  directors  in  selling  the  plant  at 
Peoria,  as  hereinbefore  stated,  and  voted  to  relinquish 
the  business  of  manufacturing  glucose  and  grape  sugar 
in  Peoria,  and  that  its  manufacturing  business  should  be 
confined  to  the  manufacture  of  starch  at  Buffalo,  by  a 
vote  of  two-thirds  of  the  stockholders,  and  to  reduce  the 
capital  stock  from  11,500,000.00  to  1150,000.00,  and  the 
stock  actually  issued  from  $1,322,500.00  to  $132,250.00, 
and  that  the  proceeds  of  the  sale  should  be  distributed 
among  the  stockholders  pro  rata,  and  that  by  an  instru- 
ment signed  by  the  owners  of  12,590.4  shares  of  capital 
stock  of  said  company  out  of  a  total  number  of  said  shares 
of  stock  outstanding  of  13,225,  each  of  said  changes  and 
action  so  held  was  ratified,  and  the  action  was  duly  cer- 
tified to  and  filed  with  the  Secretary  of  State  of  the  State 
of  New  Jersey  for  the  purpose  of  effecting  the  decrease 
of  the  capital  stock  and  changes  in  the  charter  to  said 
company,  (a  copy  of  which  is  attached  as  'Exhibit  C  and 
made  a  part  hereof,)  and  by  this  action  of  said  stock- 
holders and  officers  the  sale  of  said  plant  was  duly  and 
regularly  ratified  and  confirmed  and  the  changes  in  the 
charter  and  capital  stock  were  regularly  made,  and  de- 
nies that  any  other  matter  or  thing  in  the  said  bill  of 
complaint  as  amended,  not  hereinbefore  demurred  to  or 
answered,  is  true." 

"Exhibit  A"  referred  to  in  the  answer  of  the  Glucose 
Sugar  Refining  Company  is  an  indenture  or  deed,  by  which 
the  American  Glucose  Company,  for  $1,750,000.00,  war- 
rants to  Edwin  L.  Johnson  the  plant  in-  Peoria.  It  is 
dated  August  7, 1897,  and  recorded  August  12,  1897. 

"Exhibit  B"  to  said  answer  of  the  American  Glucose 
Company  is  a  deed  from  Johnson  to  the  Glucose  Sugar 
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Refining  Company  of  said  plant,  granting  to  said  trust 
said  plant  in  Peoria  in  consideration  of  $10.00  and  other 
good  and  valuable  considerations.  It  is  dated  August  9, 
and  recorded  August  12, 1897. 

"Exhibit  C"  to  said  answer  is  a  certificate  of  the  Ameri- 
can Glucose  Company,  by  William  Hamlin,  as  president, 
and  Henry  E.  Grant,  secretary,  dated  August  30,  1897, 
certifying  that  the  company  has  reduced  its  authorized 
capital  stock  from  11,500,000.00  to  $150,000.00,  and  its 
stock  actually  issued  from  $1,322,500.00  to  $132,250.00, 
and  has  ratified  the  action  of  its  stockholders  at  their 
meeting  on  August  3,  1897,  to  give  up  the  business  of 
glucose  and  such  other  business  as  it  has  been  engaged 
in  in  Peoria,  and  that  it  has  changed,  accordingly,  the 
nature  of  its  business  and  given  up  its  business  in  Peoria 
ai^d  confines  its  business  to  the  manufacture  of  starch  in 
Buffalo,  and  directed  that  its  plant  and  property  at  Peo- 
ria be  sold,  and  has  ratified  the  action  of  the  president 
and  directors  in  selling  the  plant  at  Peoria  to  Edwin  L. 
Johnson,  of  Chicago,  and  has  authorized  the  distribution 
of  the  proceeds  received  from  such  sale  among  the  stock- 
holders, said  changes  having  been  declared  by  resolution 
of  the  board  of  directors  to  be  advisable,  and  having  been 
duly  and  regularly  assented  to  by  more  than  two- thirds 
of  the  stockholders  at  a  meeting  called  by  the  board  of 
directors  to  be  held  at  Camden  on  August  28,  1897,  and 
the  written  assent  of  said  stockholders  being  hereto  ap- 
pended. This  certificate  was  signed  by  the  president  and 
secretary  on  August  30,  1897,  and  to  this  certificate  is 
appended  a  certificate  by  a  notary  public,  William  John- 
son, that  Grant  swore  to  the  above  facts  stated  in  said 
certificates,  etc.,  and  a  certificate  to  this  is  appended  of 
George  Bingham,  clerk  of  Erie  county.  New  York,  where 
said  William  Johnson  purported  to  be  a  notary  public, 
that  Johnson  was  a  notary  public,  etc.,  dated  August  30, 
1897.  To  this  also  is  appended  a  ratification  of  the  action 
by  the  stockholders  at  a  meeting  held  on  the  third  day 
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of  August,  1897,  declaring  it  advisable  that  the  corpora- 
tion relinquish  the  business  of  manufacturing  glucose  in 
Peoria  and  confine  itself  to  the  manufacture  of  starch  at 
Buffalo,  and  that  its  plant  and  property  at  Peoria  be  sold, 
and  also  ratify  the  action  of  the  president  and  board  of 
directors  in  selling  said  property  to  Edwin  L.  Johnson, 
and  giving  assent  to  each  and  every  one  of  such  changes 
and  to  each  and  every  one  of  the  acts  aforesaid,  which 
paper  is  dated  August  28, 1897,  and  purports  to  be  signed 
by  the  holders  of  12,590  shares  of  stock;  and  to  this  is 
appended  the  certificate  of  the  Secretary  of  the  State 
of  New  Jersey  that  the  foregoing  is  a  true  copy  of  the 
certificate  of  decrease  of  the  capital  stock,  etc.,  filed  in 
the  office  on  the  third  day  of  September,  1897. 

Testimony  was  taken  on  behalf  of  the  complainants 
in  the  bill  before  a  notary  public  in  Chicago  at  various 
times  in  the  months  of  October  and  November  and  De- 
cember, 1897,  beginning  on  October  11, 1897,  and  ending 
on  December  17,  1897.  During  this  period,  thirteen  wit- 
nesses were  examined  on  behalf  of  the  complainants,  and 
John  P.  Wilson  and  John  S.  Stevens  appeared  on  behalf 
of  defendants.  In  April  and  May,  1898,  the  depositions 
of  three  witnesses  were  taken  on  behalf  of  the  defend- 
ants before  a  commissioner  in  Buffalo,  New  York;  and 
these  depositions  were  filed  in  the  circuit  court  of  Peoria 
county,  June  1,  1898. 

On  June  6,  1898,  the  demurrers  of  the  Illinois  Trust 
and  Savings  Bank  and  of  Joseph  Pirmenich  and  George 
Pirmenich  to  the  whole  bill,  and  the  demurrer  of  the  Glu- 
cose Sugar  Refining  Company  to  a  part  of  the  bill,  were 
sustained;  and,  thereupon,  the  complainants  came  and 
abided  by  their  bill. 

On  June  21, 1898,  the  cause  came  on  for  hearing  before 
the  circuit  judge,  and  it  appeared  that  a  stibpcma  duces 
tecum  had  been  served  on  Conrad  H.  Matthieson,  presi- 
dent of  the  Glucose  Sugar  Refining  Company  of  New 
Jersey,  to  appear  as  a  witness  and  produce  the  under- 
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writers'  agfreement  of  the  Glucose  Sugar  Refining  Com- 
pany, and  the  option  contracts  for  the  sale  to  the  bank 
by  the  six  corporations  above  named  of  their  respective 
properties,  and  other  papers  and  books  named  in  said 
subpoena,  and  all  letters,  records,  and  documents  touch- 
ing the  organization  of  said  Glucose  Sugar  Refining  Com- 
pany; said  Matthieson  did  not  appear,  and,  thereupon, 
the  complainants  moved  for  an  attachment  against  him; 
whereupon  attorneys  for  the  defendants  resisted  said 
motion.  In  the  course  of  the  argument  on  said  motion, 
Stevens,  Horton  &  Abbott  moved  for  leave  to  withdraw 
the  answers  filed  by  that  firm  for  the  American  Glucose 
Company,  the  Hamlins,  and  all  the  officers,  directors,  and 
stockholders  of  the  American  Glucose  Company  (other 
than  complainants,)  and  to  withdraw  their  appearance 
for  said  defendants.  Complainants  objected  to  this  mo- 
tion, but  the  court  allowed  it;  and,  thereupon,  the  follow- 
ing order  was  entered,  on  June  22, 1898,  to  which  date  the 
hearing  had  been  adjourned  from  June  21, 1898,  to- wit: 

"Now  come  the  parties  herein  by  their  respective  so- 
licitors, and  on  motion  of  Stevens,  Horton  &  Abbott  as 
solicitors  for  the  American  Glucose  Company,  Cicero  J. 
Hamlin,  William  Hamlin,  Harry  Hamlin,  and  directors 
of  said  company  and  the  stockholders  of  said  company 
(other  than  defendants  herein,)  leave  is  hereby  given  said 
defendants  to  withdraw  their  answers  herein,  and  the 
same  being  done,  it  is  hereby  ordered  that  the  bill  of 
complaint,  as  herein  amended,  be  and  the  same  is  hereby 
taken  as  confessed  by  said  defendants  and  every  of  them, 
and  on  motion  of  said  attorneys,  Stevens,  Horton  &  Ab- 
bott, their  appearance  as  solicitors  for  said  defendants 
is  hereby  withdrawn,  and  the  appearance  of  said  firm  is 
hereby  entered  as  one  of  the  solicitors  for  the  defendant 
herein,  the  Glucose  Sugar  Refining  Company." 

The  motion  of  the  complainants  for  an  attachment 
was  then  further  argued,  but  said  attorneys  for  defend- 
ants claimed  that  no  evidence  from  said  Matthieson  was 
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then  required,  as  the  truth  of  the  allegations  of  the  bill 
was  admitted  by  their  demurrer,  and  by  the  decree  pro 
confesso  entered.  John  P.  Wilson  then  stated  to  the  court 
that  the  said  Matthieson  would  attend  on  the  next  mom- 
ing  as  a  witness.  Matthieson  produced  in  court  from  his 
possession  the  option  contracts  or  agreements  betweea 
the  Illinois  Trust  and  Savingrs  Bank  and  the  Peoria  Grape 
Sugar  Company,  and  between  the  bank  and  the  Rockford 
Sugar  Refining  Company,  and  between  the  bank  and  the 
American  Preservers'  Company,  and  between  the  bank 
and  the  Firmenich  Manufacturing  Company,  but  stated 
that  the  option  contract  with  the  Chicago  Sugar  Refin- 
ing Company  was  not  among  the  papers,  and  that  he 
did  not  know  where  it  was.  Counsel  for  complainants  of- 
fered the  option  contracts  in  evidence  for  the  purpose  of 
showing,  that  the  transaction  of  the  American  Glucose 
Company  was  part  of  the  same  transaction  of  five  other 
corporations,  and  was  all  one.  Wilson  refused  to  allow 
counsel  for  complainants  to  see  the  option  contracts  un- 
less the  court  should  so  order,  and,  when  the  court  decided 
that  the  counsel  of  complainants  had  a  right  to  inspect 
the  contracts,  Wilson  announced  that  he  would  send  the 
books  and  papers  out  of  the  court  room,  and  handed 
the  same  to  his  assistant,  with  instructions  to  take  them 
from  the  court  room.  Thereupon,  the  court,  after  an  in- 
spection of  the  contracts  by  the  court,  decided  that  the 
contracts  were  not  material,  but  held  that  they  might 
be  inserted  in  the  record,  and  shown  by  the  record.  The 
court  refused  to  allow  counsel  for  complainants  to  inquire 
of  Matthieson,  the  witness,  what  had  become  of  the  ab- 
sent contract  with  the  Chicago  Sugar  Refining  Company. 
Counsel  for  the  complainants  exhibited  to  the  witness 
certain  copies  of  deeds  from  the  Chicago  Sugar  Refining 
Company  to  Edwin  L.  Johnson,  and  from  said  Johnson  to 
the  Glucose  Sugar  Refining  Company,  dated  respectively 
August  7  and  9,  1897,  and  inquired  of  the  witness  what 
he  had  had  to  do  with  the  execution  and  delivery  of 
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the  deeds,  with  a  view  of  showing  the  price  at  which  the 
plant  of  the  Chicago  Sugar  Refining  Company  had  been 
sold,  to-wit,  $6,250,000.00,  and  for  the  purpose  of  showing 
that  the  sale  took  place  as  a  part  of  the  same  transac- 
tion, which  involved  a  sale  of  the  plant  of  the  American 
Glucose  Company;  but  the  court  refused  to  allow  the 
witness  to  testify  upon  the  matters  thus  inquired  about. 
Counsel  for  complainants  also  offered  in  evidence^,  with 
the  several  option  contracts,  certain  assignments  at- 
tached thereto,  showing  assignments  of  said  contracts  by 
the  bank,  the  vendee  therein,  to  Edwin  L.  Johnson;  but 
the  court  refused  to  admit  said  assignments,  and  also  re- 
fused to  admit  in  evidence  certified  copies  of  said  deeds. 
The  court,  upon  objection  by  Wilson  that  the  evidence 
was  incompetent  and  immaterial,  refused  to  allow  the 
witness,  Matthieson,  to  state  where  the  money  came  from 
to  pay  the  Chicago  Sugar  Refining  Company  for  its  plant, 
or  to  state  whether  or  not  the  money  was  that  of  the  Illi- 
nois Trust  and  Savings  Bank,  or  of  Johnson,  the  grantee 
in  the  deed,  or  of  the  Glucose  Sugar  Refining  Company; 
or  to  state  how  many  deeds  he  received  for  the  plants  of 
the  six  corporations,  as  president  of  the  Glucose  Sugar 
Refining  Company  on  August  11  and  12, 1897;  or  whether 
the  transactions  on  August  11  and  12,  1897,  with  the  six 
corporations,  were  carried  out  in  his  presence  at  the 
same  time  or  not.  The  court,  also,  upon  similar  objec- 
tions by  Wilson,  refused  to  allow  the  witness  to  state,  in 
answer  to  questions  by  counsel  for  appellants,  whether 
it  was  the  understanding  and  agreement  by  the  six  cor- 
porations with  the  Glucose  Sugar  Refining  Company  that 
the  conveyances  and  sales  were  to  be  carried  out  at  the . 
same  time;  or  whether  the  properties  were  first  deeded 
to  Johnson,  and  then  by  Johnson  to  the  Glucose  Sugar 
Refining  Company;  or  whether  the  six  plants  described 
in  the  option  contracts  are  now  in  the  possession  of  the 
Glucose  Sugar  Refining  Company;  or  whether  witness 
was  in  the  management  and  control  of  the  six  corpora- 
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tions,  as  president  of  the  Glucose  Sugfar  Refining  Com- 
pany; or  why  the  option  contracts  were  taken  to  the 
Illinois  Trust  and  Savings  Bank  for  the  sale  of  the  plants 
of  the  six  corporations;  or  whether  the  witness  or  his 
company  fixed  the  price  for  glucose  in  the  Chicago  mar- 
ket, or  the  price  at  which  the  products  of  these  six  plants 
were  sold  in  Chicago  and  elsewhere;  or  what  was  the 
price  of  glucose  on  April  1, 1897,  on  May  19, 1897,  on  June 
9,  1897,  on  August  3,  1897;  or  whether  the  six  plants  in 
question  had  been  competitors  in  the  sale  of  glucose;  or 
whether  or  not  any  stock  of  the  Glucose  Sugar  Refin- 
ing Company  was  used  to  buy  either  of  the  six  plants; 
or  whether  or  not  the  money  to  pay  for  the  plant  of  the 
American  Glucose  Refining  Company  was  obtained  from 
subscriptions  under  the  underwriters'  agreement  in  New 
York;  or  the  price  at  which  the  several  plants  were 
bought  by  the  Glucose  Sugar  Refining  Company;  or  how 
the  price,  at  which  the  several  plants  as  described  in  the 
several  option  contracts  were  bought,  was  paid,  whether 
in  money  or  in  stock;  or  whether  the  proceeds  of  the  un- 
derwriters' agreement  were  ever  given  to  Edwin  L.  John- 
son, or  ever  used  by  him  to  pay  for  the  several  plants;  or 
whether  the  money  paid  for  the  American  Glucose  plant 
was  received  from  Johnson;  or  what  dividends  had  been 
paid  by  the  Glucose  Sugar  Refining  Company;  or  whether 
the  Glucose  Sugar  Refining  Company  sold  its  glucose 
with  reference  to  rebates;  or  whether  the  said  company 
had  a  rebate  agreement.  The  witness  was  then  shown  a 
paper  over  the  signature  of  the  Glucose  Sugar  Refining 
Company,  dated  September  23,  1897,  addressed  "to  the 
trade,"  and  stating:  "You  are  hereby  notified  that  on 
and  after  September  27, 1897,  a  rebate  of  one-quarter  per 
cent  per  pound  will  be  paid  six  months  after  purchase  to 
all  buyers  of  glucose  and  grape  sugar,  who  shall  comply 
with  the  terms  of  purchase,  and  who  shall  buy  glucose 
and  grape  sugar  exclusively  of  the  Glucose  Sugar  Re  find- 
ing Company.   A  memorandum  voucher  will  be  furnished 
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each  customer  entitled  to  said  rebate,  and  his  certificate, 
stating  that  he  has  complied  with  the  conditions  govern- 
ing said  rebate,  will  be  required."  But  the  witness  was 
not  allowed  to  state  whether  his  company  had  issued  to 
the  trade  the  paper  shown  to  him;  or  to  state  whether, 
as  president  of  the  Glucose  Sugar  Refining  Company, 
he  had  received,  and  had  on  hand  out  of  these  rebates, 
a  sum  approximating  $1,000,000.00,  so  as  to  control  the 
parties  dealing  in  glucose,  and  compel  them  to  buy  of 
his  company;  or  whether  or  not  any  part  of  the  purchase 
price  of  the  six  plants  was  paid  in  the  stock  of  the  Glu- 
cose Sugar  Refining  Company,  either  to  the  corporation, 
or  to  the  stockholders  of  the  old  corporation. 

After  hearing  had  upon  the  evidence  taken,  as  afore- 
said the  court,  on  June  23,  1898,  decreed  that  the  bill,  as 
amended,  should  be  dismissed  for  want  of  equity. 

The  present  writ  of  error  is  sued  out  for  the  purpose 
of  reviewing  the  decree  of  the  circuit  court  which  so  dis- 
missed the  amended  bill  for  want  of  equity. 

William  J.  Ammen,  for  plaintiffs  in  error: 

Combining  the  management  of  five  coal  companies 
under  one  committee  has  been  held  in  contravention  of 
public  policy  and  illegal  and  void.  Morris  Run  CocU  Co, 
V.  Buckley  Coal  Co.  68  Pa.  St.  173. 

A  corporation  organized  for  controlling  the  manufac- 
ture and  sale  of  matches,  its  object  being  to  stifle  com- 
petition and  engross  the  whole  business  of  the  country 
in  that  line,  is  an  unlawful  combination  and  contrary  to 
public  policy.     Richardson  v.  Buhl,  77  Mich.  632. 

A  contract  by  which  a  corporation,  with  others,  agrees 
to  transfer  all  its  property  to  a  new  corporation  for  the 
purpose  of  controlling  the  selling  of  a  certain  article,  is 
void.    Merz.  Cop.  Co.  v.  U.  S.  Cop.  Co.  67  Fed.  Rep.  415. 

Any  combination  is  a  monopoly  the  tendency  of  which 
is  to  prevent  competition  in  its  broad  sense,  and  thus  en- 
hance prices.  People  v.  Sugar  Boning  Co.  8  N.  Y.  Supp.  401. 
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In  Illinois  the  legislature  has  declared  its  policy  by 
the  anti-trust  and  anti-monopoly  statutes.  It  is  for  the 
court  to  construe  these  statutes  as  applicable  to  the  case 
at  bar  and  give  effect  thereto. 

A  combination  the  tendency  of  which  is  to  prevent 
general  competition  and  to  control  prices  is  detrimental 
to  the  public,  and  unlawful.    Spelling  on  Trusts,  77. 

Any  contract  between  two  or  more  persons  or  corpo- 
rations affecting  any  article  or  commodity  of  which  the 
public  must  have  a  sufficient  supply,  the  tendency  of 
which  contract  is  the  creation  of  a  scarcity  or  enhance- 
ment of  prices,  will  be  held  unlawful  by  the  courts. 
Spelling  on  Trusts,  77,  76. 

MoRAN,  Kraus  &  Mayer,  for  defendants  in  error 
Joseph  Pirmenich  and  George  Pirmenich: 

The  bill  does  not  show  that  a  trust  or  monopoly  con- 
trary to  statutory  prohibitions  was  established  or  con- 
templated. The  act  of  1891  does  not  apply,  because  there 
was  no  allegation  or  proof  of  a  combination  to  fix  prices 
or  to  limit  production,  as  is  required  by  that  act.  Coquard 
V.  Linseed  Oil  Co.  171  111.  480. 

Complainants  cannot  attack  the  sale  on  the- ground 
of  public  policy  or  to  enforce  the  laws  of  the  State. 
Coquard  w  Linseed  Oil  Co.  171  111.  480;  Vinegar  Co.  v.  Foehren- 
bachy  148  N.  Y.  58;  Railway  Co.  v.  Steamship  Co.  86  Ped.  Rep. 
407;  Oreer  v.  Stoller,  77  id.  1;  Cope  v.  Fair  Ass.  99  111.  489; 
KerfootY.  People,  41  111.  App.  409;  World's  Columbian  Exposi- 
tion V.  United  States,  56  Ped.  Rep.  654. 

That  the  sale  was  made  to  an  alleged  trust  was  no 
ground  for  relief,  because  the  sale  was  not  an  ultra  vires 
act.  It  was  expressly  authorized  by  the  statutes  of  New 
Jersey.  These  statutes  became  a  part  of  complainant's 
contract  as  stockholder.  Laws  of  N.  J.  1896,  sees.  27,  28, 
chap.  185;  Branch  v.  Jessup,  106  U.  S.  468;  Chicago  Hansom 
Cab  Co.  V.  Yerkes,  141  111.  320;  Wallace  v.  Publishing  Co.  101 
Iowa,  313;  Lauman  v.  L.  &  B.  Co.  30  Pa.  St.  42;  Peabody  v. 
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Westerly  Water-workSf  37  Atl.  Rep.  807;  Meredith  v.  New  Jer- 
sey Zinc  Co.  55  N.  J.  Eq.  211. 

The  courts  of  this  State  will  not  attempt  to  control  a 
foreign  corporation  as  to  a  matter  touching  the  manage- 
ment of  its  affairs  or  the  exercise  of  its  charter  powers. 
Such  proceeding  must  be  instituted  in  the  courts  of  the 
domicile  of  the  corporation.  This  has  been  held  to  be 
the  law  in  cases  like  the  present.  Mining  Co.  v.  Field,  64 
Md.  154;  Madden  v.  Electric  Light  Co,  181  Pa.  St.  617;  Leavy 
V.  Columbia  River  Co.  82  Fed.  Rep.  775;  Gregory  v.  Railroad 
Co.  40  N.  J.  Eq.  38;  Howell  v.  Railroad  Co.  51  Barb.  378;  Rail- 
road Co.  V.  Railroad  Co.  131  Mass.  34. 

Wilson,  Moore  &  McIlvaine,  for  defendant  in  error 
the  Glucose  Sugar  Refining  Company: 

The  only  question  before  this  court  is  whether  the 
demurrer  of  the  Glucose  Sugar  Refining  Company  was 
properly  sustained.  This  involves  only  a  consideration 
of  the  allegations  and  the  law  applicable  thereto.  No 
evidence  was  admissible  in  support  of  these  allegations, 
to  which  the  demurrer  had  been  sustained.  The  question 
is  one  absolutely  of  law  upon  the  allegations  admitted  by 
the  demurrer.  Morawetz  on  Corp.  sec.  271;  Pomeroy's 
Eq.  Jur.  sees.  1090, 1094,  1095;  Porter  v.  Railroad  Co.  76  111. 
566;  Tracy  v.  Talmadge,  114  N.  Y.  162. 

A  stockholder  can  only  file  a  bill  to  prevent  the  cor- 
poration disposing  of  its  property  upon  grounds  that  will 
affect  his  pecuniary  interests.  His  right  to  maintain  such 
a  bill  grows  out  of  its  necessity  to  protect  his  property 
right,  and  to  maintain  it  it  must  be  shown  that  it  is  nec- 
essary to  protect  himself  from  pecuniary  loss  or  injury. 
When  a  corporation  sells  its  property,  the  only  interest 
which  a  stockholder  has  in  the  sale  is  that  the  property 
shall  be  sold  for  a  fair  price  and  that  the  proceeds  of  the 
sale  be  divided  pro  rata  among  the  stockholders.  The 
stockholder  does  not  represent  the  public,  and  cannot 
maintain  a  bill  to  protect  the  public  interest  or  to  pre- 
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vent  a  violation  of  law  which  affects  him  only  individu- 
ally. Cbpe  y.Fair  Ass.  99  111.  492;  Bank  v.  Byram,  131  id. 
100;  SpHnger  v.  Walters,  139  id.  422;  ffawes  v.  Oqlclaind,  104 
U.  S.  450;  Foster  v.  Manf^field,  36  Fed.  Rep.  628;  Huntington 
V.  Palmer y  104  U.  S.  482;  Greenwood  v.  Railroad  Co.  105  id.  13. 
Knowledge  that  property  is  intended  to  be  used  for 
an  illegal  purpose  does  not  vitiate  a  sale.  Tracy  v.  ToZ- 
madge,  114  N.  Y.  162. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

The  bill  in  this  case  is  filed  by  a  stockholder  in  the 
American  Glucose  Company,  a  corporation  organized  un- 
der the  laws  of  New  Jersey,  but  doing  business  and  own- 
ing property  at  Peoria,  in  Illinois.  The  stockholder,  who 
files  the  bill,  is  a  citizen  of  Illinois.  The  American  Glu- 
cose Company  owned  a  plant,  consisting  of  real  estate 
together  with  the  buildings  and  machinery  located  there- 
on, and  also  personal  property,  in  the  city  of  Peoria  in 
Illinois.  The  land,  upon  which  the  plant  is  situated,  is 
specifically  described  in  the  bill.  The  primary  object  of 
the  bill,  and  the  chief  relief  sought  by  it,  are  to  prevent 
the  officers  and  directors  of  the  American  Glucose  Com- 
pany from  selling  and  disposing  of  its  plant  in  Peoria, 
and  from  closing  out  the  business,  in  which  it  is  there 
engaged,  of  manufacturing  glucose  and  grape  sugar. 

The  bill  charges,  that  the  officers  and  directors  of  the 
corporation  have  been  squandering  its  assets  by  divert- 
ing the  profits  made  in  its  business  to  their  own  use;  and 
that,  in  further  consummation  of  their  fraudulent  dispo- 
sition of  the  property  of  the  company,  they  are  about  to 
make  a  sale  of  the  manufacturing  plant  in  Peoria  to  a 
new  corporation  organized  under  the  laws  of  New  Jersey, 
and  to  give  up  and  abandon  the  business  of  the  company 
as  theretofore  conducted  in  Peoria. 

The  bill  further  charges,  that  not  only  is  the  Ameri- 
can Glucose  Company  about  to  make  a  sale  of  its  plant 
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to  the  new  corporation,  but  that  five  other  corporations, 
engaged  in  the  same  business  of  manufacturing  glucose 
and  grape  sugar,  are  about  to  make  sales  of  their  respec- 
tive plants  to  the  same  newly  organized  corporation;  that 
all  of  said  sales  constitute  one  transaction,  and  that  the 
sale  of  the  American  Glucose  Company  is  merely  a  part 
of  that  transaction. 

It  is  charged  in  the  bill  that  the  arrangement,  by 
which  the  proposed  new  corporation  is  to  take  convey- 
ances of  all  these  plants,  constitutes  a  giant  pool,  trust, 
or  combine,  formed  for  the  purpose  of  regulating,  fixing, 
and  controlling  the  prices  of  glucose  and  grape  sugar, 
,and  of  suppressing  competition  in  the  manufacture  there- 
of, and  of  creating  a  monopoly  therein. 

First — Shortly  after  the  filing  of  the  bill  on  August  8, 
1897,  the  American  Glucose  Company  and  William  Ham- 
lin, president  thereof,  and  Cicero  J.  Hamlin  and  Harry 
Hamlin,  directors  and  officers  thereof,  and  all  other  di- 
rectors and  officers  and  stockholders  thereof  (except  ap- 
pellants), filed  their  answers  to  the  bill.  These  answers 
were  subsequently  withdrawn,  but  not  until  June  22, 1898, 
while  the  cause  was  on  hearing  before  the  circuit  court. 
Replications  were  filed  to  these  answers,  and  an  issue 
of  fact  was  thus  made  up  upon  the  allegations  of  the  bill, 
which  set  up  the  formation  of  an  illegal  trust  or  combine. 
Upon  the  issue  of  fact  as.  to  the  purchases  of  the  plants  of 
other  corporations  than  the  American  Glucose  Company 
with  a  view  of  forming  an  illegal  trust  and  crushing  out 
competition  and  creating  a  monopoly  in  the  manufacture 
of  glucose  and  grape  sugar,  testimony  was  taken  on  be- 
half of  the  complainants  in  the  bill.  We  are  unable  to 
see  why  the  consideration  of  the  facts  as  developed  by 
this  testimony  is  not  necessarily  involved  in  the  decision , 
of  this  case  by  this  court,  notwithstanding  the  insistence 
by  one  of  the  counsel  for  defendants  in  error  in  his  brief, 
that  "no  discussion  of  any  evidence,  or  pretended  evi- 
dence, in  relation  thereto  is  proper  in  this  court." 
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It  is  true,  that,  upon  the  hearing  of  the  cause,  the 
American  Glucose  Company  and  its  officers  and  directors 
and  majority  stockholders  withdrew  their  answers,  and 
permitted  a  default  and  decree  pro  confesao  to  be  entered 
against  them.  This  action  on  their  part  was  a  confession 
of  the  truth  of  all  the  allegations  of  the  bill,  which  they 
had  answered  and  put  at  issue.  But  the  proof,  taken  in 
support  of  those  allegations,  was  not  thereby  necessarily 
withdrawn  from  the  consideration  of  the  court  in  pass- 
ing upon  the  issues  involved  in  the  case.  Section  18  of 
the  Chancery  act  provides  that,  "where  a  bill  is  taken 
for  confessed,  the  court,  before  a  final  decree  is  made,  if 
deemed  requisite,  may  require  the  complainant  to  pro- 
duce documents  and  witnesses  to  prove  the  allegations 
of  his  bill,  or  may  examine  him  on  oath  or  affirmation, 
touching  the  facts  therein  alleged.  Such  decree  shall  be 
made  in  either  case  as  the  court  shall  consider  equitable 
and  proper."  (1  Starr  &  Curtis'  Stat.  chap.  22,  p.  401). 
Here,  the  court  did  not  require  the  complainants  below 
to  introduce  proof  to  sustain  the  allegations  of  their  bill, 
but  the  complainants  had  the  right,  even  before  issue 
joined,  to  take  depositions  to  substantiate  the  averments 
of  their  bill.  {Doyle  v.  Wiley,  15  111.  576).  Certainly,  they 
had  a  right  to  do  so,  after  issue  was  joined.  It  being  a 
matter  of  discretion  with  the  court,  even  after  default, 
to  require  proofs  of  the  averments  of  the  bill,  it  may  be, 
that,  if  the  complainants,  on  being  required  by  the  court 
to  do  so,  should  fail  to  comply,  their  bill  might  be  prop- 
erly dismissed  for  want  of  such  proofs.  But  the  general 
rule  is  that,  where  a  bill  is  sufficient  on  its  face  to  sus- 
tain the  contention  of  the  complainants  therein,  and  to 
entitle  them  to  the  relief  prayed  for,  a  decree  dismissing 
the  bill  for  want  of  equity  should  not  be  entered  in  favor 
of  defendants,  who,  by  their  defaults,  have  confessed  the 
bill.  {Hoffman  v.  Schoyer,  143  111.  598).  In  the  present  case, 
the  court  below  dismissed  the  bill  as  to  the  defaulted  de- 
fendants, as  well  as  to  the  other  defendants.  This  action 
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of  the  court  was,  in  our  opinion,  erroneous,  not  only  be- 
cause the  bill  was  sufficient  to  justify  the  relief  prayed 
for,  but  because  its  material  allegations  were  sustained 
by  the  proofs.  This  proof  was  clearly  applicable  to  the 
actions,  taken  in  the  premises  by  the  American  Glucose 
Company  and  its  officers  and  directors  and  majority  stock- 
holders, who  answered  the  bill.  Whether  such  proof  is 
binding  upon  the  Glucose  Sugar  Refining  Company,  hold- 
ing from  and  under  the  American  Glucose  Company,  will 
be  considered  hereafter. 

As,  therefore,  the  proof  is  before  us  in  the  record,  and 
the  case  is  one  of  great  importance,  we  deem  it  our  duty, 
before  discussing  the  questions  of  law  arising  out  of  the 
demurrer  or  demurrers  to  the  whole  bill  or  to  parts  there- 
of, to  examine  the  testimony  upon  the  issue  of  fact  made 
by  the  answers  filed. 

'  In  the  spring  of  1897  six  corporations  were  engaged 
in  the  manufacture  of  glucose,  two  of  them  in  the  State 
of  Iowa,  and  four  of  them  in  the  State  of  Illinois.  They 
were  the  Chicago  Sugar  Refining  Company,  operating 
in  the  city  of  Chicago;  the  American  Glucose  Company, 
operating  in  the  city  of  Peoria;  the  Peoria  Grape  Sugar 
Company,  also  operating  in  the  city  of  Peoria;  the  Rock- 
ford  Sugar  Refining  Company,  operating  in  Rockford, 
Illinois;  the  American  Preservers'  Company,  otherwise 
spoken  of  as  the  Davenport  Sugar  Refining  Company, 
operating  at  Davenport,  Iowa;  and  the  Pirmenich  Manu- 
facturing Company,  operating  at  Marsh  alltown,  Iowa. 
There  was  another  manufactory  of  glucose  at  St.  Charles, 
Illinois,  known  as  the  St.  Charles  Glucose  Company,  op- 
erated by  one  Charles  Pope,  of  St.  Charles  and  Chicago. 
Pope  refused  to  enter  the  combination  hereinafter  men- 
tioned at  the  outset,  and  is  spoken  of  by  some  of  the 
witnesses  as  an  "awkward"  competitor.  The  Pope  manu- 
factory, however,  was  of  small  capacity  compared  with 
the  others.  All  of  these  corporations,  thus  engaged  in 
the  manufacture  of  glucose  and  grape  sugar,  were  corn- 
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petitors  with  each  other  in  that  business.  The  proof 
shows,  that  glucose  cannot  be  successfully  manufactured, 
except  in  what  is  known  as  the  com  belt  of  the  United 
States,  includlDg  the  States  of  Illinois,  Iowa,  Kansas, 
Missouri,  and  parts  of  Nebraska,  South  Dakota,  Ken- 
tucky, and  Indiana.  The  com  belt  constitutes  an  ellipse 
of  about  950  miles  in  length  from  east  to  west  and  about 
700  miles  in  width,  with  Peoria  as  the  geographical  cen- 
ter, and  all  within  a  thousand  miles  of  Chicago.  The 
products  of  glucose  are  extensively  used;  and  it  is  an  im- 
portant constituent  in  the  matter  of  making  table  syrups, 
jellies,  and  jams,  and  is  also  used  in  the  manufacture 
of  beers  and  wines  and  cordials.  The  manufactories,  as 
above  named,  consumed  a  little  more  than  100,000  bush- 
els of  corn  daily  in  the  manufacture  of  their  products. 
The  American  Glucose  Company  consumed  daily  about 
26,000  bushels  of  corn;  the  Chicago  Sugar  Refining  Com- 
pany consumed  in  said  manufacture  about  26,000  bushels 
of  corn  daily;  the  Peoria  Grape  Sugar  Company,  which 
was,  however,  slightly  crippled  by  a,  fire  consuming  part 
of  its  plant,  consumed  therein  about  15,000  bushels  of 
com  daily;  the  Rockford  Sugar  Refining  Company  con- 
sumed about  16,000  bushels  of  corn  daily;  the  Davenport 
Sugar  Refining  Company,  or  the  American  Preservers' 
Company,  consumed  about  9000  bushels  of  corn  daily;  and 
the  Pirmenich  Manufacturing  Company  consumed  about 
9000  bushels  of  corn  daily.  The  capacity  of  the  Pope 
Manufacturing  (Jompany  was  about  6000  or  7000  bushels 
of  corn  daily. 

Some  time  in  May,  1897,  as  nearly  as  we  can  gather 
from  the  record,  a  scheme  was  formed  for  the  purpose 
of  uniting  all  these  corporations  in  one  ownership.  The 
plants,  including  both  real  and  personal  property,  so  far 
as  they  were  engaged  in  the  manufacture  of  glucose  and 
g^ape  sugar,  were  to  be  transferred  by  these  corporations 
respectively  to  a  new  corporation  to  be  organized  under 
the  laws  of  New  Jersey.     Such  corporation  was  not  or- 
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ganized  completely  until  August  2,  1897.  Its  charter, 
or  certificate  of  organization,  bears  date  August  2, 1897, 
though  it  would  appear  that  it  did  not  go  into  practical 
operation  until  August  3, 1897,  or  shortly  thereafter.  The 
parties,  who  were  engaged  in  forming,  promoting,  carry- 
ing out,  and  consummating  the  scheme  for  the  consolida- 
tion of  the  property  interests  of  all  of  said  corporations, 
were  principally  the  ofl&cers,  directors,  attorneys,  and  ma- 
jority stockholders  in  the  old  corporations  respectively. 
Nearly  all  of  them,  if  not  all  of  them,  were  citizens  of 
Illinois.  The  principal  persons  engaged  in  forming  and 
consummating  this  consolidation,  were  Norman  B.  Ream, 
and  John  W.  Doane,  who  were  largely  interested  in  the 
Rockford  company  above  mentioned;  William  Hamlin, 
the  president  of  the  American  Glucose  Company;  Conrad 
H.  Matthieson  of  the  Chicago  Sugar  Refining  Company; 
two  Chicago  lawyers,  named  John  P.  Wilson  and  Levy 
Mayer,  Wilson  being  also  a  stockholder  in  the  Chicago 
Sugar  Refining  Company;  William  H.  Henkel,  secretary 
of  the  Illinois  Trust  and  Savings  Bank  of  Chicago;  and 
one  J.  B.  Greenhut.  Norman  B.  Ream  was  a  director  in 
the  Illinois  Trust  and  Savings  Bank  of  Chicago.  Between 
the  early  part  of  May,  1897,  and  August  11  or  12, 1897,  all 
the  plants  above  mentioned,  except  that  of  Pope,  belong- 
ing to  the  six  corporations  hereinbefore  described,  were 
transferred  to  the  Glucose  Sugar  Refining  Company  of 
New  Jersey;  and  said  plants  since  August  12,  1897,  have 
been  in  the  possession  of  and  operated  by  the  Glucose 
Sugar  Refining  Company  of  New  Jersey.  After  August  7, 
1897,  they  ceased  to  be  operated  by  the  respective  cor- 
porations theretofore  Owning  them.  As  we  understand 
the  evidence,  these  six  corporations  were,  with  the  ex- 
ception of  the  Pope  manufactory  at  St.  Charles,  Illinois, 
the  only  manufactories  engaged  in  the  manufacture  and 
sale  of  glucose  and  grape  sugar  within  the  limits  of  the 
com  belt  already  described.  The  negotiations  and  trans- 
actions, leading  to  the  result  thus  accomplished,  were 
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conducted  secretly  and  with  great  caution.  The  organi- 
zation of  the  new  corporation,  which  was  to  be  vested 
with  the  title  to  the  plants,  was  deferred  until  the  last 
moment,  and  was  not  consummated  until  the  day  before, 
or  the  day  on  which,  the  present  bill  was  filed. 

The  general  method,  adopted  for  the  consolidation  of 
these  properties,  was  substantially  as  follows:  Option 
contracts  were  drawn  up,  one  for  each  of  the  corpora- 
tions already  mentioned.  By  the  terms  of  these  option 
contracts,  which  were  made  between  each  of  said  corpo- 
rations on  the  one  part,  and  the  Illinois  Trust  and  Savings 
Bank  of  Chicago  on  the  other,  the  corporation  agreed 
to  sell  all  its  real  and  personal  property  and  plant  and 
leaseholds,  machinery,  easements,  buildings,  fixtures,  and 
utensils,  located  at  the  place  at  which  it  was  engaged  in 
the  manufacture  of  glucose,  together  with  its  good  will, 
trade  rights,  trade-marks,  and  the  right  to  use  its  pat- 
ents, to  the  bank  upon  the  request  of  the  bank,  or  its 
transferee,  provided  such  request  should  be  made  before 
August  15,  1897.  The  option  contract  between  the  Pir- 
menich  Manufacturing  Company  of  Iowa  and  the  Illi- 
nois Trust  and  Savings  Bank  of  Chicago  was  dated  May 
24, 1897;  the  contract  between  the  Rockford  Sugar  Re- 
fining Company,  Limited,  of  Illinois  and  the  bank  was 
dated  May  25,  1897;  the  contract  between  the  Chicago 
Sugar  Refining  Company  of  Illinois  and  the  bank,  and 
that  between  the  Peoria  Grape  Sugar  Company,  and  the 
bank,  were  dated  June  7,  1897;  there  are  two  contracts 
between  the  American  Preservers'  Company  of  West  Vir- 
ginia and  the  bank,  one  dated  June  3, 1897,  and  the  other 
dated  July  19,  1897,  the  latter  recited  to  be  a  substitute 
for  the  former;  the  second  contract  between  the  Ameri- 
can Glucose  Company  of  New  Jersey  and  the  bank  was 
dated  June  9,  1897.  Some  of  these  contracts  state,  that 
a  part  of  the  purchase  money  for  the  plant  and  property 
to  be  sold  is  to  be  paid  in  the  stock  of  a  corporation  with 
a  capital  stock  of  $40,000,000.00  of  which  $14,000,000.00 
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is  to  be  preferred  stock,  and  $26,000,000.00  common  stock, 
which  said  corporation  is  about  to  be  org^anized  and  to 
acquire  said  property,  and  also  the  properties  specified 
in  the  contracts  made  between  the  five  other  corpora- 
tions and  the  bank.  Some  of  these  contracts  provide, 
that  the  bank  may  pay  for  the  property  at  its  option  in 
the  stock  of  the  new  corporation  to  be  formed,  instead 
of  cash.  The  contracts  also  contain  a  provision,  by  the 
terms  of  which  the  vendor  corporation  and  its  officers 
agree  not  to  buy  or  sell  or  manufacture  glucose,  or  its 
kindred  products  or  by-products,  for  a  certain  term  of 
years  within  a  thousand  miles  of  Chicago,  the  said  term 
of  years  being  three  years  in  some  instances,  and  twenty- 
five  years  in  at  least  one  instance.  The  defendant  in 
error,  the  Glucose  Sugar  Refining  Company  of  New  Jer- 
sey, a  corporation  which  was  to  be  organized  accord- 
ing to  the  terms  of  these  option  contracts,  and  which 
was  finally  organized  as  above  stated,  is  a  corporation, 
whose  certificate  of  organization  provides,  that  it  shall 
have  power  to  conduct  business  throughout  the  United 
States  and  all  foreign  countries  with  the  object  of  manu- 
facturing and  selling  glucose,  and  buying  and  selling  corn 
and  all  its  products  and  by-products  and  similar  articles 
of  merchandise,  and  to  transport  the  same,  and  to  do  all 
lawful  business  incidental  thereto;  and  said  certificate 
further  provides,  that  the  total  amount  of  the  stock  shall 
be  $40,000,000.00  of  $100.00  per  share,  $14,000,000.00  to  be 
preferred  stock,  and  $26,000,000.00  common  stock,  etc. 

The  first  option  contract,  made  between  the  defendant 
in  error,  the  American  Glucose  Company,  and  the  Illinois 
Trust  and  Savings  Bank,  was  dated  May  19, 1897.  There- 
by, the  American  Glucose  Company  agreed  to  sell  to  the 
bank  its  plant,  etc.,  for  $1,750,000.00,  one-third  in  cash, 
and  the  balance  to  be  paid  by  notes  secured  by  mortgage 
on  the  property;  it  further  provides,  that  "it  is  the  pur- 
pose of  the  bank,  or  of  those  for  whom  it  acts,  to  organize 
a  corporation  under  the  laws  of  one  of  the  States  of  the 
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Union  for  the  purpose  of  operating  this  plant."  The  con- 
tract of  May  19  further  provides,  that  an  exhibit  of  the 
new  corporation  and  its  means  shall  be  made  to  the  presi- 
dent of  the  American  Glucose  Company,  and  then  pro- 
ceeds as  follows:  "If  he  (said  president)  be  satisfied  with 
the  nature  and  extent  of  the  property  so  owned,  or  if  it 
be  the  property,  which  has  been  verbally  stated  to  him 
will  be  acquired  by  such  corporation,  then  $600,000.00  in 
amount  at  par  of  the  preferred  stock  of  such  corpora- 
tion, out  of  a  total  issue  not  exceeding*  $14,000,000.00,  and 
$850,000.00  in  amount  at  par  in  the  common  stock  of  such 
corporation,  out  of  a  total  issue  not  exceeding  $26,000,- 
000.00,  shall  be  lodged  with  such  president,  and  this  stock 
shall  be  held  as  an  additional  collateral  security  for  the 
payment  of  such  notes  and  each  thereof,"  etc.  This  agree- 
ment of  May  19  also  provides,  that  the  bank  is  to  pur- 
chase all  the  supplies  and  material  on  hand  belonging 
to  the  American  Glucose  Company,  and  is  to  assume  all 
the  bonajide  contracts  made  by  the  company  in  due  course 
of  business.  It  also  provides,  that  the  company  and  its 
oflBcers  and  directors,  including  the  Hamlins,  shall  bind 
themselves  to  the  corporation  not  to  buy  or  sell  glucose 
within  a  thousand  miles  of  Chicago.  An  unsigned  copy 
of  this  contract  is  in  the  record.  The  contract  of  May  19, 
1897,  was  not  signed  by  the  bank,  and  it  is  claimed  by 
William  Hamlin,  the  president  of  the  American  GlucoSe 
Company,  that  it  was  not  signed  by  that  company.  We 
think,  however,  that  it  was  signed  by  the  American  Glu- 
cose Company,  as  it  was  originally  drawn.  A  new  option 
contract  for  the  sale  of  its  property  to  the  bank,  bearing 
date  June  9, 1897,  was  executed  by  the  American  Glucose 
Company  by  William  H.  Hamlin,  its  president,  as  a  sub- 
stitute, as  is  alleged,  for  the  contract  of  May  19,  1897; 
and  it  makes  the  following  recital  in  the  eleventh  para- 
graph, to- wit:  "This  agreement  is  in  lieu  of  and  in  sub- 
stitution for  a  certain  other  option,  bearing  date  the  19th 
day  of  May  last,  which  was  eocecuted  by  the  gliicose  company^ 
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running  to  the  bank,  and  which  was  delivered  to  J.  B. 
Greenhut,"  etc. 

The  option  agreement  of  June  9, 1897,  fixes  the  price 
of  the  realty  of  the  American  Glucose  Company  at  $1,- 
750,000.00,  and  its  section  6  provides,  that  the  American 
Glucose  Company  and  the  Hamlins  are  not  to  make  or 
buy  or  sell  glucose  for  five  years  within  a  thousand  miles 
of  Chicago. 

The  agreement  of  June  9, 1897,  is  claimed  by  plaintiffs 
in  error  to  be  a  contract  of  sale  to  the  bank  of  the  prop- 
erty of  the  American  Glucose  Company  for  cash,  and  it 
is  contended  that  all  the  provisions  for  the  taking  of 
stock  in  the  new  corporation  to  be  organized,  either  as 
purchase  money,  or  as  collateral  to  notes  given  as  pur- 
chase money,  were  eliminated.  The  evidence  certainly 
shows,  that  many  of  the  officers  and  stockholders  in  the 
corjiorations,  which  sold  their  plants  to  the  new  corpo- 
ration, held  stock  in  the  latter  after  the  transfer  of  the 
plants  to  it.  William  Hamlin  and  Harry  Hamlin  both 
held  stock  in  the  Glucose  Sugar  Refining  Company  at  a 
date  subsequent  to  the  delivery  of  the  deed,  which  con- 
veyed to  that  company  the  plant  of  the  American  Glu- 
cose Company.  It  is  a  fair  conclusion  from  the  testimony, 
that  the  purchases  of  many  of  the  six  plants  were  paid 
for,  either  in  whole  or  in  part,  by  the  stock  of  the  new 
company.  An  instance  of  testimony  of  this  kind  is  fur- 
nished by  the  letter  of  June  21,  1897,  written  by  Levy 
Mayer  to  William  Hamlin,  and  Hamlin's  reply  thereto, 
dated  June  22,  1897;  that  letter  and  reply  are  as  follows: 

"First,  you  will  underwrite  $500,000.00,  taking  $500,- 
000.00  preferred  stock  and  about  143  per  cent  additional 
common,  and  will  make  a  contract  with  a  responsible 
party  by  which,  in  effect,  you  are  to  have  the  right  to 
*put*  the  amount  so  underwritten  within  a  year  and  the 
other  parties  to  have  the  right  to  *cair  that  amount 
within  the  same  time,  the  purchase  price  to  be  the  amount 
to  pay  for  the  underwriting  and  six  per  cent  additional. 
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This  arrangement  to  be  embodied  in  a  contract,  which 
shall  be  legally  enforcible.  Second,  you  will  underwrite 
an  additional  $500,000.00  upon  a  basis  say  of  50  per  cent, 
you  to  get  the  1500,000.00  preferred  stock  and  about  143 
per  cent  additional  common  stock,  and  to  make  a  con- 
tract by  which  the  second  party  is  to  have  the.  right, 
within  one  year,  to  purchase  of  you  this  $500,000.00  so 
underwritten,  and  to  receive  from  you  the  $500,000.00  pre- 
ferred stock  and  143  per  cent  common  stock  and  to  pay 
the  price  you  paid  therefor, — that  is  to  say,  50  per  cent, 
or  $250,000.00,  and  six  per  cent  interest  thereon;  you  to 
have  no  right  to  *put'  but  the  other  party  to  have  the 
right  to  'call. '  All  this  to  be  embodied  in  a  contract 
legally  enforcible."  The  letter  then  adds,  viz.:  "Should 
what  I  state  here  be  in  any  way  different  from  your  un- 
derstanding of  the  facts,  I  shall  be  glad  if  you  will  send 
me  a  line  putting  me  right." 

* 'Buffalo,  N.  Y.,  June  22, 1897. 
^^Mr,  Leoy  Mayer,  811-839  Unity  Building,  Chicago,  III.: 

**Dear  Sir— Your  favor  of  the  21st  inst.  is  this  morning  re- 
ceived. Your  understanding  of  my  proposition  to  underwrite, 
as  therein  expressed,  is  correct  in  every  particular.  You  will 
remember  that  you  said  on  Saturday  that  a  *put  and  call' 
arranp^ement,  such  as  I  have  suggested,  would  not  be  legal  in 
Illinois,  and  that  you  did  not  know  whether  it  would  be  in  New 
York  State  or  not.  At  this  writing  I  have  had  no  legal  advice 
upon  the  subject.    Yours  very  truly,       William  Hamlin." 

The  letters  above  quoted  show  that,  after  June  9, 
when  the  last  option  contract  of  the  American  Glucose 
Company  with  the  bank  was  executed  by  that  company, 
Hamlin  proposed  to  underwrite  more  than  $1,000,000.00 
of  stock  in  the  new  corporation  to  be  formed;  he  says 
that  the  proposition  to  take  this  stock  was  made  on  be- 
half of  the  company,  and  would  inure  to  the  benefit  of 
the  stockholders.  But  whether  the  plant  of  the  Ameri- 
can Glucose  Company  was  paid  for  in  cash,  or  in  stock  of 
the  Glucose  Sugar  Refining  Company,  makes  no  practical 
difference.     The  purchase  of  the  plant  of  the  American 
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Glucose  Company  was  a  part  of  the  single  transaction, 
which  involved  the  purchase,  at  one  and  the  same  time, 
of  the  plants  of  all  the  six  corporations.  This  was  well  - 
known  to  William  Hamlin,  president  of  the  American 
Glucose  Company.  He  knew,  and  was  informed  by  letters 
from  the  promoters  of  the  transaction,  that  they  were 
trying  to  purchase  or  secure  the  property  of  the  other 
five  companies.  He  also  knew  that  the  purchase  of  the 
other  properties  and  the  organization  of  the  new  corpora- 
tion would  not  be  effected  or  accomplished,  unless  there 
was  at  the  same  time  a  transfer  of  the  property  of  the 
American  Glucose  Company.  The  parties  organizing  the 
combination  refused  to  consummate  it,  unless  Hamlin 
would  bring  into  the  combination  the  property  of  the 
American  Glucose  Company.  Money  and  subscriptions 
were  secured  upon  the  faith  of  the  option  contract  exe- 
cuted by  Hamlin  for  the  American  Glucose  Company,  and 
deposited  with  the  Illinois  Trust  and  Savings  Bank,  on 
account  of  the  belief  by  the  parties,  paying  such  money 
and  subscriptions,  that  the  American  Glucose  Company 
was  to  be  a  party  to  the  combination. 

That  all  the  corporations  acted  together  in  the  matter 
is  shown  clearly  by  the  correspondence,  including  the 
letters  of  the  attorneys,  and  by  the  facts  that  the  option 
contracts  of  all  the  companies  were  delivered  at  the 
same  time  to  the  same  repository,  to- wit,  the  bank,  to  be 
transferred  by  the  bank  as  the  promoters  of  the  scheme 
should  direct,  and  by  the  further  fact  that  all  the  deeds, 
conveying  the  several  properties  to  the  new  corporation, 
were  executed  about  the  same  time,  and  delivered  simul- 
taneously. 

On  June  11,  1897,  John  P.  Wilson,  Levy  Mayer,  and 
J.  B.  Greenhut,  over  their  own  signatures,  addressed  and 
delivered  to  the  Illinois  Trust  and  Savings  Bank  of  Chi- 
cago a  written  communication,  by  the  terms  of  which 
they  deposited  with  the  bank  the  six  option  contracts, 
executed  by  the  six  corporations  respectively,  and  by 
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the  terms  of  which  it  was  agreed  to  sell  their  respective 
properties  to  the  bank;  and,  in  said  written  communica- 
tion, after  describing  the  contracts,  the  following  state- 
ments were  made,  to- wit:    "All  of  the  said  contracts  are  | 
deposited  with  you  on  the  following  conditions:    First,     •        j 
you  shall  hold,  transfer,  assign,  or  otherwise  dispose  of  | 
all  of  the  said  contracts  in  such,  way,  and  in  such  way  { 
only,  as  you  shall  be  directed  to  do  by  the  joint  order  in  I 
writing  of  the  undersigned;  second,  unless  you  shall  re- 
ceive the  joint  order  to  the  contrary  thereof  before  Au- 
gust 16, 1897,  you  are  authorized  upon  the  request  of  said 
parties  to  said  contract  to  surrender  and  deliver  to  said 
respective  first  parties  their  respective  contracts."  Below 
the  signatures  of  Wilson,  Mayer,  and  Greenhut,  the  Illi- 
nois Trust  and  Savings  Bank,  by  William  Henkel,  its 
secretary,  wrote  the  following,  to- wit:  "The  undersigned  | 
hereby  acknowledges  the  receipt  of  all  the  contracts 
m^entioned  in  the  foregoing  instrument,  and  hereby  agrees  , 
to  hold  said  contracts  subject  to  the  conditions  and  pro- 
visions specified  in  said  foregoing  instrument." 

The  option  contracts,  thus  deposited  with  the  Illinois  | 

Trust  and  Savings  Bank,  remained  with  that  bank  until 
about  August  5,  1897,  or  a  few  days  thereafter.  Let  us 
see  what  was  done  in  the  meantime.  On  July  15,  1897, 
Levy  Mayer  telegraphed  to  William  Hamlin,  president 
of  the  American  Glucose  Company,  to  send  abstract  of 
title,  and  in  his  telegram  added  the  following  words: 
"Deal  closed.  Keep  strictly  confidential."  About  the 
same  time  Mayer  wrote  to  Hamlin,  acknowledgfing  the 
receipt  of  a  letter  and  telegram  from  him  in  regard  to 
notice  of  a  stockholders'  meeting  thereafter  to  be  held, 
in  which  letter  Mayer  says:  "The  Davenport  company,  I 
am  satisfied,  for  legal  reasons  could  not  be  legally  shut 
down,  owing  to  the  fact  that  its  plant  is  in  possession  of 
its  lessee,  the  Davenport  Syrup  Refining  Company,  which 
latter  has  a  number  of  substantial  contracts  yet  to  be 
filled.     I  succeeded,  however,  in  making  very  satisfac- 
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tory  arrangement,  by  which  it  will  be  optional  to  the 
new  company  to  take  over  outstanding  contracts  and  to 
purchase  undelivered  produce  on  hand.  May  I  trouble 
you  to  send  me,  as  soon  as  possible,  accurate  memoranda 
of  the  improvements,  and  contracts  for  improvements, 
etc.,  which  under  your  contract  you  will  ask  the  new 
company  to  assume." 

On  July  17, 1897,  Mayer  sent  to  William  Hamlin,  presi- 
dent of  the  American  Glucose  Company,  at  Buffalo,  New 
York,  the  following  telegram:  "Letter  received.  Matter 
has  reached  a  point  where  its  consummation  is  a  cer- 
tainty. It  has  been  financed  successfully  and  most  sat- 
isfactorily, as  you  will  agree  when  you  learn  details. 
K  your  counsel  thinks  stockholders'  meeting  necessary, 
please  have  same  called  to-day.  A  day  or  two  is  of  the 
greatest  service  to  me  at  this  time.  In  your  notice  of 
meeting  please  state  no  more  than  is  legally  requisite. 
Am  procuring  the  consent  of  different  companies  to  shut 
down.  Chicago,  Peoria,  Rockford,  have  agreed  to  do  so 
at  once.  Pirmenich  has  agreed  to  do  so  not  later  than 
next  Saturday.  Am  now  negotiating  with  Davenport  in 
that  direction.  Would  like  you  to  do  as  we  have  done." 
To  this  telegram  from  Mayer,  Hamlin  sent  the  following 
telegram  in  reply:  "We  will  do  everything  to  facilitate 
you.  Works  stopped  grinding  Thursday  on  account  of 
coal  strike." 

Can  there  be  any  doubt,  after  reading  these  letters  and 
telegrams,  that  these  parties  were  engaged  in  a  scheme 
to  have  all  the  six  corporations  shut  down  their  manu- 
factories, and  abandon  their  business?  Can  there  be  any 
doubt  that  Hamlin,  president  of  the  American  Glucose 
Company,  knew  that  the  other  corporations  were  shut- 
ting down  their  plants  with  a  view  to  conveying  them 
to  a  new  corporation,  and  that,  in  transferring  the  plant 
of  his  own  company,  he  was  aiding  the  consolidation  of 
all  the  properties  in  one  giant  trust?  It  must  be  remem- 
bered in  this  connection,  that  preparations  were  all  the 
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time  going  on  for  the  organization  of  the  new  corpora- 
tion, and  th^t  this  new  corporation  was  organized  on  Au- 
gust 2  or  3,  1897,  and  took  possession  of  and  commenced 
operating  all  the  plants  of  the  six  corporations,  which 
had  suspended  business,  on  and  after  August  12,  1897. 
But  this  is  not  all.  On  July  19, 1897,  the  board  of  direct- 
ors of  the  American  Glucose  Company  made  and  passed 
a  resolution,  which  is  set  out  in  full  in  the  statement  pre- 
ceding this  opinion,  wherein  it  was  resolved  that  it  was 
advisable  to  relinquish  the  business  of  manufacturing 
glucose  and  grape  sugar,  and  such  other  business  as  it 
was  engaged  in  at  Peoria;  and  wherein  it  was  resolved 
that  the  nature  of  its  business  should  be  changed,  and 
that  its  plant  and  property  in  Peoria  should  be  sold,  and 
that  its  manufacturing  should  be  thereafter  confined  to 
the  manufacture  of  starch  in  Buffalo;  and  that  a  meeting 
of  stockholders  should  be  called  to  take  place  in  Buffalo 
on  August  8, 1897;  and  to  which  resolution  was  attached 
a  notice,  signed  by  George  W.  Lamb,  secretary,  that  the 
meeting  would  so  be  held  at  the  office  in  Buffalo  on  Au- 
gust 3,  1897,  for  the  purposes  specified  in  the  resolution. 
On  July  23, 1897,  John  P.  Wilson  wrote  the  following  let- 
ter to  William  Hamlin;  "In  the  matter  of  the  proposed 
sale  of  the  plant  of  the  American  Glucose  Company  at 
Peoria,  under  the  contract  heretofore  executed  between 
said  company  and  the  Illinois  Trust  and  Savings  Bank, 
I  beg  leave  to  say  that  all  the  arrangements  have  been 
perfected  by  the  proposed  purchasers  to  complete  the 
purchase  and  pay  for  the  plant  within  the  time  limited 
by  said  contract.  The  uncertainty  as  to  the  date  of  clos- 
ing the  purchase  lies  in  the  fact  that  a  number  of  prop- 
erties are  under  contract,  the  purchase  of  all  of  which 
had  to  be  completed  simultaneously.  We  have  not  yet 
received  the  abstracts  of  title  to  some  of  these  plants. 
These  abstracts  of  title  will  have  to  be  examined  and 
the  titles  to  all  of  the  plants  proposed  to  be  purchased 
approved  before  the  transaction  can  be  closed,  as  it  is  a 
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single  transaction."  If  this  letter,  written  by  the  attor- 
ney who  was  most  active  in  promoting  and  carrying  out 
the  scheme  for  the  consolidation  of  these  properties,  does 
not  show  that  the  several  purchases  of  all  the  plants 
were  to  be  made  simultaneously,  and  together  consti- 
tuted a  single  transaction,  then  we  fail  to  understand 
the  meaning  of  the  English  language. 

On  July  26,  1897,  Mayer  wrote  to  Hamlin  as  follows: 
**I  thank  you  for  your  very  kind  letter  of  the  24th  inst. 
I  hope  to  be  able  to  arrange  matters  so  that  the  recent 
destruction  by  fire  to  one  of  the  buildings  of  the  Peoria 
Grape  Sugar  Company  will  not  interfere  with  the  pend- 
ing arrangements  for  the  purchase  of  its  property  by  the 
new  glucose  company.  My  address  in  New  York  will  be 
Savoy  Hotel,  or  American  Spirits  Manufacturing  Com- 
pany, Mills  Building."  On  the  same  day  Mayer  wrote  to 
Hamlin  in  reference  to  the  salaries  to  be  paid  by  the  new 
company  to  Henry  E.  Grant,  treasurer,  and  George  W. 
Lamb,  secretary  of  the  American  Glucose  Company,  as 
follows:  "Under  existing  contracts  the  time  has  arrived 
to  determine,  as  I  am  advised,  what  arrangements  can 
be  made  with  your  Messrs.  Grant  and  Lamb.  As  I  am 
told,  neither  Mr.  Grant  nor  Lamb  seems  to  be  satisfied 
with  the  amounts  offered,  Mr.  Grant  suggesting  that  he 
should  receive  $25,000.00  a  year  and  Mr.  Lamb  $10,000.00 
a  year.  It  is,  however,  important  that  the  new  company 
should,  if  possible,  secure  the  services  of  those  gentle- 
men mentioned  at  salaries  not  exceeding  those  fixed  by 
Mr.  Matthieson.  It  is  therefore  now  opportune  for  you 
to  undertake  the  office  of  negotiating,  if  possible,  with 
Messrs.  Grant  and  Lamb,  so  that  contracts  as  contem- 
plated can  be  secured  from  them." 

On  July  27,  1897,  Mayer  wrote  to  Franklin  B.  Locke, 
of  Buffalo,  an  attorney  and  a  director  for  many  years 
of  the  American  Glucose  Company,  the  following  letter: 
"You  ask  for  the  name  of  the  grantee.  That  has  not  yet 
been  positively  determined,  though  it  is  very  probable 
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that  the  name  will  be  'United  States  Glucose  Company.' 
This  matter  will  be  determined,  in  all  probability,  some 
time  this  week,  when  it  is  expected  to  apply  for  the 
charter.*  The  new  company  will  be  organized  under  the 
laws  of  New  Jersey.  It  is  our  intention  to  have  printed 
contracts  uniform,  as  near  as  possible,  for  execution  by 
the  different  ofl&cers  of  the  vendor  companies."  On  the 
same  day,  Locke  wrote  to  Mayer  as  follows:  "I  now  hand 
you  draft  of  the  little  agreement  promised  yesterday.  If 
satisfactory,  kindly  O.  K.  it  and  return  it  to  me,  so  that 
I  can  have  it  executed  upon  being  advised  of  the  forma- 
tion of  the  new  corporation." 

The  letters  thus  quoted  not  only  show  that  the  con- 
tracts of  sale  to  be  executed  by  the  various  corpora- 
tions, selling  their  properties,  were  to  be  uniform  in  their 
terms,  but  also  show  that  the  new  company  was  to  silence 
opposition,  as  well  as  competition,  by  providing  places 
for  the  ofl&cers  of  the  old  companies,  and  by  taking  from 
them  contracts  not  thereafter  to  engage  in  the  manufac- 
ture of  glucose.  The  above  letter  from  Locke  to  Mayer 
refers  to  an  agreement,  under  which  the  Hamlins  stipu- 
lated not  to  engage  in  the  business  of  manufacturing 
glucose  for  a  certain  number  of  years.  This  transaction 
is  thus  brought  within  the  scathing  condemnation  of  the 
Supreme  Court  of  the  United  States  in  United  States  v. 
Trans- Missouri  Freight  Ass.  166  U.  S.  290,  where  it  was  held 
not  to  be  "for  the  substantial  interests  of  the  country 
that  any  one  commodity  should  be  within  the  sole  power 
and  subject  to  the  sole  will  of  one  powerful  combination 
of  capital;"  and  where  it  was  held  to  be  unfortunate  for 
the  country  to  deprive  it  "of  the  services  of  a  large  num- 
ber of  small  but  independent  dealers;"  and  where  it  was 
held  to  be  "not  for  the  real  prosperity  of  any  country 
that  such  changes  should  occur,  which  result  in  transfer- 
ring an  independent  business  man,  the  head  of  his  estab- 
lishment small  though  it  might  be,  into  a  mere  servant 
or  agent  of  a  corporation  for  selling  the  commodities 
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which  he  once  manufactured  or  dealt  in,  having  no  voice 
in  shaping"  the  business  policy  of  the  company  and  bound 
to  obey  orders  issued  by  others." 

About  this  time,  or  shortly  before  this  time,  Mayer 
wrote  a  letter  to  Hamlin  as  to  the  insurance  policies  up- 
on the  property,  asking  for  information  in  regard  to  the 
same,  "so  that,  when  the  transfers  are  made  to  the  new 
company,  no  time  may  be  lost."  He  also  wrote  the  fol- 
lowing letter:  "I  want  to  say  that  I  find  on  my  return 
this  afternoon  that  the  matter  is  progressing  to  my  entire 
satisfaction,  and  I  have  no  doubt  whatever  that  all  the 
transactions  can  be  completed  unless  some  hitch  should 
occur  by  reason  of  some  defect  in  the  titles,  the  abstracts 
of  which  are  now  being  either  brought  down  to  date  or 
examined.  Some  three  have  already  been  completed  and 
delivered  to  us,  and  the  others  are  being  hastened  for- 
ward to  be  completed.  We  are  still  waiting  for  your 
abstract." 

On  July  28,  1897,  Hamlin  wrote  to  Mayer  as  follows: 
"Mr.  Grant's  connection  with  us  has  given  him  perfect 
satisfaction  in  the  past,  is  satisfactory  to  him  now,  and 
his  contract  insures  him  a  comfortable  living  for  five 
years  to  come.  We  are  satisfied  with  the  contract  and 
intend  to  carry  it  out  to  the  letter,  unless,  at  his  request, 
it  be  terminated  before  its  natural  expiration.  We  feel 
that  some  line  of  business  not  In  competition  with  the  new 
glucose  company  will  soon  be  thought  of  by  us  in  which 
Mr.  Grant's  knowledge  and  abilities  will  not  only  enable 
us  to  secure  satisfactory  returns,  but  will  provide  him 
with  agreeable  occupation  and  assure  him  fair  pecuniary 
returns.  The  price  for  his  services  that  he  named  to  Mr. 
Matthieson,  while  very  much  in  excess  of  the  contract 
price  with  us,  is  not  so  unreasonable  as  it  might  seem 
at  the  first  blush.  In  my  judgment  Mr.  Grant  is  more  re- 
sponsible than  any  other  individual  for  the  condition  of 
affairs  that  rendered  it  possible  for  all  parties  to  give 
favorable  consideration  to  the  consolidation  plan.    I  will 
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do  that  which  I  can  fairly  to  promote  his  interests  and 
those  of  the  new  company." 

On  July  29,  1897,  John  P.  Wilson  wrote  to  Locke  as 
follows:  "Will  you  kindly  leave  the  name  of  the  grantee 
in  the  contract  blank  for  the  present,  and  I  will  wire  you 
the  name  of  the  grantee  in  ample  .time  to  be  inserted 
before  execution."  In  one  of  his  letters  written  at  this 
time,  William  Hamlin  says:  "Under  Mr.  Grant's  manage- 
ment the  capacity  of  the  work  was  increased  over  fifty 
per  cent,  to  22,000  or  23,000  bushels.  The  increase  of 
capacity,  attended  by  a  process  that  lessened  the  cost, 
enabled  the  American  Glucose  Company  to  produce  its 
products  and  to  sell  them  at  a  price  that  made  the  busi- 
ness, as  a  whole,  unprofitable,  in  my  opinion,  to  its  com- 
petitors. We  had  lessened  the  cost  of  the  labor  and  the 
cost  of  fuel,  and  increased  the  quantity  and  bettered  the 
quality  of  the  main  and  by-products." 

On  August  2,  1897,  Wilson  wrote  to  Locke  as  follows: 
"Might  it  not  be  well  to  keep  the  meeting  of  board  of  di- 
rectors and  stockholders  alive  by  adjournment,  so  that, 
if  any  question  should  arise  requiring  action,  the  same 
might  be  speedily  taken?" 

On  August  3,  1897,  Mayer  wrote  William  Hamlin  as 
follows:  "I  find  that  during  my  absence  all  the  moneys 
necessary  to  complete  the  purchase  of  the  properties  by 
the  new  company  have  been  paid  to  the  Illinois  Trust  and 
Savings  Bank,  and  are  now  awaiting  distribution.  While 
east,  the  charter  of  new  company  was  prepared,  and  was 
yesterday  filed  for  record  at  Trenton,  so  that  the  new 
company,  the  Glucose  Sugar  Refining  Company,  is  now 
in  actual  existence.  The  abstracts  of  title  to  the  six 
properties  have  been  furnished  and  have  been  examined. 
As  you  can  well  imagine,  in  a  deal  of  this  magnitude 
there  are  a  large  number  of  details  to  be  looked  after, 
as  well  as  instruments  of  transfer  and  other  contracts  to 
be  executed  and  delivered.  These  contracts  must  neces- 
sarily all  be  delivered  contemporaneously.    We  shall  be 
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able  to  begin  to  close  the  transaction  this  coming  Thurs- 
day morning  at  ten  o'clock,  and  hope  to  be  able  to  con- 
clude the  entire  work  during  that  day,  if  possible.  It 
is  therefore  necessary  that  all  of  the  parties  in  interest 
should  be  in  this  city  at  the  hour  indicated."  In  reply  to 
this  letter,  Mayer  received  the  following  telegram  from 
Hamlin  on  August  4,  1897:  "I  will  call  on  you  at  your 
office  to-morrow  morning." 

On  August  3,  1897,  the  meeting  of  the  stockholders,  of 
the  American  Glucose  Company  was  called  pursuant  to 
the  notice  already  mentioned.  At  that  meeting,  George 
P.  Harding,  one  of  the  plaintiffs  in  error  and  the  stock- 
holder who  filed  this  bill,  and  who  had  theretofore  writ- 
ten several  letters  to  officers  of  the  American  Glucose 
Company,  but  had  failed  to  obtain  any  definite  or  reliable 
information  as  to  the  proposed  sale  of  the  company's 
plant,  made  a  motion  that  the  stockholders  of  the  com- 
pany should  refuse  to  ratify  the  alleged  contract  for 
the  sale  of  the  Peoria  plant  of  the  company  to  the  glu- 
cose trust,  or  corporation,  or  its  representative,  upon  the 
grounds  that  the  sale  was  unlawful,  as  being  prohibited 
by  the  statute  against  trusts  of  the  State  of  Illinois;  and 
that  the  creation  of  a  trust  in  glucose  by  contract  with 
the  company  for  the  purchase  and  sale  of  a  necessary 
element  in  the  unlawful  combination  by  such  sale  was  in 
violation  of  the  powers  of  the  company  as  given  by  its 
charter;  and  that  the  contract  to  relinquish  the  right 
to  manufacture  glucose  was  against  both  the  right,  in- 
terests, and  powers  of  the  company;  and  that  the  price 
named  and  made  in  the  offer  was  grossly  inadequate,  and 
that  it  was  not  within  the  powers  or  duties  of  the  presi- 
dent of  the  company  to  make  the  sale. 

At  this  stage  of  the  proceedings  and  upon  this  date, 
to- wit,  August  3, 1897,  the  original  bill  in  this  case  was 
filed,  and  an  injunction  was  obtained.  The  new  company, 
the  Glucose  Sugar  Refining  Company,  had  only  come  into 
existence  on  the  day  before  the  bill  was  filed.     All  the 
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proceedings,  which  are  now  to  be  detailed,  occurred  after 
the  filing*  of  the  bill  in  this  case,  and  inasmuch  as  the 
American  Glucose  CJompany  was  served  with  summons 
August  3, 1897,  the  transfers  and  other  transactions  here- 
inafter mentioned  were  made  and  took  place  pendente  lite. 
By  an  instrument  in  writing,  dated  August  5,  1897, 
signed  by  John  P.  Wilson,  Levy  Mayer,  and  J.  B.  Green- 
hut,  and  concurred  in  in  writing  on  August  7,  1897,  by 
Edwin  L.  Johnson,  hereinafter  named,  and  addressed  to 
the  Illinois  Trust  and  Savings  Bank  of  Chicago,  the  bank 
was  designated  as  the  party  of  the  second  part  in  the 
option  contracts,  heretofore  referred  to  and  made  by  the 
six  corporations  already  named;  and  said  communication 
to  the  bank  recited,  that  all  of  said  contracts  had  been 
deposited  by  Wilson,  Mayer,  and  Greenhut  with  the  bank 
to  be  held,  transferred,  and  disposed  of  by  it  subject  to 
their  joint  order;  and  that,  in  and  by  all  said  contracts, 
it  was  understood  and  agreed*  that  the  same  might  be 
transferred  and  assigned  by  the  bank;  and  that,  when 
so  transferred  and  assigned,  the  said  contracts  respec- 
tively, and  all  of  their  respe6tive  parts  or  provisions, 
should  inure  to  the  bank,  and  should  run  in  favor  of,  and 
be  obligatory  upon,  its  transferee,  and  be  of  the  same 
purport  and  effect,  as  though  such  transferee  had  origi- 
nally been  made  second  party  to  the  said  contracts  re- 
spectively; and  it  was  further  therein  recited,  that  it  was 
in  all  said  contracts  further  provided  that,  in  case  of  said 
transfer  and  assignment  by  the  bank,  all  of  its  rights, 
as  well  as  said  obligations  under  said  contracts  respec- 
tively, whatever  the  same  might  be,  should  forthwith 
cease  and  terminate;  and  after  such  recitals  the  said  Wil- 
son, Mayer,  and  Greenhut  therein  requested  that,  pursuant 
to  the  terms  of  all  said  contracts  respectively,  the  bank 
should  forthwith,  by  proper  instruction,  transfer  and  as- 
sign all  said  contracts  respectively  to  Edwin  L.  Johnson, 
of  Chicago,  and  all  of  said  contracts,  when  so  transferred 
and  assigned  by  it  to  Johnson,  should  inure  to  his  benefit. 
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and  run  in  favor  of,  and  be  obligatory  upon  him  to  the 
same  purport  and  effect,  as  though  he  had  originally  been 
made  the  second  party  to  said  contracts  respectively. 

The  Illinois  Trust  and  Savings  Bank  of  Chicago  was 
a  corporation,  organized  under  the  laws  of  Illinois  for  the 
purpose  of  doing  a  banking  business,  and  had  no  power 
under  its  charter  to  purchase  the  plants  and  properties 
of  corporations,  engaged  in.  the  manufacture  of  glucose 
and  grape  sugar.  Therefore,  the  option  contracts,  pro- 
viding for  a  sale  of  these  properties  to  the  bank,  were 
absolutely  void.  It  does  not  appear,  that  the  contracts 
were  signed  by  the  bank,  but,  when  signed  by  or  for  the 
respective  corporations,  they  were  accepted  and  held  by 
the  bank.  The  bank  claims  that  these  contracts  were 
delivered  to  it  to  hold  in  escrow,  and  that  it  merely  acted 
for  the  parties  as  the  repository  or  custodian  of  these 
contracts,  subject  to  be  disposed  of  as  the  parties  might 
order.  The  proof  tends  to  sustain  the  contention  of  the 
bank  that  it  was  a  mere  rejxjsitory  of  the  papers.  It 
went  further,  however,  in  its  assistance  of  these  parties 
to  carry  out  their  scheme,  than  merely  to  act  as  custo- 
dian of  the  papers. 

Attached  to  each  contract  of  sale  was  a  written  as- 
sigfnment  thereof  by  the  bank  to  Edwin  L.  Johnson,  who 
therein  accepts  the  assignment,  and  assumes  all  the  ob- 
ligations crefited  by  the  contract  in  favor  of  the  bank. 
These  written  assignments,  signed  by  the  bank  and  John- 
son, appear  to  have  been  dated  August  9,  1897,  except 
the  assignment  on  the  contract  of  the  American  Glucose 
Company,  which  was  dated  August  11,  1897.  At  least 
two  of  the  contracts  thus  signed  provided,  that  the  pro- 
posed corporation  should  be  organized  in  such  State,  and 
in  such  manner  as  should  be  satisfactory  to  John  P.  Wil- 
son and  Levy  Mayer. 

A  deed,  dated  August  7,  1897,  was  executed  by  the 
American  Glucose  Company,  by  William  Hamlin,  its 
president,  conveying  the  plant  of  the  company  in  Pepria 
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to  Edwin  L,  Johnson,  of  Chicago,  for  an  expressed  con- 
sideration of  $1,750,000.00,  which  deed  was  recorded  on 
August  12,  1897.  A  deed,  dated  August  9,  1897,  was  exe- 
cuted by  Edwin  L.  Johnson,  conveying  the  said  plant  in 
Peoria  to  the  Glucose  Sugar  Refining  Company  of  New 
Jersey  for  an  expressed  consideration  of  $10.00,  and  other 
good  and  valuable  considerations,  which  deed  was  also 
recorded  on  August  12,  1897.  A  deed,  dated  August  7, 
1897,  was  executed  by  the  Chicago  Sugar  Refining  Com- 
pany, conveying  to  said  Johnson  its  plant  in  Chicago  and 
the  real  estate  on  which  it  was  situated,  for  an  expressed 
consideration  of  $6,250,000.00;  which  deed  was  recorded 
also  on  August  12,  1897.  A  deed,  dated  August  9,  1897, 
was  executed  by  said  Johnson,  a  bachelor  of  Chicago,  to 
the  Glucose  Sugar  Refining  Company  of  New  Jersey,  con- 
veying the  same  property  in  consideration  of  $10.00  and 
other  good  and  valuable  considerations.  Other  deeds 
were  executed  by  the  other  corporations  to  Johnson,  and 
by  Johnson  to  the  Glucose  Sugar  Refining  Company.  The 
witnesses  testify,  that  these  deeds  were  delivered  to  the 
Glucose  Sugar  Refining  Company,  or  to  C.  H.  Matthieson, 
its  president,  simultaneously.  The  deeds  were  delivered 
at  the  banking  office  of  the  Illinois  Trust  and  Savings 
Bank  on  the  evening  of  August  11,  1897,  at  5:30  o'clock, 
which  was  after  the  regular  business  hours. 

The  injunction  writ  was  served  upon  the  American 
Glucose  Company  on  August  3,  1897;  and  the  injunction 
was  in  force  until  August  11, 1897,  when  it  was  dissolved. 
It  will  thus  be  observed,  that  the  request  of  Wilson, 
Mayer,  and  Greenhut  to  the  bank  to  assign  the  contracts, 
and  the  execution  of  the  deeds  by  the  corporations  to 
Johnson,  and  by  Johnson  to  the  Glucose  Sugar  Refining 
Company,  were  all  made  and  effected  while  the  injunc- 
tion was  pending.  The  option  contracts  referred  to,  and 
the  assignments  attached  thereto,  were  also  delivered  by 
the  bank  to  Johnson  on  the  evening  of  August  11,  1897, 
but  these  and  all  other  papers  were  at  once  handed  back 
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by  Johnson  to  the  bank,  and  placed  in  its  vaults.  Edwin 
L.  Johnson  above  referred  to  was  a  clerk  in  the  law  ofBce 
of  John  P.  Wilson.  He  never  paid  a  dollar  for  the  pur- 
chase of  the  vast  properties,  which  were  conveyed  to  him, 
nor  did  he  receive  a  dollar  when  he  conveyed  these  prop- 
erties to  the  Glucose  Sugar  Refining  Company.  When 
he  signed  the  deeds,  he  did  not  know  what  he  was  doing; 
nor  did  he  know  that  any  deeds  were  executed  to  him 
by  these  various  corporations;  nor  were  any  such  deeds 
delivered  to  him.  The  testimony  of  Johnson  is  in  the 
record,  and  he  says:  "I  am  a  clerk  in  Mr.  Wilson's  office; 
*  *  *  never  had  any  connection  in  any  way  with  the 
defendants;  *  ♦  *  never  received  a  deed  from  any  of 
them  that  I  know  of,  nor  from  the  American  Glucose  Com- 
pany, nor  authorized  any  one  to  receive  one  for  me;  some 
papers  I  executed;  I  don't  know  whether  they  were  deeds 
or  not;  I  did  not  read  the  papers  there;  *  ♦  *  I  was 
acting  under  instructions  of  Mr.  Wilson;  he  did  not  tell 
me  what  they  wer«;  to  my  knowledge  I  never  received 
any  deeds."  At  the  taking  of  the  testimony  in  this  case, 
Wilson  made  the  following  statement  which  was  taken 
down  by  the  commissioner,  and  is  in  the  record:  "As  to 
Mr.  Johnson's  testimony,  Mr.  Johnson  was  a  clerk  in  my 
office,  and  I  stated  to  him  in  connection  with  the  transfer 
of  the  titles  of  the  glucose  property,  that  I  should  like 
to  have  the  titles  taken  in  his  name,  and  have  him  make 
the  conveyance  to  the  new  company;  he  consented,  and 
he  signed  such  papers  as  I  presented  to  him  on  my  state- 
ment that  they  were  all  right.  His  relation  was  merely 
acting  at  my  request  as  the  person  through  whom  the 
title  should  be  conveyed,  and  having  no  part  in  the  ne- 
gotiations whatever;  He  was  present  when  the  deeds 
were  received  and  delivered,  and  received  the  documents. 
I  am  not  sure  whether  the  deeds  passed  into  his  hands, 
but  I  think  they  did,  and  this  was  done  in  his  name  with 
tiis  consent.  Mr.  Johnson  would  not  be  able  to  state  the 
contents  of  the  documents,  not  having  read  them." 
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Henkel  says,  that  all  the  papers  in  regard  to  this 
transaction,  that  came  into  the  hands  of  the  bank,  were 
vouched  for  by  Wilson  and  Mayer;  and  that,  among  the 
papers  so  handed  to  the  bank  and  vouched  for  by  Wil- 
son and  Mayer,  was  a  written  order,  signed  by  Edwin  L. 
Johnson,  and  endorsed  as  correct  by  Wilson  and  Mayer, 
dated  Chicago,  August  10,  1897,  and  which  is  in  the  fol- 
lowing words:  "I  hand  you  herewith  certificates  for  34,500 
shares  of  preferred  stock,  and  49,285H  shares  of  common 
stock,  of  the  Glucose  Sugar  Refining  Company  of  New 
Jersey,  with  which  to  satisfy  and  cancel  the  receipts  for 
money  received  by  you  under  the  underwriters'  agree- 
ment in  regard  to  said  company,  and  request  you  to  turn 
over  and  pay  out  all  money  so  deposited  under  the  un- 
derwriters' agreement  as  follows,  namely:  To  the  Amer- 
ican Glucose  Company  of  New  Jersey  $1,977,000.00;  to 
the  American  Preservers'  Company  of  West  Virginia 
$700,000.00;  to  the  Glucose  Sugar  Refining  Company  of 
New  Jersey  $773,000.00;  the  above  amounts  include  two 
subscriptions,  aggregating  $75,000.00,  upon  which  you 
have  as  yet  issued  no  certificates."  What  the  underwrit- 
ers' agreement  referred  to  in  this  order  was  the  record 
does  not  show,  as  Wilson  refused  to  allow  the  witnesses 
to  testify  in  regard  to  it,  and  refused  to  allow  it  to  be 
produced  in  evidence.  That  underwriters'  agreement 
was  the  authority,  under  which  the  bank  received  the 
money,  and  gave  the  receipts  mentioned  in  the  order. 
The  details  in  the  matter  were  conducted  and  arranged 
with  the  bank  by  Wilson  and  Mayer,  but,  owing  to  the 
refusal  of  the  witness  to  testify  at  the  suggestion  of 
counsel,  it  is  impossible  to  state  what  those  details  were. 

On  the  evening  of  August  11,  1897,  the  oflBcials  and 
representatives  of  the  six  corporations,  entering  into  the 
consolidation  scheme,  were  present  at  the  Illinois  Trust 
and  Savings  Bank;  and  there,  upon  that  occasion,  a  de- 
livery took  place  to  the  parties  of  the  deeds  and  other 
documents.     A  check  was  there  handed  to  H.  E.  Grant, 
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treasurer  of  the  American  Glucose  Company,  for  $377,- 
000.00,  but  not  for  $1,977,000.00.  The  amount  named  in 
the  order  of  August  10,  to-wit,  $1,977,000.00,  exceeded  the 
consideration,  to-wit,  $1,750,000.00,  named  in  the  deed 
of  the  American  Glucose  Company  to  Johnson,  by  $227,- 
000.00.  Why  the  amount  named  in  the  deed  was  thus  in- 
creased, or  what  became  of  the  excess,  does  not  appear. 

It  appears  in  the  testimony  of  H.  E.  Grant  and  C.  H. 
Matthieson,  that  in  the  bank  on  the  evening  of  August 
11,  1897,  there  were  present  Matthieson  and  Wilson,  rep- 
resenting the  Chicago  Sugar  Refining  Company;  Ream, 
representing  the  Rockford  company;  Best  and  Krause, 
representing  the  American  Preservers'  Company;  Ed- 
ward Mayer,  representing  the  Peoria  Grape  Sugar  Com- 
pany; George  Firmenich,  representing  the  Pirmenich 
Manufacturing  Company;  and  Grant,  representing  the 
American  Glucose  Company.  Grant  says:  "The  deeds 
were  all  delivered  there  at  about  the  same  time.  I  was 
paid  first,  delivered  my  papers,  and  took  my  check.  I 
was  called  by  Mr.  Henkel,  secretary  of  the  bank.  He 
stood  in  the  middle  of  the  room,  and  called  the  American 
Glucose  Company.  I  delivered  the  papers,  took  my  check, 
and  went  out;  don't  know  who  was  called  next." 

An  agreement,  dated  August  11,  1897,  the  same  day 
on  which  the  delivery  of  the  deeds  took  place  as  above 
stated,  was  executed  between  the  American  Glucose  Com- 
pany, as  party  of  the  first  part,  and  the  Glucose  Sugar 
Refining  Company  as  party  of  the  second  part,  which 
agreement  is  as  follows: 

"Whereas,  the  parties  hereto  are  engaged  in  the  busi- 
ness of  manufacturing  and  selling  glucose,  grape  sugar, 
starch  and  kindred  products,  and  the  various  products 
of  a  glucose  factory;  and  whereas,  contemporaneously 
herewith,  the  second  party  has  purchased  all  the  real  es- 
tate, leasehold,  buildings,  improvements,  appurtenances, 
easements,  plant,  machinery,  fixtures  and  utensils  belong- 
ing to  the  first  party,  and  situate  in  the  city  of  Peoria, 
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etc. ;  and  whereas,  a  valuable  and  substantial  part  of  the 
consideration  paid  by  the  second  party  for  the  property 
so  as  aforesaid  described  was  and  is  the  agreement  herein 
contained: 

"Now,  therefore,  in  consideration  of  the  premises  and 
of  the  sum  of  one  dollar  ($1.00)  and  other  good  and  valu- 
able considerations,  the  first  party  hereby  covenants  and 
agrees  with  the  second  party,  its  successors  or  assigns, 
that  the  first  party  shall  not  and  will  not,  at  any  time 
during  the  period  of  twenty-five  years  from  and  after 
the  date  hereof,  within  a  radius  of  fifteen  hundred  miles 
of  the  city  of  Chicago,  Illinois,  engage  in  the  business  of 
buying,  manufacturing  or  selling  glucose,  grape  sugar  or 
any  of  the  products  now  produced  by  any  glucose  fac- 
tory, and  the  first  party  shall  not,  and  will  not  at  any 
time  during  said  period  of  twenty-five  years  from  and 
after  the  date  hereof,  use  in  its  starch  factory  at  Buffalo 
the  process  commonly  known  as  the  *acid'  process,  which 
process  is  now  in  general  use  in  glucose  factories  in  this 
country." 

On  August  7,  1897,  or  about  that  date,  the  American 
Glucose  Company  assigned  to  Johnson  its  patents  and 
policies  of  insurance,  and  its  business  and  factories  at 
Peoria,  and  all  of  its  good  will  and  its  business,  etc.  On 
August  28,  1897,  at  a  meeting  of  a  majority  of  the  stock- 
holders of  the  American  Glucose  Company  at  Camden, 
New  Jersey,  that  company  reduced  its  authorized  capital 
stock  from  $1,500,000.00  to  $150,000.00,  and  its  stock  ac- 
tually issued  from  $1,322,500.00  to  $132,250.00,  and  ratified 
the  action,  taken  at  the  other  meeting  on  August  3, 1897, 
and  ratified  the  action  of  the  president  and  directors  in 
selling  the  plant  at  Peoria  to  Edwin  L.  Johnson,  of  Chi- 
cago. The  action,  taken  at  Buffalo,  New  York,  on  August 
3,  1897,  was  taken  iu  New  York  by  the  stockholders  of  a 
New  Jersey  corporation.  It  has  been  recognized  as  a  gen- 
eral rule  by  this  court,  that  the  power  of  a  corporation 
to  perform  corporate  acts  outside  of  the  State  of  its  crea- 
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tion,  and  where  the  laws  of  its  corporate  existence  have 
no  force,  does  not  exist.  (Bastian  v.  Modern  Woodmen,  166 
111.  595).  As  to  the  attempted  ratification  of  the  alleged 
sale  to  Edwin  L.  Johnson,  it  has  already  been  showu  that 
there  was  no  sale  to  Johnson. 

Second — A  question  of  law,  which  arises  in  the  case,  is 
whether  the  facts,  set  up  in  the  bill,  constitute  an  illegal 
trust.  The  pleadings  in  the  case  are  in  a  somewhat  sin- 
gular condition.  Some  of  the  defendants  answered  the 
bill.  One  of  the  defendants  to  the  amended  bill  filed  a 
paper,  which  was  in  part  an  answer,  and  in  part  a  de- 
murrer. Others  of  the  defendants  demurred  to  the  whole 
bill.  All  the  demurrers,  both  in  whole  and  in  part,  were 
sustained  by  the  trial  court.  We  are  of  the  opinion  that 
they  should  have  been  overruled. 

A  trust  has  usually  appeared  in  the  form  of  an  agree- 
ment between  stockholders  in  many  corporations  to  place 
all  their  stock  in  the  hands  of  trustees,  and  to  receive 
trust  certificates  therefor  from  the  trustees.  But  the 
question  in  the  present  case  is,  whether  a  trust  is  cre- 
ated where  a  majority  of  stockholders  consolidate  their 
interests  by  conveying  all  their  property  to  a  corpora- 
tion, organized  for  the  purpose  of  taking  their  property. 
Any  combination  of  competing  corporations  for  the  pur- 
pose of  controlling  prices,  or  limiting  production,  or  sup- 
pressing competition,  is  contrary  to  public  policy,  and 
is  void.  (2  Cook  on  Corporations, — 4th  ed. — sec.  503a). 
It  makes  no  difference,  whether  the  combination  is  ef- 
fected through  the  instrumentality  of  trustees  and  trust 
certificates,  or  whether  it  is  effected  by  creating  a  new 
corporation  and  conveying  to  it  all  the  property  of  the 
competing  corporations.  The  test  is,  whether  the  neces- 
sary consequence  of  the  combination  is  the  controlling  of 
prices,  or  limiting  of  production,  or  suppressing  of  com- 
petition, in  such  a  way  as  thereby  to  create  a  monopoly. 
The  demurrers  confess  the  truth  of  the  allegations  in  the 
bill;  and  those  allegations  are,  that  a  trust  was  created. 
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or  proposed  to  be  created,  by  the  organization  of  a  new 
corporation  and  the  conveyance  thereto  of  all  the  prop- 
erty owned  by  the  six  competing  corporations,  and  the 
execution  of  agreements  by  the  corporations,  thus  part- 
ing with  their  property,  not  any  longer  to  engage  in  the 
manufacture  of  the  industrial  products  in  which  they 
had  been  previously  engaged.  Six  corporations  were  en- 
gaged in  the  manufacture  of  glucose,  which  can  only  be 
manufactured  in  a  certain  district  or  extent  of  country, 
and,  with  the  exception  of  one  small  plant,  were  the  only 
corporations  engaged  in  such  business.  The  allegations 
of  the  bill  show,  that  the  ability  to  prosecute  such  busi- 
ness was  rare,  and  that  it  is  difficult  for  new  parties, 
not  familiar  with  it,  to  engage  in  it.  Necessarily,  when 
corporations  thus  situated  unite  together  all  their  prop- 
erties in  one  new  organization,  and  permit  the  latter  to 
operate  their  properties,  competition  will  be  suppressed, 
and  the  new  corporation  will  possess  the  power  to  limit 
production  and  control  prices.  All  the  competing  corpo- 
rations have  been  put  out  of  the  business  by  disposing 
of  the  plants,  with  which  they  conducted  their  business. 
The  grantee  of  said  corporations  has  no  competitor  in 
the  market*. 

The  public  policy  of  a  State  is  to  be  found  in  its  stat- 
utes, and,  when  they  have  not  directly  spoken,  then  in 
the  decisions  of  the  courts,  and  in  the  constant  practice 
of  government  officials.  When  the  legislature  speaks  up- 
on a  subject,  upon  which  it  has  the  constitutional  power 
to  legislate,  public  policy  is  what  the  statute,  passed  by 
it,  indicates.  {United  States  v.  Freight  Ass.  166  U.  S.  290). 
The  public  policy  of  the  State  of  Illinois  has  always  been 
against  trusts  and  combinations,  organized  for  the  pur- 
pose of  suppressing  competition  and  creating  monopoly. 

In  Graft  v.  McConoughy,  79  111.  346,  we  held  it  to  be  a 
well  settled  rule  of  law,  that  an  agreement  in  general 
restraint  of  trade  is  contrary  to  public  policy,  and  is  ille- 
gal and  void. 
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In  People  ex  rel  v.  Chicago  Oas  Trust  Co.  130  111.  268,  we 
forfeited  the  charter  of  a  company,  on  the  ground  that  it 
was  formed  to  bring  about  an  illegal  combination;  and 
held  tjiat  an  agreement,  tending  to  prevent  competition 
and  create  a  monopoly,  is  void  by  the  principles  of  the 
common  law,  because  it  is  against  public  policy;  and  that 
public  policy  favors  competition  in  trade,  and  is  opposed 
to  monopoly,  as  tending  to  advance  market  prices  to  the 
injury  of  the  general  public. 

In  More  v.  Bennett,  140  111.  69,  we  held  again,  that  con- 
tracts, restraining  the  freedom  of  trade,  diminishing  com- 
petition, or  regulating  the  prices  of  commodities,  are 
prohibited  by  law;  and  that  all  combinations  of  capital- 
ists and  of  workmen  in  their  especial  favor,  by  raising 
or  reducing  the  prices,  are  so  far  illegal,  and  that  agree- 
ments to  combine  for  such  purposes  will  not  be  enforced 
by  the  courts. 

Again,  in  Bishop  v.  American  Preservers^  Co.  157  111.  284, 
we  held  that  an  agreement  providing  for  the  welding  to- 
gether of  all  the  interests,  engaged  in  a  certain  business, 
in  one  giant  combination  under  the  absolute  dominion 
and  control  of  a  board  of  trustees,  was  void  as  contrary 
to  public  policy. 

It  makes  no  difference  that  the  agreement  for  the  ille- 
gal combination  is  not  a  formal  written  agreement.  It 
may  be  a  verbal  agreement  or  understanding,  or  a  scheme 
not  embodied  in  writing,  but  evidenced  by  the  action  of 
the  parties.  In  the  present  case  each  of  six  corporations, 
engaged  in  the  manufacture  of  glucose,  made  a  contract 
to  sell  its  plant  to  a  new  corporation  to  be  organized,  and 
agreed  not  to  engage  in  such  manufacture  for  a  term  of 
years,  and  then  conveyed  all  its  property  to  the  new  cor- 
poration organized  to  conduct  the  same  kind  of  business; 
and  it  did  all  this  with  the  knowledge  and  understanding, 
that  each  of  five  other  competing  corporations  was  mak- 
ing the  same  kind  of  contract,  and  executing  the  same 
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kind  of  conveyance  in  resp&ct  to  their  own  respective 
properties,  all  to  be  consummated  and  delivered  at  the 
same  time,  and  under  the  direction  and  management  of 
agents  or  promoters  employed  by  all  the  corporations. 
If  the  transactions  referred  to  in  the  bill  in  this  case  did 
not  amount  to  an  absolute  agreement  made  in  advance 
between  the  six  corporations,  they  at  least  constituted  a 
scheme  understood  by  all  the  corporations,  and  partici- 
pated in  by  them  all.  The  carrying  out  of  the  scheme, 
thus  understood  and  participated  in,  would  necessarily 
result  in  the  suppression  of  competition  in  the  manufac- 
ture of  glucose,  and  in  the  creation  of  a  monopoly  in  that 
business.  A  part  of  the  scheAe  was,  that  none  of  the  six 
corporations  or  their  officers  should,  for  years,  engage 
in  the  manufacture  of  glucose,  and  this  feature  of  the 
scheme  necessarily  contemplated  a  wiping  out  of  all  com- 
petition in  the  business. 

In  Distilling,  etc,  Co.  v.  People,  156  111.  448,  we  held  that 
a  combination  to  control  the  manufacture  and  sale  of  all 
distillery  products,  so  as  to  stifle  competition  and  regu- 
late and  dictate  prices,  was  an  illegal  attempt  to  create 
a  monopoly,  and  that  an  organization,  which  has  a  tend- 
ency to  create  a  trust  and  constitute  a  monopoly,  is  con- 
trary to  public  policy  and  unlawful.  In  the  latter  case, 
it  was  claimed  that  the  illegal  character  of  the  combina- 
tion was  removed  by  a  change  of  organization,  so  as  to 
have  the  properties  of  the  combining  distillery  companies 
transferred  directly  to  the  new  corporation  organized  for 
that  purpose;  but  it  was  held  that  this  change  was  for- 
mal rather  than  substantial,  and  that  the  same  interests 
were  controlled  by  the  same  agencies,  as  had  controlled 
them  under  the  former  organization.  So  it  is  in  the  case 
at  bar;  the  men,  who  control  the  new  corporation,  which 
was  organized,  to- wit,  the  Glucose  Sugar  Refining  C!om- 
pany,  are  the  same  men,  for  the  most  part,  who  were  in- 
terested in,  and  controlled  some  one  or  more  of  the  six 
corporations,  which  disposed  of  their  plants.    Many  of 
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the  stockholders  in  the  old  corporations  are  holders  of 
stock  in  the  new  corporation. 

In  Distilling y  etc.  Co.  v.  People,  mipray  this  court  spoke 
with  approval  of  the  casfe  of  Richardson  v.  Buhl,  77  Mich. 
632;  and,  in  the  Michigan  case,  it  appeared  thai  the  cor- 
poration, known  as  the  Diamond  Match  Company,  was 
organized  to  manufacture,  buy,  sell,  and  deal  in  friction 
matches,  etc.,  and  that  the  real  object  of  the  corpora- ' 
tion  was  to  buy  up  the  property  of  all  the  corporations, 
or  of  individuals,  engaged  in  the  manufacture  of  friction 
matches,  exacting  from  the  seller  in  the  several  cases  a 
bond  that  he  would  not  for  a  term  of  years  engage  in,  or 
aid  any  one  else  in,  the  manufacture  of  matches  in  any 
place  where  his  action  might  conflict  with  the  interests, 
or  diminish  the  profits  of  the  Diamond  Match  Company; 
and  in  that  case  the  purposes  of  the  company  were  de- 
clared to  be  unlawful,  and  it  was  held  that  any  contract 
made  to  further  them  was  void  as  against  public  policy. 
In  Distilling,  etc.  Co.  v.  People,  supra,  we  used,  in  reference 
to  this  Michigan  case,  the«rfollowing  language  (p.  469): 
"It  was  held  that  a  corporation,  organized  for  the  pur- 
pose of  controlling  the  manufacture  and  sale  of  friction 
matches,  and  by  means  of  which  all  competition  was 
stifled,  and  opposition  crushed,  and  the  whole  business, 
of  the  country  in  that  line  engrossed  by  the  corporation, 
was  a  menace  to  the  public,  its  object  and  direct  tend- 
ency being  to  prevent  fair  competition  and  to  control 
prices;  that  it  is  no  answer  to  say  that  the  monopoly  had 
in  fact  reduced  the  prices  of  friction  matches;  that  such 
policy  may  have  been  necessary  to  crush  competition; 
that  the  fact  exists  that  it  rests  in  the  discretion  of  the 
corporation  to  raise  prices  at  any  time  to  an  exorbitant 
degree;  and  that  such  combinations  have  frequently  been 
condemned  by  courts  as  unlawful  and  against  public 
policy." 

The  material  consideration  in  the  case  of  such  combi- 
nations is,  as  a  general  thing,  not  that  prices  are  raised. 


Digitized  by 


Google 


620  Harding  v.  American  GLircosfi  Co.       D82  DL 

but  that  it  rests  in  the  powef  and  discretion  of  the  trust 
or  corporation,  taking  all  the  plants  of  the  several  corpo- 
rations, to  raise  prices  at  any  time,  if  it  sees  fit  to  do  so. 

It  does  not  relieve  the  trust  of  its  objectionable  fea- 
tures, that  it  may  reduce  the  price  of  the  articles  which 
it  manufactures,  because  such  reduction  may  be  brought 
about  for  the  express  purpose  of  crushing  out  some  com- 
petitor or  competitors. 

In  the  case  at  bar,  however,  the  proof  shows  that, 
upon  the  completion  of  the  new  organization,  and  as  soon 
as  it  began  to  operate  the  several  plants  conveyed  to 
it,  the  price  of  glucose  and  its  various  products  began 
to  go  up.  One  of  the  witnesses  testifies  that,  in  May, 
1897,  the  price  of  glucose  was  about  seventy-five  cents 
(75  cts.)  per  one  hundred  pounds,  and  that,  after  that,  it 
began  to  go  up,  and  went  as  high  as  $1.65  per  one  hun- 
dred pounds. 

The  public  policy  of  this  State  in  regard  to  this  mat- 
ter is  not  only  manifested  by  the  decisions  of  the  Supreme 
Court  of  the  State  as  already  referred  to,  but  by  the  leg- 
islation of  this  State.  By  an  act  approved  June  11, 1891, 
the  legislature  of  Illinois  enacted,  that  "if  any  corpora- 
tion organized  under  the  laws  of  this  or  any  other  State 
*  *  *  for  transacting  or  conducting  any  kind  of  busi- 
ness in  this  State,  or  any  ♦  *  ♦  individual  or  other 
association  of  persons  whosoever,  shall  create,  enter  into, 
become  *  *  *  a  party  to  any  pool,  trust,  agreement, 
combination,  confederation  or  understanding  with  any 
other  corporation,  ♦  *  ♦  individual,  or  any  other  per- 
son, or  association  of  persons,  to  regulate  or  fix  the  price 
of  any  article  of  merchandise  or  commodity,  or  shall  en- 
ter into,  become  a  member  of  or  a  party  to  any  pool, 
agreement,  contract,  combination  or  confederation  to  fix 
or  limit  the  amount  or  quantity  of  any  article,  commodity 
or  merchandise  to  be  manufactured,  mined,  produced  or 
sold  in  this  State,  such  corporation  ♦  ♦  *  or  individ- 
ual or  other  association  of  persons  shall  be  deemed  and 
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adjudged  guilty  of  a  conspiracy  to  defraud,  and  be  sub- 
ject to  indictment  and  punishment  as  provided  in  this 
act."  Section  2  of  the  act  provides,  that  "it  shall  not  be 
lawful  for  any  corporation,  ♦  *  *  agent,  oflftcer  or  em- 
ployes, or  the  directors  or  stockholders  of  any  corpora- 
tion to  enter  into  any  combination,  contract  or  agreement 
with  any  person  or  persons,  corporation  or  corporations, 
or  with  any  stockholder  or  director  thereof,  the  purpose 
and  effect  of  which  combination,  contract  or  agreement 
shall  be  to  place  the  management  or  control  of  such  com- 
bination or  combinations,  or  the  manufactured  product 
thereof,  in  the  hands  of  any  trustee,  or  trustees,  with  the 
intent  to  limit  or  fix  the  price  or  lessen  the  production 
and  sale  of  any  article  of  commerce,  use  or  consumption, 
or  to  prevent,  restrict  or  diminish  the  manufacture  or 
output  of  any  such  article."  Section  3  provides  that,  if 
a  corporation  or  a  company,  firm  or  association  shall  be 
found  guilty  of  a  violation  of  the  act,  it  shall  be  punished 
by  a  fine  running  from  $500.00  to  $15,000.00,  according  to 
the  number  of  times  the  offense  is  committed.  Section  4 
of  the  act  provides,  that  any  president,  manager,  director, 
or  other  ofiicer  or  agent  or  receiver  of  any  corporation 
or  association  or  any  member  of  any  company  or  asso- 
ciation, or  any  individual,  found  guilty  of  a  violation  of 
the  first  section  of  the  act,  may  be  punished  by  a  fine  of 
not  less  than  $200.00,  nor  to  exceed  $1000.00,  or  be  pun- 
ished by  confinement  in  the  county  jail,  not  to  exceed  one 
year,  or  both,  in  the  discretion  of  the  court,  etc.  Sec- 
tion 5  of  the  act  provides,  that  any  contract  or  agreement 
in  violation  of  any  provision  of  the  first  four  sections  of 
the  act  shall  be  absolutely  void. 

This  act  of  June  11,  1891,  came  under  the  considera- 
tion of  this  court  in  Ford  v.  Chicago  Milk  Shippers'  Ass.  155  , 
111.  166,  and  was  there  held  to  be  constitutional.     (Sess. 
Laws  of  111.  p.  208). 

The  demurrers  admit  the  allegations  of  the  bill  to  be 
true.    The  American  Glucose  Company,  a  corporation  or- 
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ganized  under  the  laws  of  the  State  of  New  Jersey,  for 
transacting  business  in  Illinois,  and  the  other  persons 
whose  names  appear  in  the  record,  created  and  entered 
into  a  trust  or  combination  with  themselves,  and  with 
one  or  more  of  the  five  corporations  other  than  the  Ameri- 
can Glucose  Company,  who  conveyed  their  plants  to  the 
Glucose  Sugar  Refining  Company,  and  with  the  Glucose 
Sugar  Refining  Company,  to  regulate  and  fix  the  price 
of  glucose  and  grape  sugar  and  their  products  and  by- 
products; and  they  also  entered  into  such  combination 
to  fix  or  limit  the  amount  or  quantity  of  glucose  to  be 
manufactured,  produced,  or  sold  in  this  State.  These 
parties,  therefore,  under  the  act  were  guilty  of  a  con- 
spiracy to  defraud.  The  testimony  tends  to  sustain  the 
allegations  of  the  bill.  James  A.  Lamon  says:  "The 
price  of  glucose  has  been  within  thirty  or  sixty  days 
past  $1.00  (per  hundred  pounds).  ♦  ♦  *  The  price  is 
made,  as  I  understand  it,  by  Pope  and  by  the  combina- 
tion. As  I  understand  it  at  the  present  time,  the  glucose 
is  $1.35,  I  believe,  and  twenty-five  or  a  quarter  of  a  cent 
a  hundred  rebate  made  at  the  expiration  of  six  months 
to  the  purchaser.  That  is  by  this  trust  or  combination." 
L.  G.  Yoe  testifies:  "Our  last  purchase  was  made  of  the 
Glucose  Sugar  Refining  Company  on  the  first  of  this 
month  (October  or  November).  The  price  was  $1.25.  We 
were  to  have  a  rebate  at  the  end  of  six  months  on  con- 
dition of  dealing  exclusively  with  them."  The  evidence 
shows,  that  efforts  were  made  to  induce  Pope  to  go  into 
the  combination  and  transfer  his  plant  or  manufactory 
to  the  Glucose  Sugar  Refining  Company.  When  Pope 
was  on  the  stand  as  a  witness  in  this  case,  and  declined, 
under  instructions  from  Wilson,  to  state  whether  or  not 
he  was  manufacturing  glucose  at  all  at  that  time,  or 
whether  he  had  ever  sold  glucose,  or  whether  he  had 
manufactured  much  glucose  during  the  preceding  two 
years,  he  stated  that  he  had  had  negotiations  with  Wil- 
son, and  with  parties  claiming  to  represent  a  combina- 
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tion  or  union  of  factories,  but  declined  to  state  what 
price  Wilson  offered  him  for  his  factory. 

By  the  act  approved  June  20, 1893,  in  regard  to  trusts 
and  combines,  the  legislature  of  Illinois  enacted,  "That 
a  trust  is  a  combination  of  capital,  skill  or  acts  by  two 
or  more  persons,  firms,  corporations  or  associations  of 
persons,  or  of  two  or  more  of  them  for  either,  any  or  all 
of  the  following  purposes:  First,  to  create  or  cany  out 
restrictions  in  trade.  Second,  to  limit  or  reduce  the  pro- 
duction, or  increase  oj:  reduce  the  price  of  merchandise 
or  commodities.  Third,  to  prevent  competition  in  the 
manufacture,  making,  transportation,  sale  or  purchase 
of  merchandise,  produce  or  commodities.  Fourth,  to  fix 
at  any  standard  or  figure,  whereby  its  price  to  the  public 
shall  be  in  any  manner  controlled  or  established,  upon 
any  article  or  commodity  of  merchandise,  produce  or 
manufacture  intended  for  sale,  use  or  consumption  in  this 
State;  or  to  establish  any  pretended  agency  whereby  the 
sale  of  any  such  article  or  commodity  shall  be  covered 
up,  and  made  to  appear  to  be  for  the  original  vendor,  for 
a  like  purpose  or  purposes,  and  to  enable  such  original 
vendor  or  manufacturer  to  control  the  wholesale  or  retail 
price  of  any  such  article  or  commodity  after  the  title  to 
such  article  or  commodity  shall  have  passed  from  such 
vendor  or  manufacturer.  Fifth,  to  make  or  enter  into,  or 
examine  or  carry  out  any  contract,  obligation  or  agree- 
ment of  any  kind  or  description  by  which  they  shall  bind 
or  have  bound  themselves  not  to  sell,  dispose  of,  or  trans- 
port any  article  or  commodity,  or  article  of  trade,  use, 
merchandise,  commerce  or  consumption  below  a  common 
standard  figure,  or  card  or  list  price,  or  by  which  they 
shall  agree  in  any  manner  to  keep  the  price  of  such  arti- 
cle, commodity  or  transportation  at  a  fixed  or  graduated 
figure,  or  by  which  they  shall  in  any  manner  establish  or 
settle  the  price  of  any  article  or  commodity  or  transpor- 
tation between  them  or  themselves  and  others  to  preclude 
a  free  and  unrestricted  competition  among  themselves  or 
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others  in  the  sale  or  transportation  of  any  such  article  or 
commodity,  or  by  which  they  shall  agree  to  pool,  combine 
or  unite  any  interests  they  may  have  in  connection  with 
the  sale  or  transportation  of  any  such  article  or  com- 
modity that  its  price  might  in  any  manner  be  affected/* 
Section  2  of  the  act  of  1893  provides,  that  any  corpora- 
tion, holding  a  charter  under  the  laws  of  this  State,  which 
shall  violate  any  provision  of  the  act,  shall  forfeit  its 
charter  and  franchise.  Section  4  provides  that  any  for- 
eign corporation,  violating  any  provision  of  the  act,  is 
thereby  denied  the  right  and  prohibited  from  doing  any 
business  in  this  State.  Section  5  provides,  that  "any  vio- 
lation of  either  or  all  of  the  provisions  of  section  1  of  this 
act  shall  be  and  is  hereby  declared  to  be  a  conspiracy 
against  trade,  and  a  misdemeanor;  and  any  person,  who 
may  be  or  may  become  engaged  in  any  such  conspiracy 
or  take  part  therein  or  aid  or  advise  in  its  commission,  or 
who  shall  as  principal,  manager,  director,  agent,  servant, 
or  employee,  or  in  any  other  capacity  knowingly  carry 
out  any  of  the  stipulations,  purposes,  prices,  rates,  orders 
thereunder  or  in  pursuance  thereof  shall  be  punished  by 
fine  not  less  than  $2000.00  nor  more  than  $5000.00."  Sec- 
tion 6  provides  that,  in  any  indictment  for  any  offense 
under  the  act,  it  shall  be  sufficient  to  state  the  purposes 
and  effects  of  combination,  and  that  the  accused  was  a 
member  of,  and  acted  in  pursuance  of  it,  without  giving 
its  name  or  description,  etc.  Section  7  provides  that  in 
prosecutions  under  the  act  it  shall  be  sufficient  to  prove 
that  a  trust  or  combination  as  defined  therein  exists,  and 
that  the  defendant  belonged  to  it  or  acted  for  or  in 
connection  with  it,  without  proving  all  the  members  be- 
longing to  it,  or  proving  or  producing  any  article  of  agree- 
ment or  any  written  instrument  on  which  it  might  have 
been  based,  or  that  it  was  evidenced  by  any  written  in- 
strument at  all.  Section  8  provides  that  any  contract  or 
agreement  in  violation  of  the  act  shall  be  absolutely  void 
and  not  enforceable  either  in  law  or  in  equity. 
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The  bill  in  this  case  most  certainly  contains  allega- 
tions in  regard  to  the  existence  of  a  combination  of  capi- 
tal and  acts  by  two  or  more  persons  and  corporations  to 
prevent  competition  in  the  manufacture  of  glucose  and 
grape  sugar  and  their  products  and  by-products,  and  to 
create  and  carry  out  restrictions  in  trade,  which  allega- 
tions bring  the  transactions  referred  to  in  the  bill  within 
the  scope  and  meaning  of  section  1  of  the  act  of  1893. 
Therefore,  the  demurrers  were  improperly  sustained  to 
the  bill. 

Third — Counsel  for  the  Glucose  Sugar  Refining  Com- 
pany claim,  however,  that  the  demurrer  was  properly 
sustained  to  the  bill,  upon  the  ground  that  a  stockholder 
has  no  right  to  file  such  a  bill  as  this.  The  position  of 
counsel  is,  that  a  stockholder  can  only  file  a  bill  to  pre- 
vent the  corporation  from  disposing  of  its  properties, 
upon  the  ground  that  it  will  affect  his  pecuniary  interests, 
and  because  of  the  necessity  of  protecting  his  property 
rights,  and  because  of  the  necessity  of  protecting  himself 
from  pecuniary  loss  or  injury;  and  that  a  stockholder  in 
a  vendor  corporation  has  no  right  to  enjoin  a  sale  and 
transfer  of  a  factory,  owned  by  such  vendor,  upon  the 
ground  that  the  vendee  corporation  proposes  to  create  a 
monopoly  in  the  manufacture  of  glucose,  and  to  use  the 
property  sold  to  that  end,  the  vendor  being  charged  to 
have  knowledge  thereof.  It  is  said  that  a  stockholder 
does  not  represent  the  public,  and  has  no  right  to  main- 
tain a  bill  to  protect  the  public  interests,  or  to  prevent 
a  violation  of  the  law  against  trusts  and  combines.  This 
contention  assumes  that  the  creation  of  a  trust  and  mo- 
nopoly, as  described  in  the  bill,  will-  work  no  injury  to 
the  stockholder  filing  the  bill.  In  support  of  this  con- 
tention counsel  rely  mainly  upon  the  cases  of  Cope  v.  Dis- 
trict Fair  Association  of  Florae  99  111.  489,  and  Coquard  v. 
National  Linseed  Oil  Co,  171  id.  480. 

In  Cope  V.  Fair  Association  of  Flora,  supra^  the  bill  was 
filed  by  a  stockholder  in  an  incorporated  fair  association 
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to  restrain  the  company  and  its  ofl&cers  from  permitting, 
for  a  pecuniary  reward,  gamblers  to  congregate  and  ply 
their  vocation  upon  the  grounds  of  the  company  during 
its  annual  exhibitions;  but  it  did  not  appear  there  from 
the  bill  or  otherwise,  that  the  complainant  therein  or  the 
company  had  thereby  sustained  any  pecuniary  injury  or 
loss.  Here,  the  demurrer  admits  the  allegations  of  the 
bill  to  be  true,  and  the  bill  alleges  that  the  proposed 
action  of  the  American  Glucose  Company  and  its  direct- 
ors in  disposing  of  its  property  will  destroy  the  value 
of  the  complainants'  stock  therein,  and  will  destroy  the 
property  and  business  of  the  glucose  company,  and  ir- 
reparably injure  the  complainants;  and  that  their  stock 
will  be  reduced  in  value  to  less  than  one-twentieth  of  its 
cost.  Moreover,  the  bill  expressly  refers  to  the  acts  of 
1891  and  1893  above  set  forth;  and  the  latter  act  provides 
for  a  forfeiture  of  the  charter  and  franchise  of  any  cor- 
poration violating  the  provisions  of  the  act,  and  the  dis- 
solution of  its  corporate  existence.  It  is  idle  to  say  that 
a  stockholder  in  a  corporation  would  suffer  no  injury 
from  a  forfeiture  of  its  charter  rights  and  from  its  disso- 
lution. In  such  a  case,  the  corporation  being  destroyed, 
his  stock  therein  would  be  completely  wiped  out,  and  be 
made  of  no  effect.  The  stockholder  has  a  right  to  pro- 
test against  such  use  of  its  property  by  the  managing 
ofl&cers  of  a  corporation,  as  will  lead  to  such  forfeiture 
and  dissolution.  But  the  matter  complained  of  in  the 
Cope  case  did  not  relg.te  to  any  disposition  of  the  cor- 
porate property,  but  related  merely  to  a  license,  given 
by  the  association  to  outside  parties  permitting  them  to 
gamble.  The  case  is  not  on  all  fours  with  the  present 
case  in  any  particular. 

As  to  the  case  of  Coquard  v.  Linseed  Oil  Go.  supra,  the 
main  object  of  the  bill  there  was  to  enjoin  the  ofl&cers  of 
a  corporation  from  interfering  with  the  right  of  a  stock- 
holder to  examine  its  books,  etc.  It  would  also  appear 
that,  in  that  case,  the  prayer  of  the  bill  was  that  the  cor- 
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poration  should  be  wound  up,  and  its  charter  should  be 
forfeited;  and  it  was  held  that  such  forfeiture,  for  injury 
to  the  public  and  to  its  rights  could  only  be  enforced  by 
the  State.  In  the  case  at  bar,  the  bill  does  not  seek  the 
forfeiture  of  the  charter.  Moreover,  it  was  alleged  there 
that  the  stockholder  filing  the  bill  had,  for  anything  that 
had  appeared  to  the  contrary,  participated  in  the  illegal 
acts  of  which  he  complained,  and  for  a  number  of  years 
had  full  knowledge  of  the  occurrences  which  he  recited; 
and  it  was  there  said  that  his  participation  or  laches  of 
many  years  barred  him  from  obtaining  relief  on  his  own 
account.  In  that  case,  the  main  ground,  upon  which  the 
decision  of  the  court  was  based  was,  that,  in  order  to 
entitle  himself  to  relief  against  the  formation  and  opera- 
tion.of  an  illegal  trust,  the  complaining  stockholder  must 
be  free  from  participation  in  such  illegality,  and  cannot 
take  personal  advantage  thereof,  when  he  has  been  guilty 
of  acquiescence  and  long  delay.  The  Coquard  case  is  not 
applicable  here.  The  bill  here  alleges,  and  the  proof 
shows,  that  the  dissenting  stockholder,  who  filed  the 
bill,  vainly  sought  information  from  the  officers  of  the 
American  Glucose  Company  as  to  what  they  proposed 
to  do  in  the  matter  of  organizing  a  trust  and  disposing 
of  its  property  thereto.  The  bill  and  proofs  show,  that 
the  stockholder,  filing  this  bill,  attended  the  meeting  of 
stockholders,  held  at  Buffalo,  August  3, 1897,  for  the  pur- 
pose of  taking  action  in  reference  to  relinquishing  the 
manufacturing  of  glucose  and  grape  sugar,  and  selling 
the  plant  and  property  of  the  company;  and  that  he  there 
protested  against  such  action  on  the  part  of  the  company, 
and  presented  a  motion  that  the  stockholdersf  should  re- 
fuse to  ratify  the  offer  and  proposed  contract  for  the  sale 
of  its  Peoria  plant.  So  far  from  acquiescing  in  the  ille- 
gal action  of  the  corporation,  the  plaintiff  in  error,  Har- 
ding, did  all  that  he  could  to  defeat  and  prevent  such 
action,  and  did  this  at  once  and  without  delay. 
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It  must  be  remembered  that,  here,  the  pecuniary  inter- 
est of  the  complaining  stockholder  was  to  be,  and  was, 
affected  by  the  sale  of  the  entire  property  of  the  American 
Glucose  Company  against  his  consent,  and  by  the  aban- 
donment of  its  charter  business  against  his  consent,  and 
by  the  utter  inability  of  the  corporation  to  make  money  or 
win  profits,  which  necessarily  resulted  from  such  a  sale, 
and  from  a  contract  not  to  further  engage  in  the  charter 
business,  notwithstanding  the  American  Glucose  Com- 
pany was  a  solvent  and  going  concern,  and  doing  and  able 
to  continue  to  do  a  profitable  business.  I^he  shares  of 
stock,  owned  by  a  stockholder,  derive  their  value  from 
the  corporate  property  and  franchise,  although  the  stock- 
holder's legal  property  in  his  stock  is  distinct  from  the 
property  of  the  corporation.  {Porter  v.  Eockfordj  Rock  Is- 
land  and  St.  Louis  Railroad  Co.  76  111.  561).  If  the  shares 
derive  their  value  from  the  corporate  property  and  fran- 
chise, they  will  have  no  value  practically,  when  all  such 
corporate  property  is  disposed  of,  and  the  right  to  carry 
on  business  is  destroyed.  What  was  here  attempted  was 
an  abandonment  of  the  business  and  a  sale  of  the  assets 
without  a  legal  termination  or  dissolution  of  the  com- 
pany. It  makes  no  difference  that  the  stockholder  is  to 
be  allowed  to  receive  his  proportionate  share  of  the  pro- 
ceeds of  the  sale  of  the  property.  He  has  the  right  to 
hold  his  investment  in  the  form  of  stock,  and  a  change 
of  such  investment  against  his  consent  is  a  change  which 
affects  his  pecuniary  or  financial  interests.  He  has  the 
right  to  be  the  judge,  whether  such  a  change  in  his  pecu- 
niary status  shall  be  made,  or  whether  he  shall  continue 
his  investment  in  the  form  of  stock. 

The  bill  in  this  case  recites,  that  the  complainants 
therein  filed  it,  not  only  in  their  own  behalf,  but  in  behalf 
of  all  other  stockholders,  who  might  see  fit  to  come  into 
the  suit  and  join  therein.  Where  the  officers  of  a  corpo- 
ration wrongfully  deal  with  its  property  to  the  injury  of 
the  stockholders,  the  latter  may  maintain  a  bill  against 
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the  company  and  its  oflScers  for  relief  ag^ainst  such  mis- 
appropriation. Originally,  the  rule  was  that  such  a  suit 
should  be  brought  by  the  corporation  itself;  but  equity 
permits  a  stockholder,  either  individually  or  on  behalf 
of  other  stockholders  similarly  situated,  to  bring  such  a 
suit,  where  the  corporation  itself  either  refuses  to  do  so, 
or  where  the  facts  show  that  the  wrongdoing  defendants 
constitute  a  majority  of  the  managing  body,  or  where  it 
is  reasonably  certain  that  a  demand  made  upon  the  proper 
oflScers  of  the  corporation  to  bring  the  action  would  be 
unavailing.  {Green  v.  Eedenberg,  159  111.  489;  Bruschke  v. 
Nord  Chicago  Schuetzen  Feretn,  145  id.  433).  Here  the  bill 
alleges,  and  the  proof  shows,  that  the  officers  and  direct- 
ors of  the  American  Glucose  Company  and  the  majority 
of  its  stockholders  were  in  favor  of  disposing  of  its  prop- 
erty to  the  new  corporation  to  be  formed,  and  that  they 
adopted  a  resolution  to  carry  out  such  action  against  the 
protest  of  Harding.  Therefore,  no  previous  demand  upon 
the  managing  officers  to  bring  this  suit  would  have  been 
availing.  It  follows,  however,  that,  where  the  bill  in  such 
case  is  filed  by  the  stockholder,  the  final  relief,  when 
obtained,  belongs  to  the  corporation  and  all  its  stock- 
holders, and  not  alone  to  the  stockholder  complaining. 
In  view  of  this  fact,  Pomeroy  in  his  work  on  Equity 
Jurisprudence,  (sec.  1095,)  says:  "This  view  completely 
answers  the  objection,  which  is  sometimes  raised  in  suits 
of  this  class,  that  the  plaintiff  has  no  interest  in  the  sub- 
ject matter  of  the  controversy  nor  in  the  relief.  In  fact, 
the  plaintiff  has  no  such  direct  interest;  the  defendant 
corporation  alone  has  any  direct  interest;  the  plaintiff  is 
permitted,  notwithstanding  his  want  of  interest,  to  main- 
tain the  action  solely  to  prevent  an  otherwise  complete 
failure  of  justice."  Morawetz,  in  his  work  on  Private  Cor- 
porations, (sec.  271,)  says:  "A  corporation  and  its  share- 
holders are  identical.  *  ♦  ♦  Obviously,  then,  any  injury 
to  a  corporation  must  be  an  injury  to  its  shareholders; 
and  it  follows,  that,  subject  to  the  limitations  that  have 
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been  pointed  out,  a  shareholder  is  entitled  to  relief  in 
equity  on  account  of  any  wrong  constituting  an  infringe- 
ment of  the  corporate  rights." 

The  views  above  expressed  are  abundantly  sustained 
by  authority.  In  Stewart  v.  Erie  and  Western  Transpor- 
tation Co,  17  Minn.  372,  the  Supreme  Court  of  Minnesota 
said:  "We  agree  with  the  plaintiff's  counsel,  and  with 
the  cases  by  him  cited,  that  it  is  against  the  general 
policy  of  the  law  to  destroy  or  interfere  with  free  com- 
petition. ♦  ♦  *  An  unauthorized  monopoly,  is,  there- 
fore, against  public  policy  as  destroying  and  interfering 
with  free  competition.  *  *  *  If  a  corporation  is  em- 
ploying its  statutory  powers,  funds,  etc.,  for  purposes 
not  within  the  scope  of  its  institution,  a  court  of  equity 
will,  upon  the  application  of  a  single  dissentient  stock- 
holder, interfere  by  injunction.  ♦  *  *  The  right  of  a 
stockholder  to  this  interference  seems  to  be  placed  upon 
the  ground  that,  from  the  fact  that  the  corporation  was 
created  for  certain  purposes,  there  is  an  implied  contract 
that  it  shall  not  divert  its  powers  or  funds  to  other 
purposes,  and  that  such  diversion  would  be  a  species  of 
breach  of  trust  as  well  as  a  violation  of  law,  which  might 
endanger  the  existence  of  its  charter.  But  it  is  to  a  dis- 
sentient stockholder  that  the  relief  is  granted,  and  to  a 
stockholder  who  comes  with  diligence  to  assert  his  rights. 
*  *  *  There  is  no  good  reason,  of  which  we  can  con- 
ceive, why  the  plaintiff's  right  to  maintain  this  action 
should  stand  upon  any  different  footing  because  the  con- 
tract provides  for  a  monopoly,  or  because  it  is  simply 
ultra  vires.  In  either  case,  the  contract  is  illegal.  ♦  ♦  ♦ 
Defendant's  objection,  that  the  complaint  does  not  state 
a  cause  of  action,  because  no  facts  are  alleged  going  to 
show  that  .he  will  suffer  any  pecuniary  damage  in  conse- 
quence of  the  contract  complained  of,  is  not  well  taken, 
not  only  because  the  complaint  alleges  that  the  effect  of 
the  contract,  if  carried  out,  will  be  to  render  plaintiff's 
stock  worthless,  but  because  if  the  contract  is  illegal,  as 
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alleged,  it  may  lead  to  a  total  forfeiture  of  the  charter 
of  the  company  in  which  plaintiff  is  a  stockholder." 

In  Small  v.  Minneapolis  Electro-Matrix  Co,  45  Minn.  264, 
the  court  said:  "We  need  not  inquire  how  far,  or  under 
what  circumstances,  considerations  of  public  policy  and 
of  the  general  interests  of  the  State  may  affect  the  right 
of  a  corporation  to  discontinue  the  business,  for  which  it 
was  created,  and  to  surrender  to  another  corjjoration  its 
property  and  the  conduct  of  such  business.  We  do  de- 
cide, that  such  a  surrender  of  the  property,  and,  so  far 
as  possible,  of  the  functions  of  a  corporation,  in  order 
that,  while  it  is  to  still  continue  in  existence,  its  busi- 
ness may  be  carried  on  by  another  corporation,  to  which 
such  transfer  is  made,  would  violate  the  rights  of  a  non- 
assenting  stockholder,  arising  from  the  contract  implied, 
if  not  expressed,  in  the  creation  of  such  an  organization; 
and  he  would  be  entitled  to  have  such  acts  restrained  by 
injunction."  (See,  also,  Abbott  v.  American  Hard  Bubber 
Co.  33  Barb.  578;  Peo2)le  v.  Ballard,  134  N.  Y.  269). 

In  the  fourth  edition  of  Cook  on  Corporations  (sees. 
669,  670),  it  is  said:  "That  a  charter  constitutes  a  con- 
tract between  the  corporation"  and  its  stockholders  is  a 
principle  of  law  that  has  become  firmly  imbedded  in  the 
jurisprudence  of  moderji  times.  *  *  *  Any  act  or  pro- 
posed act  of  the  corporation,  or  of  the  directors,  or  of 
a  majority  of  the  stockholders,  which  is  not  within  the 
expressed  or  implied  powers  of  the  charter  of  incorpora- 
tion, or  of  association — in  other  words,  any  ultra  vires  act 
— is  a  breach  of  the  contract  between  the  corporation  and 
each  one  of  its  stockholders,  and  consequently  any  one 
or  more  of  the  stockholders  may  object  thereto,  and  com- 
pel the  corporation  to  observe  the  terms  of  the  contract 
as  set  forth  in  the  charter.  ♦  ♦  *  Ever  since  the  case 
of  Abbott  V.  American  Hard  Bubber  Co.  33  Barb.  578,  the  law 
has  been  clearly  established  in  this  country,  that  a  dis- 
senting stockholder  may  prevent  the  sale  of  all  the  cor- 
porate property  by  the  directors,  or  by  a  majority  of  the 
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stockholders,  where  the  corporation  is  a  solvent,  going 
concern.  And  even  where  a  dissolution  is  the  purpose  in 
view,  yet,  if  the  corporation  is  a  prosperous  one,  such  a 
sale  cannot  be  made.  If  the  purpose  of  such  dissolution 
is  not  the  bona  fide  discontinuance  of  the  business,  but  is 
the  continuance  of  that  business  by  another  new  corpora- 
tion, then  the  rule  is  that  a  dissenting  stockholder  may 
prevent  the  sale,  even  though  it  is  made  with  a  view  to 
dissolution  of  the  corporation.  *  *  *  Such  a  dissolu- 
tion ds  practically  a  fraud  on  dissenting  stockholders. 
It  seeks  to  do  indirectly  what  cannot  legally  be  done 
directly." 

^  The  allegations  of  the  bill  in  this  case,  as  well  as  the 
answer  of  the  Glucose  Sugar  Refining  Company,  and  the 
testimony  taken  in  the  case  show,  that  the  property  of 
the  American  Glucose  Company  was  passed  over  to  a  new 
corporation,  to-wit,  the  Glucose  Sugar  Refining  Com- 
pany; and  that  the  latter  company  was  to  continue  the 
business,  theretofore  prosecuted  by  the  American  Glu- 
cose Company,  which  was  a  solvent  concern  and  doing  a 
profitable  business.  There  is  no  reason  why  the  Ameri- 
can Glucose  Company  should  not  have  continued  to  prose- 
cute its  own  business,  instead  of  turning  it  over  to  be 
prosecuted  by  a  new  corporation,  unless  the  officers,  di- 
rectors, and  stockholders,  making  the  transfer  to  the  new 
corporation,  expected,  by  suppressing  competition,  to  fix 
and  control  prices,  and  thereby  increase  their  own  profits 
to  the  injury  of  the  consumers  of  the  manufactured  pro- 
ducts and  of  the  public  generally.  It  must  be  remem- 
bered, that  these  transfers  of  properties  were  not  made 
by  the  six  corporations  to  a  corporation  already  existing 
and  doing  business,  but  a  new  corporation  was  to  be  cre- 
ated, and  was  created,  for  the  express  purpose  of  taking 
and  using  the  properties  to  be  conveyed  to  it.  All  the 
arrangements  for  the  several  transfers  were  made  before 
the  new  corporation  was  allowed  to  come  into  existence. 
The  only  purpose  of  its  existence  was  to  take  and  use,  in 
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a  consolidated  form,  all  the  plants  of  the  six  old  corpora- 
tions. The  illegal  trust  or  combination  was  formed,  not 
after  the  making"  of  the  sales,  but  by  the  sales  themselves. 

The  contention  of  counsel  for  the  Glucose  Sugar  Re- 
fining Company,  that  the  American  Glucose  Company 
had  a  right  to  make  a  sale  of  its  plant  to  the  new  corpo- 
ration, and  that  this  transaction  must  be  regarded  by  the 
court  merely  as  a  valid  sale,  is  not  supported  by  the  al- 
legations of  the  pleadings,  or  by  the  proofs  herein.  The 
transfer  of  its  property,  made  by  the  American  Glucose 
Company,  was  a  transfer  to  a  corporation,  created  for  the 
express  purpose  of  taking  its  property  and' the  property 
of  other  corporations,  so  as  to  use  them  in  the  suppres- 
sion of  competition,  and  in  the  creation  of  a  monopoly  in 
the  manufacture  of  glucose,  and  grape  sugar,  and  their 
products  and  by-products.  The  whole  scheme,  as  devised 
and  consummated,  was  a  fraud  not  only  on  the  public, 
but  upon  the  dissenting  stockholder  filing  this  bill.  We 
are,  therefore,  of  the  opinion  that  the  bill  was  not  de- 
murrable because  brought  by  a  stockholder,  and  that  the 
court  below  erred  in  sustaining  the  demurrer,  if  it  was 
sustained  upon  that  ground  alone. 

Fourth — IJ  is  claimed  by  counsel  that,  inasmuch  as 
the  American  Glucose  Company  is  a  corporation  organ- 
ized under  the  laws  of  the  State  of  New  Jersey,  this  bill 
will  not  lie.  Counsel  for  defendants  below  introduced  in 
evidence  sections  from  6  to  32  of  an  act  of  the  legislature 
of  New  Jersey  concerning  corporations,  passed  in  1896, 
after  the  American  Glucose  Company  was  incorporated, 
which  was  in  1883.  Section  27  of  the  act  in  question  pro- 
vides, that  every  corporation  organized  under  that  act 
may  change  the  nature  of  its  business,  increase  and  de- 
crease its  capital  stock,  etc.,  in  the  manner  provided  for 
in  that  section.  Section  28  of  the  act  provides,  that  any 
corporation,  whether  organized  under  a  special  act  of 
incorporation,  or  under  general  laws,  with  certain  excep- 
tions, may  relinquish  one  or  more  branches  of  its  busi- 
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ness.  It  is  claimed,  that,  under  said  sections  27  and  28, 
the  American  Glucose  Company  was  authorized,  under 
the  laws  of  the  State  which  gave  it  its  charter,  to  do  the 
acts  which  hav>e  been  heretofore  referred  to  and  set  forth; 
and  that,  by  reason  of  its  being  a  foreign  corporation, 
this  State  cannot  entertain  a  bill,  which  seeks  to  inquire 
into  the  manner,  in  which  its  directors  manage  its  affairs 
and  exercise  its  charter  powers.  The  bill  alleges,  and 
the  proof  shows,  that  the  American  Glucose  Company 
owned  a  plant,  consisting  of  real  estate  and  buildings 
thereon  together  with  the  machinery,  fixtures,  etc.,  there- 
in, situated  in  the  city  of  Peoria  in  this  State,  and  that 
it  operated  said  plant  in  this  State,  and  therewith  con- 
ducted the  business,  of  manufacturing  glucose  and  grape 
sugar.  Being  a  foreign' corporation,  thus  owning  prop- 
erty and  doing  business  ip^this  State,  it  is  subject  to  the 
same  regulations  and  restrictions,  which  apply  to  corpo- 
rations organized  under  a  charter  granted  by  the  State 
of  Illinois.  Section  26  of  the  Illinois  act  in  regard  to  cor- 
porations, provides,  that  **foreign  corporations  and  the 
ofl&cers  and  agents  thereof,  doing  business  in  this  State, 
shall  be  subjected  to  all  the  liabilities,  restrictions,  and 
duties  that  are  or  may  be  imposed  upon  corporations  of 
like  character,  organized  under  the  general  laws  of  this 
State,  and  shall  have  no  other  or  greater  powers.  And 
no  foreign  or  domestic  corporation,  established  or  main- 
tained in  any  way  for  the  pecuniary  profit  of  its  stock- 
holders or  members,  shall  purchase  or  hold  real  estate  in 
this  State,  except  as  provided  for  in  this  act."  Section 
5  of  the  Illinois  act  in  regard  to  corporations  provides, 
that  corporations,  formed  thereunder,  "may  own,  possess 
and  enjoy  so  much  real  and  personal  estate  as  shall  be 
necessary  for  the  transaction  of  their  business,  and  may 
sell  and  dispose  of  the  same  when  not  required  for  the 
uses  of  the  corporation."  As  foreign  corporations  and 
their  oflftcers  and  agents,  doing  business  in  this  State,  are 
subject  to  the  liabilities  and  restrictions  of  domestic  cor- 
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porations  of  like  character,  and  as  domestic  corporations 
are  allowed  to  sell  and  dispose  of  the  real  and  personal 
property  used  by  them  for  the  transaction  of  their  busi- 
ness, when  not  required  for  the  uses  of  the  corporation, 
it  follows  that  foreign  corporations  may  sell  and  dispose 
of  the  real  and  personal  estate  necessary  for  the  transac- 
tion of  their  business,' when  the  same  is  not  required  for 
the  uses  of  the  corporation.  There  is  no  allegation  in  the 
pleadings  in  this  case,  and  no  testimony  tending  to  prove, 
that  the  property  of  the  American  Glucose- Company  at 
Peoria  was  not  required  for  the  uses  of  that  company.  On 
the  contrary,  the  proof  tends  to  show  that  the  property 
was  required  by  the  company  for  the  business  there  con- 
ducted. As  has  already  been  stated,  the  company  was  in 
a  solvent  condition,  and  was  doing  a  prosperous  business; 
the^  disposition  made  of  its  property  to  a  gigantic  trust 
with  a  capital  stock  of  $40,000,000.00,  was  such  a  dispo- 
sition as  was  not  authorized  by  the  statute.  The  act  of 
1891,  which  has  already  been  set  forth,  applies  to  foreign 
corporations  as  well  as  to  domestic  corporations;  and 
the  act  of  1893  above  set  forth,  by  providing  in  section  44 
that  every  foreign  corporation,  violating  any  provision 
of  that  act,  shall  be  denied  the  right  to  do  business  with- 
in this  State,  impliedly  requires  the  obedience  of  all  for- 
eign corporations,  doing  business  in  this  State,  to  the 
provisions  of  that  act. 

•  It  is  the  settled  doctrine  of  this  State,  established  by 
many  decisions  of  this  court,  that'ioreign  corporations 
do  not  come  into  this  State  as  a  matter  of  legal  right, 
but  only  by  comity,  and  that  said  corporations  are  sub- 
ject to  the  same  restrictions  and  duties  as  corporations 
formed  in  this  State,  and  have  no  other  or  greater  powers. 
{Hazelton  Boiler  Co,  v.  Tripod  Boiler  Co.  142  111.  494;  Pennsyl- 
vania Co.  for  Insurance  on  Lives  v.  Bauerle,  143  id.  459;  Bishop 
V.  American  Preservers'  Co,  157  id.  284;  Farmers'  Loan  Co,  v. 
Elevated  Railroad  Co.  173  id.  439;  Freie  v.  Fidelity  Building 
Union,  166  id.  128;   Rhodes  v.  Missouri  Savings  Co.  173  id. 
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621).  In  DistiUing,  etc.  Co.  v.  People,  156  111.  448,  where  the 
defendant  corporation  was  organized  to  monopolize  the 
business  of  manufacturing  and  selling  all  distillery  pro- 
ducts, and  the  various  plants  and  properties  used  in  that 
business  were  transferred  to  the  defendant  corporation, 
we  said  (p.  491):  "The  defendant  is  authorized  to  own 
such  property  as  is  necessary-  iot  carrying  on  its  distil- 
lery business,  and  no  more.  Its  power  to  acquire  and 
hold  property  is  limited  to  that  purpose,  and  it  has  no 
power,  by  its  charter,  to  enter  upon  a  scheme  of  getting 
into  its  hands  and  under  its  control  all,  or  substantially 
all,  the  distillery  plants  and  the  distillery  business  of  the 
country  for  the  purpose  of  controlling  production  and 
prices,  of  crushing  out  competition,  and  of  establishing 
a  virtual  monopoly  in  that  business.  Such  purposes  are 
foreign  to  the  powers  granted  by  the  charter.  Acquisi- 
tions of  property  to  such  extent  and  for  such  purpose  do 
not  come  within  the  authority  to  own  the  property  nec- 
essary for  the  purpose  of  carrying  on  a  general  distillery 
business."  This  language  applies  both  to  the  American 
Glucose  Company  and  to  the  Glucose  Sugar  Refining 
Company.  Foreign  corporations  cannpt  be  permitted  to 
come  into  this  State  for  the  purpose  of  asserting  rights 
in  contravention  of  our  laws.  {Hazelton  Boiler  Co.  v.  Tripod 
Boiler  Co.  supra). 

In  Pope  V.  Hanlce,  155  111.  617,  it  was  held,  that  comity 
between  different  States  does  not  require  a  law  of  one 
State  to  be  executed  in  another  when  it  will  be  against 
the  public  policy  of  the  latter  State;  that  no  State  is 
bound  to  recognize  or  enforce  contracts  which  are  injuri- 
ous to  the  welfare  of  its  people,  or  which  are  in  viola- 
tion of  its  own  laws;  and  that  a  contract  made  in  one 
State  will  not  be  enforced  in  another  when,  to  do  so, 
would  contravene  the  criminal  laws  of  the  latter  State, 
or  would  be  against  the  express  prohibition  of  its  laws. 
This  same  doctrine  was  also  announced  in  Rhodes  v.  Mis- 
souri Savings  Co.  supra. 
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The  proof  shows,  that  nearly  all  the  parties,  organ- 
izing and  engineering  the  illegal  combination  known  as 
the  Glucose  Sugar  Refining  Company,  were  citizens  of 
Illinois;  and  that  four  of  the  corporations,  which  trans- 
ferred their  property  to  the  Glucose  Sugar  Refining  Com- 
pany, were  operating  their  plants  in  Illinois  at  Peoria, 
Rockford  and  Chicago.  Citizens  of  Illinois  cannot  evade 
the  laws  of  Illinois  passed  against  trusts  and  combines, 
and  defy  the  public  policy  of  the  State  by  going  into  a 
foreign  State,  and  chartering  a  corporation  to  do  busi- 
ness in  this  State  in  violation  of  its  laws.  When  these 
foreign  corporations  come  into  this  State  to  do  business, 
they  must  conform  to  the  laws  and  public  policy  of  this 
State.  Moreover,  the  property  transferred  to  Johnson, 
and  through  him  to  the  Glucose  Sugar  Refining  Company, 
consisted  largely  of  real  estate,  located  in  Illinois,  and 
nothing  is  better  settled  than  that  the  validity  of  all 
transactions  relating  to  land  depends  upon  the  laws  of 
the  State  where  the  land  is  situated.  {Wunderle  v.  TFwn- 
derle,  144  111.  40).  If  real  estate  in  Illinois,  owned  by  do- 
mestic corporations,  cannot  be  used  for  the  purpose  of 
carrying  out  the  business  of  an  illegal  trust  or  combina- 
tion, real  estate  in  Illinois,  owned  by  a  foreign  corpora- 
tion, cannot  be  used  for  such  a  purpose. 

We  are,  therefore,  of  the  opinion  that  the  fact,  that 
the  American  Glucose  Company  and  the  Glucose  Sugar 
Refining  Company  were  foreign  corporations,  does  not 
militate  against  the  power  of  the  courts  in  this  State  to 
grant  relief  under  such  a  bill  as  is  filed  in  this  case. 

Fifth — One  of  the  features  of  the  transaction,  by  which 
the  property  of  the  American  Glucose  Company  was 
taken  from  it,  is  the  contract  entered  into  on  August  11, 
1897,  bet-ween  that  company  and  the  Glucose  Sugar  Re- 
fining Company.  This  contract  indicates  clearly,  that 
the  object  of  the  whole  scheme  was  to  suppress  com- 
petition in  the  manufacture  of  the  products  referred  to, 
and  to  create  a  monopoly  therein.     By  the  terms  of  that 
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agreement,  the  American  Glucose  Company  agreed,  that 
it  would  npt,  at  any  time  during  the  period  of  twenty- 
five  years  from  that  date,  within  a  radius  of  fifteen  hun- 
dred miles  of  Chicago,  engage  in  the  business  of  buying, 
manufacturing,  or  selling  glucose,  grape  sugar,  or  any  of 
the  products  produced  by  any  glucose  factory;  and  it  was 
therein  recited,  that  the  agreement  so  to  refrain  from  en- 
gaging in  such  business  for  the  period  named  was  a  part 
of  the  consideration  paid  by  the  Glucose  Sugar  Refining 
Company  for  the  purchase  of  the  property  of  the  Ameri- 
can Glucose  Company.  Contracts  in  total  restraint  of 
trade  are  void;  but  contracts  in  restraint  of  trade  are 
valid,  and  will  be  enforced,  where  the  restraint  is  rea- 
sonable, partial,  and  founded  upon  a  good  consideration. 
In  other  words,  all  contracts  made  in  general  restraint 
of  trade  are  void.  A  contract  to  refrain  from  trade 
throughout  an  entire  State  has 'been  held  to  be  general 
and  illegal,  while  limitation  to  a  particular  place  is  al- 
lowable. It  has,  however,  been  held  that  some  callings 
would  be  treated  as  being  under  general  restraint,  if  in- 
hibited by  contract  throughout  the  State,  while  others 
would  not.  (8  Am.  &  Eng.  Ency.  of  Law,  p.  882;  9  id. 
pp.  884-888).  Where  a  contract  in  restraint  of  trade  is 
general  not  to  pursue  one's  trade  at  all,  or  not  to  pursue 
it  in  the  entire  realm  or  country,  the  contract  is  clearly 
against  public  policy,  and  as  such  is  void.  (Beach  on 
Monopolies  and  Industrial  Trusts,  p.  114,  sec.  87).  In 
Hursen  v.  Gavin,  162  111.  377,  we  said:  "Undoubtedly,  con- 
tracts in  total  restraint  of  trade  are  void.  ♦  ♦  ♦  A 
contract  in  restraint  is  thus  total  and  general,  when, 
by  it,  a  party  binds  himself  not  to  carry  on  his  trade  or 
business  at  all,  or  not  to  pursue  it  within  the  limits  of  a 
particular  country  or  State." 

The  evidence  shows,  that  the  manufacture  of  glucose 
and  grape  sugar  and  their  products  is  confined  to  a  cer- 
tain "corn  belt,"  where  corn  is  raised,  and  that  this  dis- 
trict is  embraced  within  the  territory  specified  in  the 
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contract  of  August  11,  1897;  that  is  to  say,  with  in, a  ra- 
dius of  fifteen  hundred  miles  of  Chicago.  As  the  evidence 
in  this  record  tends  to  show  that  glucose  can  only  be 
manufactured  successfully  within  this  radius,  the  agree- 
ment not  to  manufacture  and  sell  it  therein  amounted, 
in  effect,  to  an  agreement  in  total  or  general  restraint  of 
trade;  hence,  the  agreement  was  void,  and  stamps  the 
transaction,  of  which  it  was  a  part,  as  illegal. 

Sixth — The  question  arises  what  is  the  proper  judg- 
ment to  be  rendered  by  this  court  in  this  case.  As  has 
already  been  stated,  the  Glucose  Sugar  Refining  Com- 
pany filed  a  demurrer  to  a  part  of  the  bill  and  an  answer 
to  a  part.  The  demurrer  was  directed  against  such  parts 
of  the  bill,  as  alleged  the?  sale  of  the  property  of  the 
American  Glucose  Compatiy  to  be  a  part  of  one  general 
transaction,  which  involved  the  sales  of  the  properties 
of  five  other  corporations.  The  answer  purports  to  be 
directed  to  those  parts  of  the  bill,  which  specify  other 
features  of  the  transfer  of  the  property  of  the  American 
Glucose  Company  outside  of  the  connection  of  such  trans- 
fer with  the  other  transfers  in  question.  The  main  relief 
sought  by  the  bill  is  the  setting  aside  of  the  transfer  of 
the  property  of  the  American  Glucose  Company.  It  mat- 
ters not  that  such  transfer  is  sought  to  be  set  aside  on 
several  grounds.  The  relief  is  the  same  whatever  ground 
may  be  relied  upon.  The  answer  sets  up  the  fact,  that 
the  American  Glucose  Company  is  a  corporation  organ- 
ized under  the  laws  of  New  Jersey  for  the  purpose  of 
engaging  in  the  business  of  manufacturing  glucose,  etc., 
and  other  products  of  corn  in  Illinois;  it  then  proceeds 
to  set  up  the  execution  of  the  deeds  of  the  American  Glu- 
cose Company  to  Johnson,  and  of  Johnson  to  the  Glucose 
Sugar  Refining  Company;  and  it  then  alleges, , 'that  the 
latter  company  paid  cash  for  the  premises  at  the  date  of 
the  delivery  of  said  deeds.  The  bill  had  alleged,  that  the 
method  of  the  pool  or  combination  was  to  swallow  up 
or  merge  therein  the  plants  engaged  in  such  business  in 
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the  Ujiited  States  by  issuing*  to  the  several  corporations, 
theretofore  operating  that  business,  stock  in  the  said 
pool  or  combine  or  in  said  trust  or  corporation;  and,  that 
where  this  method  failed,  its  method  was  to  buy  such 
other  organizations  and  plants  for  cash.  The  buying"  of 
some  of  the  plants  for  cash  when  it  was  necessary,  was 
a  part  of  the  method  of  carrying  out  the  pool  or  combi- 
nation. The  demurrer,  being  directed  to  such  parts  of 
the  bill  as  had  reference  to  the  formation  of  the  pool 
or  combination,  was  necessarily  directed  to  those  parts 
which  alleged  the  payment  of  cash  as  a  method  of  carry- 
ing it  out,  as  well  as  to  those  parts  which  alleged  the 
taking  of  stock  in  the  new  corporation,  as  the  method 
of  securing  the  properties  to  be  purchased.  Hence,  the 
answer  was  directed  to  the  same  part  of  the  bill  to  which 
the  demurrer  was  directed.  Again,  the  answer  sets  up 
facts,  showing  that  the  American  Glucose  Company  relin- 
quished its  manufacturing  business  at  Peoria,  and  trans- 
ferred its  property,  through  the  deeds  to  Johnson,  to  a 
new  corporation,  organized  in  New  Jersey  to  do  the  same 
business  in  Illinois,  which  the  American  Glucose  Com- 
pany had  theretofore  done  in  Illinois.  In  other  words, 
the  answer  sets  up  facts,  showing  that  the  American  Glu- 
cose Company  discontinued  the  business,  for  which  it  was 
created,  and  surrendered  to  another  corporation  its  prop- 
erty and  the  conduct  of  such  business,  without  alleging 
in  any  way  that  the  American  Glucose  Company  was  in- 
solvent, or  that  it  was  necessary  for  it  so  to  transfer  its 
business  and  property.  The  effect  of  such  transfer  was 
to  lessen  the  number  of  corporations  engaged  in  the  busi- 
ness of  manufacturing  glucose,  because  the  answer  treats 
the  Glucose  Sugar  Refining  Company  as  an  already  ex- 
isting corporation,  engaged  in  the  business  when  the 
transfer  to  it  was  made.  If  this  was  so,  the  American 
Glucose  Company,  without  cause,  suppressed  competition 
in  the  business  to  the  extent  stated.  This  part  of  the 
answer,  therefore,  was  directed  to  the  allegations  in  re- 
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gard  to  the  formation  of  a  trust  set  forth  in  the  bill,  and 
was,  therefore,  directed  to  the  same  part  of  the  bill  which 
was  demurred  to.  Again,  the  bill  was  charged  by  the 
Glucose  Sugar  Refining  Company  to  be  demurrable  upon 
the  ground  that  it  was  filed  by  a  stockholder;  and  the 
reason,  why  it  is  urged  that  a  stockholder  cannot  file  a 
bill,  is,  that  a  stockholder  cannot  enjoin  the  sale  of  the 
property  of  a  corporation  upon  the  ground  that  the  pur- 
chaser intends  to  violate  the  criminal  law  of  the  State. 
The  answer,  however,  proceeds  to  reply  to  the  bill  as 
though  it  was  properly  in  court,  and  the  stockholder  had 
a  right  to  file  it.  In  other  words,  the  answer  concedes 
what  the  demurrer  denies. 

The  defendant  may  not  answer  and  demur  also  to  the 
same  part  of  the  bill.  If  he  demur  to  a  part,  and  answer 
to  the  same  part,  both  cannot  stand;  the  demurrer  in  such 
case  is  overruled  by  the  answer.  (Barbay^a  Appeal^  119  Pa. 
St.  413;  6  Ency.  of  PI.  &  Pr.  p.  414).  We  are  inclined  to 
the  opinion,  that  the  answer  of  the  Glucose  Sugar  Refin- 
ing Company  overrules  its  demurrer  in  one  or  more  of  the 
respects  above  referred  to. 

But  whether  this  is  so  or  not,  the  Glucose  Sugar  Re- 
fining Company  was  a  purchaser  of  the  property  pendente 
lite.  Counsel  for  the  Glucose  Sugar  Refining  Company 
claim  that  there  was  a  sale  of  this  property  to  it.  It  is 
doubtful,  under  the  evidence,  whether  there  was  any  sale 
at  all.  The  deed  by  the  American  Glucose  Company  was 
made  to  Johnson,  but  he  swears  that  it  was  never  deliv- 
ered to  him,  and  that  he  never  purchased  the  property. 
The  deed  by  the  American  Glucose  Company  was  not 
made  to  the  Glucose  Sugar  Refining  Company,  but  was 
made  to  Johnson,  and  a  deed  is  alleged  to  have  been 
made  by  him  to  the  Glucose  Sugar  Refining  Company. 
Johnson  received  no  purchase  money,  and  when  he  signed 
the  deed,  was  not  aware  of  the  character  of  the  instru- 
ment he  was  signing.  The  deed  made  to  him,  and  the 
deed  made  by  him,  were  made  after  this  bill  was  filed, 
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and  after  summons  was  served  upon  the  American  Glu- 
cose Company.  Lis  pendens  begins  from  the  service  of  the 
summons  or  subpoena  after  the  filing  of  the  bill.  (Grant 
V.  Bennett,  96  111.  513).  "A  purchaser  from  the  defendant 
while  the  suit  is  pending  acquires  his  interest  subject  to 
such  decree  as  may  be  rendered  on  the  hearing."  {Norris 
V.  lie,  152  111.  190).  In  Norris  v.  lie,  supra,  we  said  (p.  205): 
"Where  there  is  a  purchase  pendente  lite,  not  only  is  the 
purchaser  bound  by  the  decree  that  may  be  made  against 
the  person  from  whom  he  derives  the  title,  but  the  liti- 
gating parties  are  exempted  from  taking  any  notice  of 
the  title  so  acquired;  and  such  purchaser  need  not  be 
made  a  party  to  the  suit.  He  is  not  a  necessary  party, 
because  his  vendor  or  grantor  continues  as  the  represen- 
tative of  his  interests,  and  the  plaintiff  or  complainant 
may  ignore  his  purchase,  and  proceed  to  final  decree 
against  the  original  parties." 

Here,  the  American  Glucose  Company,  and  the  officers 
and  directors  thereof,  and  the  majority  of  stockholders, 
withdrew  their  answers,  and  submitted  to  a  default;  and 
a  decree,  confessing  all  the  allegations  of  the  bill,  was 
entered  against  them.  That  decree  is  binding  upon  the 
Glucose  Sugar  Refining  Company  as  a  purchaser  pendente 
lite.  As  a  decree  pro  confesso  was  entered  against  the 
American  Glucose  Company,  finding  such  allegations  of 
the  bill  to  be  true,  as  justify  the  settiiig  aside  of  the 
sale  of  its  property,  the  Glucose  Sugar  Refining  Com- 
pany, which  claims  to  derive  title  from  the  American 
Glucose  Company,  is  bound  by  this  decree  against  the 
latter  company. 

The  decree  pro  cortfesso  is  sustained  by  the  testimony 
in  the  record.  Wilson,  counsel  for  the  Glucose  Sugar 
Refining  Company,  was  present  at  the  taking  of  all  the 
testimony  on  the  part  of  the  complainants  below,  and 
cross-examined  the  witnesses.  The  interests  of  the  Ameri- 
can Glucose  Company,  and  its  officers  and  directors,  were 
one  with  those  of  the  Glucose  Sugar  Refining  Company. 
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According  to  the  showing"  made  by  this  record,  as  soon 
as  the  answers  of  the  former  were  withdrawn,  their 
counsel  at  once  entered  their  appearance  as  solicitors 
of  the  latter. 

It  is  true,  that  counsel  for  the  Glucose  Sugar  Refin- 
ing Company  refused  to  allow  witnesses  to  testify  upon 
many  material  and  important  matters.  Many  of  these 
witnesses  say,  that  they  declined  to  answer,  simply  be- 
cause Wilson  objected  to  the  questions.  Two  of  the  coun- 
sel in  this  case  refused  to  answer  questions  when  they 
were  upon  the  stand  as  witnesses.  As  we  understand 
the  record,  the  refusal  to  answer  was  not  placed  upon 
the  ground,  that  the  witnesses  would  thereby  criminate 
themselves,  as  showing  their  violation  of  the  laws  of  the 
State  against  trusts  and  combines.  Their  privilege  in. 
this  regard  was  not  claimed.  Nor  did' the  main  coun- 
sel, when  testifying,  base  the  refusal  to  answer  upon  the 
ground  that  to  do  so  would  be  to  divulge  privileged  com- 
munications. These  witnesses  were  forbidden  to  answer 
merely  upon  the  alleged  ground  that  the  questions  ad- 
dressed to  them  called  for  immaterial  testimony.  This  is 
no  Reason  why  a  witness  should  refuse  to  answer,  where, 
in  the  question,  no  self-crimination  or  privileged  commu-- 
nication  is  involved.  Therefore,  the  constant  objections 
and  refusals  to  answer,  which  appear  all  through  this 
record,  amount  to  an  actual  obstruction  of  the  adminis- 
tration of  justice.  The  fact  of  such  refusal  is  to  be  con- 
sidered against  the  defendants,  the  same  as  any  other 
refusal  to  produce  evidence,  which  is  within  the  power 
of  a  witness.  Such  refusal  to  answer  is  competent  evi- 
dence against  the  witness.  {Andrews  v.  Freie,  104  Mass. 
234;  29  Am.  &  Eng.  Ency.  of  Law,  p.  846). 

But  notwithstanding  the  difficulties  thrown  in  the  way 
of  eliciting  evidence  by  these  objections  and  refusals  to 
answer,  the  record  contains  sufficient  testimony  to  set 
aside  the  transfer  made  of  the  property  of  the  American 
Glucose  Company,  as  the  same  is  above  detailed. 
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Many  points  are  made  by  counsel  for  Joseph  Pirmenich 
and  George  Pirmenich  in  their  arguments  in  support  of 
their  demurrer  to  the  bill.  But,  in  view  of  the  disposition 
of  the  case  so  far  as  the  Pirmenichs  are  concerned,  which 
is  hereinafter  made,  it  is  unnecessary  to  notice  these 
points.  Allegations  of  the  bill  which  concern  the  Pir- 
menichs are  few  and  meagre.  Counsel  for  plaintiffs  in 
error  consents  in  his  brief,  that  the  bill  may  be  dismissed 
as  to  the  Pirmenichs. 

So  far  as  the  Illinois  Trust. and  Savings  Bank  is  con- 
cerned, it  claims  to  have  no  interest  in  the  transaction, 
except  as  a  repository,  and  holder  in  escrow  of  the  pa- 
pers of  all  the  parties  concerned. 

Therefore,  we  are  inclined  to  think,  that  whatever 
error  the  circuit  court  committed  in  sustaining  the  de- 
murrer of  the  Pirtnenichs  and  of  the  bank  is  not  sufficient 
to  justify  a  reversal  and  remandment  of  the  cause  for  the 
purpose  of  allowing  them  to  answer  the  bill. 

The  decree  of  the  court  below,  dismissing  the  bill,  is 
reversed,  and  the  cause  is  remanded  to  the  circuit  court 
of  Peoria  county,  with  instructions  to  dismiss  the  bill  as 
to  Joseph  Pirmenich  and  George  Pirmenich,  and  the  Illi- 
nois Trust  and  Savings  Bank,  and  to  enter  a  decree,  set- 
ting aside  the  deed  of  the  American  Glucose  Company 
to  Edwin  L.  Johnson,  and  the  deed  executed  by  Edwin 
L.  Johnson  to  the  Glucose  Sugar  Refining  Company,  and 
all  the  contracts,  assignments,  and  other  instruments, 
accompanying  the  delivery  of  those  deeds,  so  far  as  the 
American  Glucose  Company  and  its  directors  and  officers 
and  stockholders  are  concerned,  and  to  grdnit  such  other 
and  further  relief  as  is  consistent  with  the  prayer  of  the 
bill,  and  as  is  sustained  by  the  evidence  already  in  the 

record 

Reversed  and  remanded  with  directions. 
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George  W.  Ragain 

V. 

Granville  E.  Stout. 
Opinion  JUed  October  16,  ISBO—Beheaiing  denied  December  9, 1899. 

1.  Licenses — license  to  cut  timber,  carries  no  interest  in  the  reaUy.  A 
license  to  enter  upon  land  and  clear  it  from  timber  carries  no  in- 
terest in  the  realty,  and  is  revocable  at  the  will  of  the  licensor. 

2.  Trespass — licensee  continuing  ioork  after  revocation  of  license  is 
a  trespasser.  One  who  lawfully  enters  upon  the  land  of  another  in 
pursuance  of  a  license  to  cut  timber  becomes  a  trespasser  by  con- 
tinuing the  work  after  revocation  of  the  license. 

3.  Same — when  verdict  in  trespass  will  not  be  distwf)ed.  A  finding  of 
the  jury  in  an  action  for  trespass,  which  places  the  disputed  bound- 
ary line  in  accordance  with  that  established  by  four  surveys  made 
by  three  different  surveyors,  will  not  be  disturbed  where  the  line 
contended  for  by  the  defeated  party  was  based  on  two  surveys  made 
by  the  same  person. 

Appeal  from  the  Circuit  Court  of  Johnson  county; 
the  Hon.  Joseph  P.  Robarts,  Judge,  presiding. 

Prior  to  June  18,  1883,  appellee  owned  one  hundred 
and  sixty  acres  of  land  in  Johnson  county,  being  the  east 
half  of  the  north-east  quarter  of  section  23  and  the  west 
half  of  the  north-west  quarter  of  section  24,  in  township 
12,  south,  range  3,  east.  On  the  above  mentioned  date 
appellee  conveyed  to  John  S.  Whiteside  the  west  half  of 
the  north-west  quarter  of  section  24,  above  named.  In 
December,  1885,  Whiteside  conveyed  the  eighty  acres  to 
the  appellant.  Prior  to  the  first  conveyance  above  men- 
tioned a  survey  of  the  line  between  sections  23  and  24 
was  made  and  a  rail  fence  placed  on  the  line  of  the  sur- 
vey. Subsequently  to  the  first  conveyance  mentioned 
another  survey  was  made,  which  conformed  to  the  first 
survey.  The  survey  as  thus  made  was  recognized  and 
treated  as  the  line  between  the  two  tracts,  and  about  1890 
a  new  division  fence  was  made  between  the  two  tracts, 
each  owner  making  one-half  thereof.    In  May,  1895,  a 
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highway  was  being  laid  out  along  the  south  line  of  appel- 
lee's tract  and  a  surveyor  was  employed  to  make  a  survey 
of  this  highway,  and  in  determining  the  line  of  the  high- 
way he  made  a  survey  of  the  line  between  the  two  tracts 
above  described,  and  by  the  survey  made  the  line  some 
ten  or  twelve  feet  west  of  the  former  surveys,  making  it 
to  that  extent  on  appellee's  land.  After  the  conveyance 
first  above  mentioned,  and  up  to  this  period  when  the 
survey  was  made  of  the  highway,  the  rail  fence  had  been 
treated  as  being  on  the  line  by  appellee  and  his  grantee, 
Whiteside,  as  also  by  appellee  and  appellant,  and  when 
they  constructed  the  fences,  in  1890,  on  the  same  line  on 
which  the  rail  fence  bad  been,  each  continued  to  occupy 
and  was  in  possession  of  the  iand  on  their  respective  sides 
to  the  fence.  Subsequently  to  the  survey  as  made  at  the 
time  the  highway  was  laid  out,  appellee  had  two  surveys 
made  by  the  county  surveyor,  who  in  each  case  located 
the  line  substantially  the  same  as  the  two  surveys  that 
had  been  made  before  the  highway  was  surveyed  and 
which  had  been  acted  on  in  building  the  fences.  Appel- 
lant had  the  same  surveyor  who  surveyed  the  highway 
again  survey  the  line,  and  he  again  located  it  some  ten 
or  twelve  feet  on  appellee,  the  same  as  by  his  former 
survey.  Appellant  cleared  up  the  strip  of  land  to  the 
extent  of  ten  or  twelve  feet  in  width  on  appellee's  land, 
and  whilst  engaged  in  the  work  was  by  appellee  ordered 
to  desist  therefrom  and  to  cease  clearing  up  the  same, 
but,  ignoring  appellee's  objection,  he  continued  the  work, 
when  again  appellee  went  to  him  and  forbade  his  clear- 
ing up  or  working  up  the  timber  cut  down  by  him.  The 
appellant  declared  his  purpose  of  constructing  a  fence 
on  the  line  of  the  survey  that  was  made  on  appellee's 
land  some  ten  or  twelve  feet,  when  appellee  brought  this 
action  before  a  justice  of  the  peace  and  recovered  judg- 
ment, which  was  appealed  to  the  circuit  court  of  Johnson 
county,  where  a  trial  was  had.  No  written  pleadings 
were  had,  but  the  action  is  clearly  trespass  by  the  plain- 
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tiff,  and  the  defense  was  license  and  liberum  tencmentum. 
On  trial  a  verdict  and  judgment  were  entered  for  appel- 
lee for  nominal  damages,  and  appellant  prosecutes  an 
appeal  to  this  court. 

Thomas  H.  Shertdan,  for  appellant 
Whitnel  &  Gillespie,  for  appellee. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

It  cannot  be  doubted  that  the  appellee  was  in  the 
quiet  and  peaceable  possession  of  the  land  on  the  west 
side  of  the  fence  as  it  had  stood  prior  to  the  institution 
of  the  suit,  and  that  that  possession  was  invaded  by  ap- 
pellant. This,  of  itself,  standing  alone,  would  make  a 
prima  fade  case  against  the  appellant.  As  a  matter  of 
defense  the  appellant  insists  that  he  entered  by  the 
license  and  permission  of  appeljee.  Such  a  defense  ad- 
mits possession  in  plaintiff  and  that  defendant  did  the 
act  complained  of,  and  simply  puts  in  issue  whether  the 
act  was  done  with  plaintiff's  consent.  Such  a  license  as 
claimed  by  appellant  carries  no  interest  in  the  realty, 
and  is  revocable  at  the  will  of  the  person  who  grants  the 
license.  (Woodward  v.  Seety^  11  111.  157;  Kimball  v.  Custer^ 
73  id.  389;  Simpson  v.  Wright,  21  111.  App.  67;  Stoddard  v. 
FUgar,  21  id.  560.)  Without  entering  into  a  discusssion 
of  the  question  as  to  whether  the  appellant  originally 
entered  by  the  license  of  appellee,  the  uncontradicted 
evidence  shows  that,  even  if  a  license  was  ever  granted, 
it  was  revoked  by  the  appellee  and  appellant  forbidden 
to  further  prosecute  the  work  or  .to  further  trespass  on 
him,  but  that,  regardless  of  the  act  of  the  appellee,  the 
appellant  continued  to  clear  up  the  land  and  refused  to 
desist  from  so  doing,  and  declared  a  purpose  of  clearing 
up  the  land  and  to  remove  his  fence  to  what  he  claimed 
was  the  line.    Even  if  appellant  lawfully  entered  on  the 
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land  at  the  commencement  of  the  work,  his  continuing  to 
work  after  the  license  was  revoked  would  constitute  him 
a  trespasser,  so  that  under  the  claim  of  license  no  defense 
could  exist  in  favor  of  appellant. 

There  is  no  question  but  that  the  title  was  in  the  re- 
spective parties  to  the  tracts  of  land  respectively  claimed 
by  them,  and  such  title  is  shown  by  the  record.  The  con- 
troversy in  reality  is  over  the  question  as  to  what  con- 
stitutes the  true  line  of  the  survey.  Four  surveys  were 
made  by  three  different  surveyors,  who  placed  the  line 
at  the  point  where  the"  fences  were  constructed.  One'  of 
these  surveys  was  made  prior  to  1883,  another  was  made 
when  appellant's  grantor  was  the  owner  of  one  tract, 
and  two  others  were  made  after  1895.  Two  surveys  were 
made  by  the  same  surveyor,  who  placed  the  line  at  the 
point  where  it  is  contended  by  appellant  that  it  should 
be  established.  There  is  conflict  in  the  testimony  on  this 
question  of  fact,  but  from  an  examination  of  the  record 
it  is  clear  that  the  weight  of  evidence  is  with  the  find- 
ing of  the  jury,  and  clearly  authorizes  the  verdict  and 
judgment  as  entered.  There  is  nothing  in  the  record  that 
would  authorize  us  to  disturb  the  verdict  on  this  question. 

Complaint  is  made  as  to  the  giving  and  refusing  of 
instructions.  A  great  many  instructions  were  given  on 
each  side  as  to  the  different  phases  of  the  case,  and  with- 
out entering  into  an  extended  discussion  of  these  instruc- 
tions, which  would  extend  this  opinion  to  an  unreasonable 
length,  it  is  sufficient  to  say  that  the  instructions,  as  a 
series,  correctly  stated  the  law  and  were  not  misleading. 

The  judgment  of  the  circuit  court  of  Johnson  county 
is  affirmed.  Judgment  afflm^. 
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what  will  not  sustain  claim  of  settlement  of  partnership. .  473 
when  partner  is  not  chargeable  with  interest  on  accounting-.  473 

ACQUIESCENCE. 

trustee  is  liable  for  loss  on  investment  in  absence  of  acqui- 
escence by  beneficiary 77 

an  estoppel  against  a  remainder-man,  by  acquiescence  in 
a  misuse  of  the  property,  cannot  arise  until  his  interest 
falls  into  possession 77 

grantor's  failure  to  assert  ownership  for  over  thirty  years 
tends  to  support  the  validity  of  the  deed 341 

ACTIONS  AND  DEFENSES.—See  RIGHTS  AND  REMEDIES. 

benefit  society  relying  upon  forfeiture  as  a  defense  to  suit 
for  mortuary  benefits  must  show  that  the  constitution 
and  by-laws  were  strictly  followed 27 

when  clause  in  a  fire  policy  limiting  time  for  bringing  suit 
will  not  be  strictly  enforced 33 

when  administrator  may  recover  for  loss  by  fire  occurring 
after  the  death  of  the  assured 39 

laches  cannot  be  imputed  in  an  action  for  fraud  until  the 
fraud  was  discovered 77 

estoppel  against  a  remainder-man,  by  way  of  acquiescence 
in  a  misuse  of  the  property,  cannot  arise  until  his  inter- 
est falls  into  possession 77 

when  partner  who  has  purchased  deceased  partner's  inter- 
est cannot  enforce  subsequently  discovered  firm  liability 
against  deceased  partner's  estate. 1^4 

payment  by  a  principal  of  a  claim  for  goods  delivered  to 
his  agent  is  not  a  satisfaction  of  a  demand  by  a  mere 
stranger  or  volunteer 187 

what  evidence  prima  facte  establishes  plea  of  payment 187 

that  party  injured  by  defective  sidewalk  knew  of  its  condi-* 
tion  does  not  necessarily  bar  recovery  against  city  if  he 
was  using  due  care 215 
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ACTIONS  AND  DEFENSES.— Con^wwd,  page. 

an  additional  count  merely  re-stating'  the  case  made  by  the 
original  count  filed  in  time  is  not  hatred  by  the  Statute 
of  Limitations 359 

certification  by  a  bank  of  a  raised  draft  upon  It  does  not 
preclude  bank  from  recovering  the  over-payment  from 

one  receiving  draft  on  faith  of  certification 367 

.  what  not  a  defense  to  suit  by  a  bank  to  recover  over-pay- 
ment on  raised  draft 367 

when  railroad  company  cannot  claim  that  property  owners 
are  estopped  to  assert  a  time  limit  in  their  petition  to 
city  council  to  allow  railroad  to  lay  tracks  in  street 382 

one  acquiring"  possession  by  collusion  with  tenants  cannot 
impeach  the  landlord's  title  before  surrendering^  the  pos- 
session so  obtained 464 

general  plea  of  non  damnijicatus  is  not  g-ood  in  an  action  of 
debt  for  breach  of  a  covenant  to  pay  a  specified  sum  of 
money  made  by  way  of  indemnity 501 

matters  which  mig-ht  have  been  litigated  in  injunction  suit 
are  not  available  defenses  in  suit  on  bond  given  on  ap- 
peal from  order  dissolving  injunction 501 

ADMINISTRATORS.— See   EXECUTORS    AND   ADMINISTRA- 
TORS. 

AFFIDAVITS. 

a  tax  deed  is  invalid  where  the  affidavit  on  which  it  is  based 
fails,  to  state  that  notice  of  the  purchase  was  served  up- 
on the  owner 512 

affidavit  for  a  tax  deed  is  not  sufficient  which  alleges  that 
notice  was  served  upon  a  certain  person  "as  owner"  who 
claimed  some  interest  as  "owner  or  otherwise" 512 

AGENCY.— See  PRINCIPAL  AND  AGENT. 

ANNEXATION. 

the  Annexation  act  of  1889  applies  to  the  town  of  Cicero. .  301 

town  of  Cicero  does  not  exist  under  Township  Organization 
act  but  under  special  acts  of  1867  and  1869 301 

in  dividing  or  changing  boundaries  of  towns,  county  board 
may  annex  detached  territory  to  other  towns  for  pur- 
poses of  township'  government 302 

completed  annexation  is  not  affected  by  subsequent  laws. .  302 

ANTE-NUPTIAL  CONTRACTS. 
•  ante-nuptial  contract  should  be  construed  with  reference 
to  the  circumstances  surrounding  the  parties  at  the  time 
it  was  executed 319 


Digitized  by 


Google 


182  E]  INDEX.  651 
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an  ante-nuptial  contract  must  be  clear  in  order  to  deprive 

parties  of  their  marital  rights 319 

ante-nuptial  contract  construed  as  barring  husband's  rights 

in  wife's  property .* 319 

when  complainant  in  bill  to  enforce  ante-nuptial  contract 

is  not  a  mere  volunteer 319 

APPEALS  AND  ERRORS. 

Appellate  Court  may  decline  to  set  vprdict  aside  as  exces- 
sive unless  the  amount  justifies  an  inference  of  passion 
or  prejudice  on  part  of  the  jury 9 

instruction  that  jury  "will"  find  a  verdict  for  plaintiff  if  he 
has  proved  his  material  allegations  is  not  mandatory. ...      9 

when  instruction,  to  jury  after  retirement  is  not  erroneous.    15 

refusal  to  instruct  jury  to  disregard  counts  is  not  reversi- 
ble error  if  there  are  one  or  more  good  counts  sufficient 
to  sustain  the  judgment  and  applicable  to  thfe  evidence. .     18 

whether  verdict  is  against  the  weight  of  the  evidence  is 
not  a  question  for  the  Supreme  Court  in  suits  at  law. ...     18 

question  of  proximate  cause  of  injury  is  one  of  fact  settled 
by  the  judgment  of  Appellate  Court 18 

permitting  exhibition  of  injury  to  the  jury  is  not  ground 
for  reversal  unless  th^re  is  an  abuse  of  discretion 19 

one  cannot  complain  of  rulings  in  his  own  favor 19 

refusal  of  defendant's  instructions  is  not  error  where  no 
defense  against  plaintiff's  prima  facie  case  is  made 27 

remarks  by  the  court  to  aid  the  jury  in  understanding  tes- 
timony of  a  witness  speaking  in  a  foreign  tongue  are  not 
objectionable 27 

right  to  assign  error  on  overruling  of  demurrer  is  waived 
by  pleading  over 33 

whether  insurance  company  waived  proofs  of  loss  is  a  ques- 
tion of  fact  settled  in  Appellate  Court 33 

when  findings  of  court  will  sustain  decree  for  dower 126 

damages  allowed  for  the  detention  of  dower  cannot  be  sus- 
tained where  the  evidence  is  not  preserved  and  the  re- 
citals in  the  decree  do  not  authorize  it 126 

when  no  question  of  law  is  presented  to  Supreme  Court.. . .  143 

objections  not  brought  to  attention  of  Appellate  Court  can 
not  be  urged  as  ground  for  reversing  its  judgment 187 

chancellor's  exclusion  of  incompetent  affidavit  cures  the 
master's  error  in  admitting  it 187 

chancellor's  findings  of  fact  from  confiicting  oral  testi- 
mony will  not  be  lightly  disturbed  on  appeal 192 

it  is  error  to  award  execution  against  municipal  corpora- 
tion for  costs  on  granting  injunction  to  restrain  it  from 
changing  boundary  of  street 192 
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the  Appellate  Court  need  only  consider  such  assignments 
of  error  as  were  not  waived  and  are  argued  in  the  briefs.  224 

findings  of  the  chancellor  supported  by  the  evidence  will 
be  sustained  on  appeal 227 

when  instruction  as  to  disreg'arding'  testimony  on  ground 
that  witness  has  sworn  falsely  is  properly  refused 232 

an  instruction  in  personal  injury  case  that  under  specified 
circumstances  the  plaintiff  was  bound  to  use  "more  than 
ordinary  care"  is  erroneous 232 

alleg'ed  misconception  of  the  law,  indicated  in  court's  re- 
marks when  announcing  his  decision,  cannot  be  urged  as 

error  in  absence  of  propositions  of  law 246 

•  court's  finding  of  fact  on  matter  resting  in  the  opinion  of 
the  witnesses  whose  testimony  is  conflicting  will  not  be 
lightly  disturbed  on  appeal 246 

when  motion  to  dismiss  appeal  for  insufficiency  of  appeal 
bond  must  be  denied , 250 

section  90  of  Practice  act  and  section  8  of  Appellate  Court 
act,  concerning  appeals  from  Appellate  Court,  are  in  pari 
materia  and  must  be  construed  together 264 

Appellate  Court's  judgment  affirming  denial  of  assignor's 
petition  for  exemption  of  $400  is  final,  in  absence  of  cer- 
tificate of  importance 264 

when  opinion  of  Appellate  Court  is  binding  upon  that  court 
upon  second  appeal  in  same  cause 267 

one  cannot  take  advantage,  on  appeal,  of  an  infirmity  in 
an  instruction  he  requested 268 

instruction  in  action  for  death,  that  jury  might  consider 
what  widow  might  reasonably  ha^e  expected,  in  a  pecuni- 
ary way,  from  life  of  deceased,  is  not  objectionable 268 

when  remittitur  of  half  amount  of  the  verdict  is  properly  re- 
quired on  appeal 298 

instruction  that  in  estimating  damages  jury  might  consider 
pain  and  suffering  in  connection  with  injuries  does  not 
authorize  damages  for  mental  pain  and  suffering 298 

a  certified  copy  of  order  or  judgment  appealed  from  is  not 
the  record  of  the  order  or  judgment  required  by  section  72 
of  the  Practice  act 310 

leave  to  file  a  complete  record  cannot  be  granted  while  the 
order  dismissing  the  appeal  is  in  force 310 

when  bill  of  exceptions  is  good  though  signed  by  successor 

of  trial  judge 312 

.  error  in  sustaining  demurrer  to  plea  of  Statute  of  Limita- 
tions is  reversible  if  the  verdict  might  have  been  based 
entirely  upon  the  issue  made  by  the  count 359 

assignments  of  error  on  instructions  not  considered  unless 
the  alleged  error  is  pointed  out 307 
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when  Supreme  Court  may  examine  stipulation  of  facts  on 
appeal  from  the  Appellate  Court 391 

when  remarks  by  State's  attorney  are  not  prejudicial 411 

reading  the  defendant's  instructions  consecutively,  but  be- 
tween portions  of  People's  instructions,  thoug]^  not  good 
practice,  is  not  reversible  error 412 

accused,  if  present  when  motion  for  new  trial  was  passed 
upon,  cannot  complain  that  he  was  absent  at  the  argu- 
ment if  his  counsel  consented  to  his  absence.   412 

verdict  in  criminal  case  will  not  be  lightly  disturbed  upon 
the  facts  alone 412 

when  judgment  of  Appellate  Court  is  conclusive 440 

objections  to  the  master's  findings  must  be  made  below —  486 

instruction  in  an  action  on  accident  policy,  that  burden  of 
proof  is  on  defendant  to  establish  defense  of  suicide  by 
insured,  is  reversible  error 496 

when  bond  given  on  appeal  from  order  dissolving  injunction 
is  not  improperly  conditioned 501 

instruction  concerning  matters  set  up  in  plea  to  which  a 
demurrer  was  sustained  is  properly  refused 501 

when  bill  of  exceptions  becomes  part  of  record  though  not 
filed  with  clerk  until  after  expiration  of  time  allowed  for 
settling  and  signing  same 516 

court  must  refuse  peremptory  instruction  for  defendant  if 
the  evidence  tends  to  prove  plaintiflTs  case 523 

in  passing  on  refusal  of  a  peremptory  instruction  Supreme 
Court  does  not  weigh  the  evidence 523 

when  Supreme  Court  is  precluded  from  a  consideration  of 
the  case  under  Appellate  Court's  recital  of  facts 533 

when  Appellate  Court's  recital  of  facts  precludes  recovery 
against  railroad  by  injured  fireman 533 

Supreme  Court  may  consider  testimony  on  an  issue  of  fact 
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when  error  will  not  justify  remandment 551 

when  verdict  in  trespass  will  not  be  disturbed 645 

APPROPRIATIONS.— See  STATUTES. 

ASSIGNMENT.— See  VOLUNTARY  ASSIGNMENTS. 

equity  may  entertain  bill  to  enforce  an  equitable  assign- 
ment of  part  of  a  particular  fund 166 ' 

delivery  of  duplicate  assignment  to  an  insurance  agent,  in 
accordance  with  conditions  of  policy,  is  not  a  delivery  to 
a  third  person  for  the  assignee 287 

what  not  a  valid  gift  of  insurance  policy 287 
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a  trust  with  reference  to  assig-nment  of  a  life  policy  does 
not  exist  where  gift  of  assignment  was  incomplete 287 

contractor's  order  on  a  village  for  work  done  on  local  im- 
provement operates  as  a  pro  tanio,  equitable  assignment 
to  the  p^ee  of  the  amount  due  the  contractor 486 

what  will  operate  as  an  equitable  assignment  of  part  of  a 
special  assessment  fund 486 

ATTORNEJYS  AT  LAW. 

answer  to  petition  to  disbar  attorney  for  malconduct  should 
not  merely  deny  the  charges  but  should  explain  the  trans- 
actions to  which  they  relate 425 

fraudulently  inducing  the  court  to  take  jurisdiction  of  and 
grant  decrees  in  divorce  cases  is  ground  for  disbarment.  425 

circuit  court's  judgment  convicting  attorney  of  malcon- 
duct is  res  Judicata  in  a  subsequent  disbarment  proceeding 
for  the  same  cause 425 

a  judgment  convicting  attorney  of  malconduct,  entered  by 
consent  to  prevent  prosecution  of  other  charges,  will  not 
be  vacated  because  he  acted  on  his  counsel's  bad  advice.  425 

BANKS. 

certification  by  a  bank  of  a  raised  draft  upon  it  does  not 
preclude  bank  from  recovering  the  over-payment  from 
one  receiving  the  draft  on  faith  of  certification 367 

settled  legal  construction  of  a  contract  of  certification  by 
a  bank  cannot  be  altered  by  proof  of  local  usage  among 
bankers  and  merchants 367 

facts  under  which  bank  receiving  raised  draft  is  liable  to 
drawee  bank  which  certified  same,  for  over-payment 367 

tender  of  draft  is  not  necessary  before  bringing  suit  to 
recover  over-payment,  if  formal  demand  for  such  over- 
payment has  been  refused 367 

what  not  a  defense  to  suit  by  bank  to  recover  over-payment 
on  raised  draft 367 

bank  organized  under  the  laws  of  Illinois  has  no  power  to 
purchase  manufacturing  plants  and  properties 551 

option  contracts  providing  for  the  sale  of  manufacturing 
plants  and  properties  to  a  bank  organized  under  the  laws 
of  Illinois  are  void 551 

BENEFIT  SOCIETIES. 

when  constitution  of  local  lodge  will  control  in  case  of  con- 
fiict  between  it  and  the  constitution  of  the  head  lodge...    27 

a  benefit  society  relying  on  forfeiture  of  membership  as  a 
defense  to  suit  for  mortuary  benefits  must  show  that  the 
constitution  and  by-laws  were  strictly  followed 27 
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certification  by  a  bank  of  a  raised  draft  upon  it  does  not 
preclude  bank  from  recovering"  the  over-payment  from 
one  receiving  the  draft  on  faith  of  the  certification 367 

facts  under  which  bank  receiving  raised  draft  is  liable  to 
the  drawee  bank  which  certified  the  same,  for  the  amount 
of  the  over-payment 367 

when  payees  of  notes  secured  by  trust  deed  are  not  bound 
by  payment  of  debt  to  trustee 454 

BILLS  OP  EXCEPTION. 

when  bill  of  exceptions  is  good  though  signed  by  successor 
of  the  trial  judge 312 

when  bill  of  exceptions  becomes  part  of  record  though  not 
filed  with  clerk  until  after  expiration  of  time  allowed  for 
settling  and  signing  same 516 

BOARDS  OF  EDUCATION. 

township  board  of  education  has  no  power  to  buy  site  for 

high  school  without  authority  of  a  vote  of  the  electors.     119 
the  unauthorized  purchase  of  high  school  site  by  township 

board  of  education  may  be  ratified  by  a  subsequent  vote 

of  the  electors  to  build  upon  the  site  purchased , . .  119 

members  of  board  of  education  are  not  entitled  to  special 

notice  of  a  regular,  fixed  meeting 119 

BONDS.  / 

liability  of  general  bondsmen  of  executor  or  administrator 
cannot  be  extended  by  implication 390 

particular  mention  by  statute  of  a  matter  requiring  a  spe- 
cial bond  indicates  that  the  matter  is  not  intended  to  be 
covered  by  the  general  bond 390 

section  7  of  Administration  act  of  1881  precludes  liability 
of  general  bondsmen  of  executor  for  the  latter's  perform- 
ance of  his  duties  in  selling  real  estate 390 

an  executor  who  sells  real  estate  under  the  will  for  the  sole 
purpose  of  re-investment,  acts  as  trustee 391 

general  bondsmen  of  executor  are  not  liable  for  the  proper 
administration  of  proceeds  of  real  estate  sold  under  the 
power  conferred  by  the  will 391 

executor's  report  is  not  conclusive  on  his  general  bondsmen 
if  the  report  has  not  been  judicially  approved 391 

executor  must  give  a  special  bond  on  selling  real  estate, 
even  though  the  land  lies  outside  the  State 391 

the  general  bondsmen  are  not  liable  for  acts  of  executor  in 
performing  an  undertaking  requiring  a  special  bond.   . . .  391 

when  bond  given  on  appeal  from  order  dissolving  injunction 
is  not  improperly  conditioned 501 
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plea  of  non  damnificatus  is  not  good  In  action  of  debt  b^ed 
on  a  breach  of  covenant  to  pay  a  specified  sum  of  money 

made  by  way  of  indemnity 501 

matters  which  might  have  been  litigated  in  injunction  suit 
are  not  available  defenses  in  a  suit  on  a  bond  given  on 
appeal  from  order  dissolving  injunction 501 

BURDEN  OF  PROOF. 

in  suit  on  accident  policy,  plaintiff  has  burden  of  showing, 
by  a  preponderance  of  the  evidence,  that  the  insured  met 
death  by  accidental  means 496 

instruction  in  an  action  on  accident  policy,  that  defendant 
has  burden  of  establishing  the  defense  of  suicide  by  in- 
sured, is  reversible  error 496 

CANALS. 

State  of  Illinois  does  not  own  the  strip  of  land  ninety  feet 
wide  contiguous  to  the  south  margin  of  the  Illinois  and 
Michigan  canal,  through  section  10 25 

CARRIERS.— See  RAILROADS;  STREET  RAILWAYS. 

owner.of  vessel  carrying  merchandise  owes  duty  of  reason- 
able care  to  party  on  board,  with  his  permission,  to  sup- 
ply employees  with  drinking  water 237 

owner  of  vessel  not  liable  for  injury  to  person  on  board 
with  his  permission,  resulting  from  such  person's  volun- 
tary act  in  jumping  to  the  dock 237 

railroad  company  may,  by  contract  with  express  company, 
exempt  itself  from  liability  for  injuries  to  messenger —  332 

express  messenger  carried  in  special  car,  under  a  special 
contract  to  attend  to  his  employer's  express  business,  is 
not  a  passenger 332 

CASES  CONTROLLED  BY  OTHERS.— See  FORMER  CASES. 
City  of  Chicago  v.  McQraw,  75  111.  666,  holding  State  of  Illinois 

does  not  own  certain  land  along  the  Illinois  and  Michigan 

canal,  controls  Werling  v.  Ingeraoll 25 

Cumminga  v.  Park  Comrs,  181  111.  136,  controls  Cvlver  v.  Park 

Comrs.,  Hamilton  v.  Same^  and  Kostner  v.  Same 134 

Holden  v.  City  of  Chicago,  172  111.  263,  controls  MiUs  v.  City  of 

Chicago 249 

CERTIORARL 

certification  of  person  by  civil  service  commission  cannot 
be  set  aside  and  another  person  substituted  by  common 
law  writ  of  certiorari 241 

certiorari  does  not  lie  to  determine  the  correctness  of  civil 
service  commissioners'  selection 241 
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certification  of  person  by  civil  service  commission  cannot 
be  set  aside  and  another  person  substituted  by  common 
law  writ  of  certiorari 241 

certiorari  does  not  lie  to  determine  the  correctness  of  civil 
service  commissioners'  selection 241 

COLLUSION. 

one  acquiring  possession  by  collusion  with  tenants  cannot 
impeach  the  landlord's  title  before  surrendering  the  pos- 
session so  obtained 464 

COMBINES.— See  TRUSTS  AND  COMBINES. 

COMMERCIAL  PAPER.— See  BILLS  AND  NOTES. 

CONSPIRACY. 

parties  forming"  an  illegal  trust  are  guilty  of  conspiracy 
under  section  I  of  the  act  of  1891,  on  trusts  and  combines.  552 

CONSTABLES. 

provisions  of  sections  11  and  12  of  article  11  of  City  and  Vil- 
lage act,  authorizing  president  and  board  of  trustees  to 
appoint  constable,  are  unconstitutional 528 

CONSTITUTIONAL  LAW. 

provisions  of  statute  are  within  its  title  if  they  are  con- 
nected with  or  incident  to  object  indicated  in  the  title. .  154 

provisions  of  the  Appropriation  act  of  1897  to  the  Illinois 
State  Normal  University  are  within  its  title 154 

when  legislative  determination  of  the  policy  of  the  State 
in  carrying  out  a  constitutional  mandate  is  conclusive. .  154 

uniform  and  contemporaneous  construction  of  a  constitu- 
tional provision  by  the  legislature  affords  a  strong  pre- 
sumption that  such  construction  is  correct  154 

the  Appropriation  act  of  1897  to  the  Illinois  State  Normal 
University  is  constitutional 154 

Mine  Managers  act  of  1891  is  unconstitutional  in  so  far  as 
it  authorizes  third  persons  to  recover  the  penalty  for  its 
violation,  such  provision  not  being  within  the  title 480 

the  constitutionality  of  an  act,  as  well  as  the  suflficiency  of 
a  declaration  based  on  the  statute,  may  be  tested  by  a 
general  demurrer 480 

provisions  of  sections  11  and  12  of  article  11  of  City  and  Vil- 
lage act,  authorizing  president  and  board  of  trustees  to 
appoint  constable,  are  unconstitutional 528 
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of  fire  policy  upon  rolling  stock  of  belt  railway,  as  covering 
cars  of  other  companies  in  its  possession  and  for  which  it 
was  responsible 33 

equivocal  expressions  in  an  insurance  policy  are  construed 
most  strongly  against  the  company 39 

in  construing  general  words  of  an  insurance  policy  the  in- 
tention of  the  parties  must  be  kept  in  view 39 

of  fire  policy,  as  not  being  forfeited  by  change  of  title  oc- 
casioned by  the  death  of  the  assured  before  loss  occurred.    39 

in  interpreting  written  instrument  the  language  used  may 
be  limited  or  enlarged  by  attendant  circumstances 60 

it  will  be  presumed  that  parties  to  post-nuptial  agreement 
intended  to  provide  for  issue  of  particular  marriage 60 

language  of  trust  deed  construed 60 

of  section  15  of  Voluntary  Assignment  act,  as  to  what  cred- 
itors are  entitled  to  consent  to  a  discontinuance  of  the 
assignment  proceeding 68 

a  devise  to  a  specified  person,  her  "heir"  and  assigns,  is 
equivalent  to  "heirs"  and  assigns  and  passes  a  fee  simple 
title  to  the  devisee . . .- 110 

effect  of  section  13  of  Conveyance  act  upon  the  construc- 
tion of  wills 110 

fact  of  legislature's  uniform  and  contemporaneous  con- 
struction of  constitutional  provision  affords  a  strong  pre- 
sumption that  such  construction  is  correct 154 

of  word  "earnings,"  as  used  in  an  acceptance  of  orders  by 
a  contractor,  as  not  meaning  net  earnings  because  of  the 
absence  of  qualifying  words 166 

of  deed  to  grantee  and  her  "bodily"  heirs,  as  passing  an 
estate  for  life  with  remainder  in  fee,  under  section  6  of 
the  Conveyance  act,  changing  rule  at  common  law 171 

sectio/i  90  of  Practice  act  and  section  8  of  Appellate  Court 
act,  concerning  appeals  from  Appellate  Court,  are  m pari 
materia  and  must  be  construed  together 264 

of  section  90  of  the  Practice  act  and  section  8  of  Appellate 
Court  act,  as  to  when  judgment  of  the  Appellate  Court  is 
final  in  absence  of  certificate  of  importance 264 

of  section  26  of  article  6  of  the  constitution,  as  to  right  of 
circuit  or  superior  judge  to  preside  in  the  criminal  court 
of  Cook  county 278 

of  Annexation  act  of  1889,  as  applicable  to  town  of  Cicero.  301 

of  section  72  of  Practice  act,  as  to  what  is  not  a  compli- 
ance with  its  requirement  concerning  record  of  order  or 
judgment  appealed  from 310 

of  ante-nuptial  contract,  as  barring  the  husband^s  rights  in 
the  wife's  property y. 319 
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recital  in  agreement  may  be  resorted  to  where  the  words 
in  the  operative  part  are  of  doubtful  import 319 

of  deed,  as  passing  land  described  subject  to  dower  interest 
of  third  person 341 

habendum  clause  may  be  read  in  .connection  with  granting 
clause  to  explain  ownership,  if  the  granting  clause  leaves 
that  matter  in  doubt 341 

of  section  7  of  Administration  act  of  1881,  as  requiring  ex- 
ecutor to  give  special  bond  on  selling  real  estate 391 

of  agreement  to  re-purchase  stock  at  future  time,  as  not 
being  an  illegal  option  contract 508 

CONTINUANCE. 

undisposed  of  motion  to  vacate  an  order  is  continued  by 
operation  of  law,  without  formal  order  of  continuance. .  351 

CONTRACTS. 

in  construing  a  written  contract  the  language  used  may  be 
limited  or  enlarged  by  the  attendant  circumstances 60 

it  is  presumed  that  parties  to  a  post-nuptial  agreement  in- 
tended to  provide  for  issue  of  the  particular  marriage. .    60 

language  of  trust  deed  construed  : 60 

the  acceptance  of  orders  payable  out  of  "earnings"  under 
a  contract  does  not  refer  to  net  earnings  unless  proper 
words  of  qualification  are  used 166 

when  a  contract  relatihg  to  real  estate  exchange  is  not 
merged  in  conveyances  executed  in  pursuance  thereof. .  227 

ante-nupti?.!  contract  must  be  clear  in  order  to  deprive  the 
parties  of  their  marital  rights 319 

ante-nuptial  contract  should  be  construed  with  reference 
to  the  circumstances  surrounding  the  parties  at  the  time 
it  was  executed 319 

ante-nuptial  contract  construed  as  barring  husband's  rights 
in  the  wife's  property 319 

recital  in  agreement  may  be  resorted  to  if  the  words  in  the 
operative  part  of  the  agreement  are  of  doubtful  import.  319 

when  complainant  in  bill  to  enforce  ante-nuptial  contract 
is  not  a  mere  volunteer 319 

contract  set  up  in  special  plea  to  which  a  demurrer  is  sus- 
tained is  not  thereby  rendered  inadmissible  under  gen- 
eral issue,  if  relevant  and  otherwise  proper 332 

railroad  company  may,  by  contract  with  express  company, 
exempt  itself  from  liability  for  injury  to  messenger 332 

when  specific  performance  of  alleged  contract  by  city  to 
allow  construction  of  street  railway  will  not  be  granted.  433 

contract  for  re-purchase  of  stock  at  future  time  construed 
as  not  being  an  illegal  option  contract 508 
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option  contract  providing  for  sale  of  plants  and  properties 
of  manufacturing  corporations  to  a  bank  organized  un- 
der the  laws  of  Illinois  is  void 651 

agreement  to  form  illegal  trust  need  not  be  in  writing,  but 
may  rest  in  verbal  understanding  evidenced  by  the  acts 
of  the  parties 551 

a  contract  not  to  manufacture  a  product  in  the  territory 
within  which  only  it  can  be  successfully  manufactured  is 
void,  as  in  total  restraint  of  trade 552 

parties  to  contract  to  form  an  illegal  trust  are  guilty  of 
conspiracy 552 

CONVEYANCES.— See  DEEDS;  MORTGAGES. 

a  conveyance  of  property  is  fraudulent  in  law,  regardless 
of  the  debtor's  motives,  if  the  effect  is  to  work  a  fraud 
upon  the  rights  of  the  creditor 256 

when  conveyance  of  debtor's  property  to  corporation  formed 
by  him  is  not  fraudulent  in  law 256 

CORPORATIONS.— See  MUNICIPAL  CORPORATIONS;  RAILr 
ROADS. 

when  constitution  of  local  branch  of  bene^t  society  will 
control  in  case  of  conflict  between  it  and  the  constitu- 
tion of  the  head  lodge 27 

a  benefit  society  relying  on  forfeiture  of  membership  as  a 
defense  to  suit  for  mortuary  benefits  must  show  that  the 
constitution  and  by-laws  were  strictly  followed 27 

charter  of  medical  school  may  be  forfeited  by  quo  warranto 
where  it  issues  diplomas  for  a  price,  without  regard  to 
applicants'  fitness  to  practice  medicine 274 

a  bank  organized  under  the  laws  of  Illinois  has  no  power  to 
purchase  manufacturing  plants  and  properties 551 

an  option  contract  providing  for  the  sale  of  the  plants  and 
properties  of  manufacturing  corporations  to  a  bank  or- 
ganized under  the  laws  of  Illinois  is  void 551 

the  consolidation  of  corporations  to  create  a  monopoly  by 
controlling  prices  and  output  creates  a  "trust" 551 

public  policy  of  Illinois  is  against  trusts  and  combinations 
organized  to  suppress  competition  and  create  monopoly.  551 

fact  that  prices  may  be  reduced  does  not  relieve  trust  from 
its  objectionable  features 551 

a  corporation  cannot  perform  strictly  corporate  acts  out- 
side the  State  of  its  creation 552 

a  stockholder  has  the  right  to  hold  his  investment  in  the 
corporation  in  the  form  of  stock 552 

stockholder,  to  protect  his  pecuniary  interests,  may  enjoin 
sale  of  corporate  property  to  illegal  trust 552 
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foreign  corporations  are  subject  to  the  same  restrictions 
in  Illinois  as  domestic  corporations,  and  have  no  greater 
powers  than  the  latter 552 

court  may  restrain  foreign  corporation  from  transferring 
its  local  real  estate  to  an  illegal  trust 552 

COSTS. 

execution  should  not  be  awarded  against  municipal  cor- 
poration for  costs,  on  granting  injunction  restraining  it 
from  changing  boundary  of  street 192 

defendant  who  refused  tender  of  amount  due,  with  interest, 
cannot  complain  that  he  was  required  to  pay  his  own 
costs  on  setting  aside  of  his  tax  deed 512 

under  the  law  of  1891  the  interest  rate  on  amount  paid  at 
tax  sale  is  five  per  cent 512 

COURTS.— See  APPEALS  AND  ERRORS. 

whether  verdict  is  against  the  weight  of  evidence  is  not  a 

question  for  Supreme  Court  in  suits  at  law 18 

question  of  proximate  cause  of  injury  is  one  of  fact  settled 

by  judgment  of  Appellate  Court 18 

county  court  has  no  power  to  discontinue  voluntary  assign-' 

ment  proceedings  before  the  three  months  allowed  for 

filing  claims  have  expired 68 

order  discontinuing  assignment  proceeding  before  three 

months  is  a  nullity,  and  may  be  set  aside  at  a  later  term.    68 
right  of  court  to  direct  a  verdict  is  not  taken  away  by  a 

confiict  of  the  evidence  upon  an  immaterial  matter 128 

when  no  question  of  law  is  presented  to  Supreme  Court. . .  143 
objections  not  brought  to  attention  of  Appellate  Court  can 

not  be  urged  as  ground  for  reversing  its  judgment 187 

chancellor's  exclusion  of  incompetent  affidavit  cures  mas- 
ter's error  in  admitting  it 187 

the  Appellate  Court  need  only  consider  such  assignments 

of  error  as  were  not  waived  and  are  argued  in  the  briefs.  224 
section  90  of  Practice  act  and  section  8  of  Appellate  Court 

act,  concerning  appeals  from  Appellate  Court,  are  in  pari 

materia  and  must  be  construed  together 264 

right  of  superior  or  circuit  judge  to  preside  in  the  criminal 

court  of  Cook  county 278 

Supreme  Court  will  take  judicial  notice  of  who  are  judges 

of  the  county  courts  of  the  State 312 

when  bill  of  exceptions  is  good  though  signed  by  successor 

of  the  trial  judge 312 

when  Supreme  Court  may  examine  stipulation  of  facts  on 

appeal  from  the  Appellate  Court 391 
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court  will  take  judicial  notice  that  "Johnnie"  is  a  nick- 
name for  "John"  and  that  the  word  "Junior"  or  "Jr."  is 
not  part  of  a  name 412 

fraudulently  inducing  the  court  to  take  jurisdiction  of  and 
enter  decrees  in  divorce  cases  is  ground  for  disbarring 
the  attorney  guilty  of  such  conduct 425 

circuit  court's  judgment  convicting  an  attorney  of  malcon- 
duct  is  res  judicata  in  a  subsequent  disbarment  proceeding 
for  the  same  cause 425 

a  judgment  convicting  attorney  of  malconduct,  entered  by 
consent  to  prevent  prosecution  of  other  charges,  will  not 
be  vacated  because  he  acted  on  counsel's  bad  advice 425 

when  judgment  of  Appellate  Court  is  conclusive 440 

county  court  has  exclusive  jurisdiction  in  assignment,  and 
a  decree  of  the  circuit  court  awarding  preference  to  a 
particular  claim  is  not  of  binding  force 444 

in  passing  on  refusal  of  a  peremptory  instruction  the  Su- 
preme Court  does  not  weigh  the  evidence 523 

when  Supreme  Court  is  precluded  from  a  consideration  of 
the  case  under  Appellate  Court's  recital  of  facts 533 

CREDITORS.--See  DEBTOR  AND  CREDITOR. 

CRIMINAL  LAW. 

power  of  master  to  administer  oaths  cannot  be  questioned 
on  the  trial  for  perjury  of  witness  alleged  to  have  sworn 
falsely  before  him  ....." 278 

fact  that  defendant  in  perjury  case  was  sworn  raises  pre- 
sumption that  the  oath  was  binding 278 

a  conviction  for  perjury  may  be  had  although  the  suit  in 
which  the  false  testimony  was  given  is  yet  pending 278 

when  false  testimony  in  foreclosure  case  is  upon  a  mate- 
rial matter 278 

right  of  superior  or  circuit  judge  to  preside  in  a  criminal 
court  of  Cook  county .* 278 

the  evidence  shows  which  of  several  persons  who  attacked 
deceased  gave  the  fatal  knife  wound,  when  such  person 
is  the  only  one  shown  to  have  been  armed  with  a  knife. .  411 

verdict  of  manslaughter  is  justified  by  evidence  that  ac- 
cused participated  in  the  deadly  assault,  and  while  strik- 
ing the  victim  urged  the  others  to  "kill  him" 411 

it  is  for  the  jury  to  deduce  the  truth  from  contradictory 
testimony 411 

question  of  malice  or  irresistible  passion  is  for  the  jury, 
where  accused  is  shown  to  have  pursued  and  stabbed  the 
deceased  after  the  latter  had  run  away 411 

when  remarks  by  State's  attorney  are  not  prejudiclaL 411 
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CRIMINAL  Ij AW. —Continued.  PAGE. 

one  who  pursues  and  stabs  a  person  after  the  latter  has 
struck  him  and  ran  away  cannot  justify  the  killing  on  the 
ground  of  self-defense 411 

what  not  such  provocation  as  reduces  homicide  from  mur- 
der to  manslaughter 411 

reading  the  defendant's  instructions  consecutively,  but  be- 
tween portions  of  People's  instructions,  though  not  good 
practice,  is  not  reversible  error 412 

accused,  if  present  when  motion  for  new  trial  was  passed 
upon,  cannot  complain  that  he  was  not  present  at  the 
argument  if  his  counsel  consented  to  his  absence  412 

verdict  in  criminal  case  will  not  be  lightly  disturbed  upon 
the  facts  alone 412 

what  not  a  variance  between  allegation  and  proof  regard- 
ing name  of  person  the  accused  is  charged  with  killing. .  412 

CROSS-EXAMINATION. 

right  of  counsel  to  continue  cross-examination  without  a 
definite  purpose  except  to  entrap  witness  rests  largely 
within  discretion  of  the  trial  court 232 

DAMAGES. 

expense  of  procuring  competent  help  during  disability  of 
injured  person  is  a  proper  element  of  damages  if  pleaded.      9 

Appellate  Court  may  decline  to  set  verdict  aside  as  exces- 
sive unless  the  amount  justifies  an  inference  of  partial- 
ity, prejudice  or  passion  by  the  jury 9 

damages  allowed  for  detention  of  dower  cannot  be  sustained 
when  not  authorized  by  recitals  of  the  decree  and  the 
evidence  is  not  preserved 126 

instruction  in  action  for  death,  that  jury  might  consider 
what  widow  might  reasonably  have  expected,  in  a  pecuni- 
ary way,  from  life  of  deceased,  is  not  objectionable 268 

allegation  that  plaintiff,  by  reason  of  injuries,  is  prevented 
from  attending  to  her  business  and  affairs,  authorizes 
evidence  of  her  employment  and  earnings  as  a  nurse. . .     298 

an  instruction  that  in  estimating  damages  jury  might  con- 
sider pain  and  suffering  in  connection  with  injuries  does 
not  authorize  damages  for  mental  pain  and  suffering. . . .  298 

when  remittitur  of  half  of  amount  of  verdict  is  properly  re- 
quired by  Appellate  Court 298 

when  general  allegation  is  suflBcient  to  authorize  allowance 
of  damages  for  particular  injury  shown  625 

DEBTOR  AND  CREDITOR. 

a  creditor  who  has  filed  his  claim  with  the  assignee  within 
three  months  may  object  to  the  discontinuance  of  the 
assignment  proceeding 68 
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DEBTOR  AND  CREDITOR.— Continued.  page. 

what  creditors  have  the  rig-ht  to  consent  to  discontinuance 
of  assignment  proceeding  under  section  15  of  the  Volun- 
tary Assignment  act 68 

county  court  has  no  power  to  discontinue  voluntary  assign- 
ment proceeding  before  the  three  months  allowed  for  fil- 
ing claims  have  expired 68 

order  discontinuing  assignment  proceeding  before  three 
months  is  a  nullity  and  may  be  set  aside  at  later  term. . .    68 

payment  by  a  principal  of  a  claim  for  goods  delivered  to 
his  agent  extinguishes  the  demand  as  to  the  creditor 187 

a  conveyance  of  property  is  fraudulent  in  law,  regardless 
of  the  debtor's  motives,  if  the  efiPect  is  to  work  a  fraud 
upon  the  rights  of  the  creditor 256 

when  transfer  of  debtor's  property  to  corporation  formed 
by  him  is  not  fraudulent  in  law 256 

change  of  debtor's  property  into  a  stock  interest  in  a  corpo- 
ration to  which  the  property  was  conveyed  is  not  fraudu- 
lent in  law,  in  absence  of  liens 256 

a  debtor  may  lawfully  pledge  his  stock  in  a  corporation 
formed  by  him,  in  order  to  obtain  money  to  pay  his  b<yna 
fid^  indebtedness 256 

what  will  not  estop  general  creditors  from  objecting  to  al- 
lowance of  claim  against  assignor  as  a  preference    351 

beneficiary  cannot  enforce  claim  against  insolvent  trustee 
as  a  preferred  claim  if  fund  cannot  be  identified  from  the 
-     other  assets  of  the  estate 351 

a  trust  fund  so  blended  with  the  trustee's  property  that  it 
cannot  be  distinguished  passes  to  the  trustee's  assignee 
for  benefit  of  creditors 351 

general  assignment  does  not  pass  to  assignee  any  interest 
in  property  previously  fraudulently  conveyed 440 

assignee  for  creditors  cannot  impeach  or  set  aside  the  as- 
signor's previous  fraudulent  conveyances 440 

fraudulent  conveyance  of  property  by  a  debtor  prior  to  a 
general  assignment  is  inoperative  as  against  a  judgment 
creditor,  who  may  set  it  aside 440 

county  court  has  exclusive  jurisdiction  in  assignment,  and 
a  decree  of  the  circuit  court  awarding  preference  to  a 
particular  claim  is  not  of  binding  force 414 

general  creditors  are  not  privies  of  the  assignor  and  as- 
signee, so  as  to  be  bound  by  a  decree  in  a  proceeding  to 
which  the  latter  alone  are  parties 444 

assignee  for  creditors  may  be  charged  with  money  he  never 
actually  received,  if  in  his  report  he  treats  it  as  assets 
and  claims  credit  for  its  disbursement 444 

what  evidence  does  not  show  a  valid  and  binding  agreement 
between  creditors  to  pro  rate  their  claims 488 
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DECREES.— See  JUDGMENTS  AND  DECREES. 

DEEDS.— See  TAX  DEEDS.  PAGE. 

effect  of  conveyance  to  grantee  and  her  "bodily  heirs"  is 
chang'ed  by  statute  from  an  estate  in  fee  tail  to  an  es- 
tate for  life,  with  remainder  in  fee 171 

when  equity  may  correct  a  mistake  of  law  in  a  deed 171 

what  evidence  is  competent  in  suit  to  correct  mistake  in 
deed  due  to  the  ignorance  of  the  scrivener 171 

reformation  of  deed  in  equity  is  not  dang^erous  to  stability 
of  titles  where  the  decree  sustains  the  rigfht  to  a  title 
long  recognized  and  acted  upon  by  the  parties 171 

what  evidence  will  not  overcome  notary's  certificate  that 
married  woman  acknowledged  execution  of  deed 341 

grantor's  failure  to  assert  ownership  for  over  thirty  years 
tends  to  support  the  validity  of  the  deed 341 

deed  construed  as  passing  land  described  subject  to  dower 
interest  of  third  person 341 

habendum  clause  may  be  read  in  connection  with  granting 
clause  to  explain  ownership,  if  granting  clause  leaves 
that  matter  in  doubt 341 

DELIVERY. 

delivery  of  duplicate  assignment  to  insurance  agent  ac- 
cording to  condition  of  the  policy  is  not  a  delivery  to  a 

third  person  for  the  assignee 287 

what  not  a  valid  gift  of  insurance  policy 287 

possession  of  written  instrument  by  party  thereto  raises  a 
presumption  of  delivery 319 

DISBARMENT.— See  ATTORNEYS  AT  LAW. 

DIVISION  OF  TOWNS. 

legislature  may  authorize  division  of  towns  without  the 
consent  of  the  inhabitants 302 

in  changing  the  boundaries  of  towns  the  county  board  has 
power  to  annex  detached  territory  to  other  towns  for  the 
purposes  of  township  government 302 

DOWER. 

when  findings  of  court  will  sustain  decree  for  dower 126 

damages  allowed  for  the  detention  of  dower  cannot  be  sus- 
tained when  not  authorized  by  recitals  of  the  decree  and 

the  evidence  is  not  preserved 126 

deed  construed  as  passing  the  land  described,  subject  to  the 
dower  interest  of  a  third  person 341 

DRAFTS.— See  BILLS  AND  NOTES. 
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EJECTMENT.  PAGE. 

when  no  question  of  law  is  presented  to  Supreme  CJourt  in 
action  of  ejectment 143 

fee  of  public  street  is  presumed  to  be  in  the  city,  and  eject- 
ment by  the  latter  may  be  maintained  against  one  en- 
croaching upon  the  street 382 

ELECTIONS. 

one  polling  place  in  a  high  school  district  is  all  that  the 
law  requires  for  an  election  to  determine  the  question  of 
erecting  township  high  school 119 

what  will  no^t  invalidate  notices  of  election  to  vote  on  the 
question  of  erecting  township  high  school  building 119 

EQUITY. 

equity  may  entertain  bill  to  enforce  equitable  assignment 

of  part  of  a  particular  fund 166 

when  equity  may  correct  a  mistake  of  law  in  a  deed 171 

reformation  of  deed  in  equity  is  not  dangerous  to  stability 

of  titles  where  the  decree  sustains  the  right  to  a  title 

long  recognized  and  acted  upon  by  the  parties 171 

when  injunction  to  restrain  city  from  changing  boundary 

of  street  will  not  be  denied  on  groimd  of  remedy  at  law. .  192 
what  a  sufficient  compliance  with  the  statute  to  authorize 

issuing  injunction  without  notice   192 

averments  of  answer  must  be  accepted  as  true  where  the 

cause  is  submitted  upon  bill  and  answer 256 

bill. to  restrain  city  from  preventing  construction  of  street 

railway  by  a  company  claiming  under  an  ordinance  is  in 

substance  a  bill  for  specific  performance 433 

specific  performance  is  not  a  matter  of  absolute  right,  but 

rests  in  the  discretion  of  the  court  in  view  of  the  terms 

of  the  contract  and  surrounding  circumstances 433 

when  specific  performance  of  alleged  contract  by  a  city  to 

allow  construction  of  street  railway  will  not  be  granted.  433 
when  technical  violation  of  injunction  is  harmless 487 

ESTOPPEL. 

estoppel  against  a  remainder-man  by  acquiescence  in  mis- 
use of  the  property  cannot  arise  until  his  interest  falls 
into  possession 77 

facts  under  which  a  municipal  corporation  is  estopped  to 
change  boundary  of  street 192 

what  will  not  estop  general  creditors  from  objecting  to  al- 
lowance of  claim  as  a  preference 351 

when  property  owners  are  not  estopped  to  assert  a  time 
limitation  in  their  petition  to  city  to  allow  railroad  com- 
pany to  occupy  street  with  tracks. 382 
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a  physician  subpoenaed  and  interrogated  as  an  expert  can 
not  refuse  to  testify  because  not  promised  extra  fees.. . .     10 

benefit  society  relyingf  upon  forfeiture  as  a  defense  to  suit 
for  mortuary  benefits  must  show  that  the  constitution 
and  by-laws  were  strictly  followed 27 

what  evidence  competent  on  accounting  against  fiAn  for 
misuse  of  trust  fund  invested  in  business 77 

a  partner's  indebtedness  to  the  firm  is  presumed  to  have 
been  considered  in  fixing  the  price  of  his  interest  sold  to 
the  other  partners 144 

what  evidence  is  competent  in  suit  to  correct  mistake  in  a 
deed  due  to  ignorance  of  scrivener 171 

what  evidence  prima  facte  establishes  plea  of  payment 187 

location  of  monument  in  survey  may  be  shown  by  extrinsic 
evidence 192 

chancellor's  findings  of  fact  from  oral  evidence  will  not  be 
lightly  disturbed  on  appeal 192 

facts  under  which  municipality  is  estopped  to  change  the 
location  of  street. ......'..  192 

right  of  counsel  to  extend  cross-examination  of  a  witness 
without  a  definite  purpose  except  to  entrap  him  rests 
largely  within  discretion  of  the  trial  court 232 

contents  of  property  owner's  petition  cannot  be  shown  by 
parol,  on  application  to  confirm,  where  the  absence  of 
the  petition  is  not  accounted  for 250 

cost  of  a  portion  of  improvement  abutting  on  particular 
property  cannot  be  shown  on  application  to  confirm  the 
special  assessment 250 

new  trial  will  not  be  granted  for  new  evidence  which  might 
have  been  known  and  produced  by  reasonable  diligence. .  2c0 

admissibility  of  rules  of  post-office  department  in  an  action 
against  railroad  for  causing  death  of  transfer  mail  clerk.  267 

power  of  master  to  administer  oaths  cannot  be  questioned 
on  the  trial  for  perjury  of  witness  alleged  to  have  sworn 
falsely  before  him 278 

fact  that  defendant  in  perjury  case  was  sworn  raises  pre- 
sumption that  the  oath  was  binding 278 

when  false  testimony  in  foreclosure  case  is  upon  a  material 
matter 278 

what  evidence  does  not  show  valid  gift  of  life  policy 287 

allegation  that  plaintiff,  by  reason  of  injuries,  is  prevented 
from  attending  to  her  business  and  affairs,  authorizes  evi- 
dence of  her  employment  and  earnings  as  a  nurse 298 

Supreme  CJourt  will  take  judicial  notice  of  who  are  judges 
of  the  county  courts  of  the  State 312 

section  2  of  Evidence  act  applied 319 


Digitized  by 


Google 


668  INDEX.     '  [182  IlL 

EVIDENCE.--0>n<mwd.  PAGE. 

possession  of  a  written  instrument  by  party  thereto  raises 
a  presumption  of  its  delivery 319 

contract  set  up  in  a  special  plea  to  which  demurrer  is  sus- 
tained is  admissible  under  general  issue,  if  relevant  and 
otherwise  unobjectionable 332 

what  evidence  will  not  overcome  notary's  certificate  that 
married  woman  acknowledged  execution  of  deed 341 

grantor's  failure  to  assert  ownership  for  over  thirty  yeara 
tends  to  support  validity  of  the  deed 341 

settled  legal  construction  of  a  contract  of  certification  by 
a  bank  cannot  be  altered  by  proof  of  local  usage  among* 
bankers  and  merchants 367 

facts  under  which  bank  receiving  'raised  draft  is  liable  to 
the  drawee  bank  which  certified  the  same,  for  the  amount 
of  the  over-payment 367 

the  evidence  shows  which  of  several  persons  who  attacked 
deceased  inflicted  the  fatal  knife  wound,  when  such  per- 
son is  the  only  one  shown  to  have  been  armed  with  knife,  411 

a  verdict  of  manslaughter  is  justified  by  evidence  that  ac- 
cused participated  in  the  deadly  assault,  and  while  strik- 
ing the  victim  urged  the  others  to  "kill  him" 411 

it  is  for  the  jury  to  deduce  the  truth  from  contradictory 
testimony ; 411 

question  of  malice  or  irresistible  passion  is  for  the  jury, 
where  the  accused  is  shown  to  have  pursued  and  stabbed 
deceased  after  latter  had  run  away 411 

one  who  pursues  and  stabs  a  person  who  struck  him  and  ran 
away  cannot  justify  killing  on  ground  of  self-defense. . . .  411 

what  not  a  variance  between  pleading  and  proof  regarding 
name  of  person  the  accused  is  charged  with  killing 411 

when  complainants  in  partition  are  not  disqualified,  under 
section  2  of  Evidence  act,  from  testifying  in  their  own 
behalf  against  defendant 464 

what  will  not  sustain  claim  of  settlement  of  partnership 
on  which  bill  for  accounting  is  based 473 

what  evidence  does  not  show  a  valid  and  binding  agree- 
ment between  creditors  to  pro  rate  their  claims 483 

in  suit  on  accident  policy,  plaintiff  has  burden  of  showing, 
by  a  preponderance  of  the  evidence,  that  the  insured 
met  death  by  accidental  means 496 

when  general  allegation  is  sufficient  to  authorize  allowance 
of  damages  for  particular  injury  proven 525 

agreement  to  form  an  illegal  trust  need  not  be  in  writing 
but  may  rest  in  verbal  understanding  evidenced  by  the 
acts  of  the  parties 551 

when  evidence  shows  creation  of  illegal  trust. 551 
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a  witness  cannot  base  his  refusal  to  answer  solely  on  the 
ground  the  evidence  called  for  is  immaterial 652 

a  witness'  improper  refusal  to  answer  may  be  considered 
against  him,  the  same  as  any  other  refusal  to  produce 
evidence  within  his  power 553 

EXECUTIONS. 

execution  should  not  be  awarded  against  municipality  for 
costs  on  granting  injunction  restraining  it  from  chang- 
ing boundary  of  street 192 

EXECUTORS  AND  ADMINISTRATORS. 

when  administrator  may  recover  for  loss  by  fire  occurring 
after  the  death  of  the  assured 39 

administrator  with  the  will  annexed  does  not  succeed  to 
executor's  personal  trusts 76 

administrator  with  the  will  annexed  may  apply  to  equity 
for  appointment  of  trustee  to  perform  duties  not  strictly 
devolving  upon  administrator -  76 

when  decree  does  not  authorize  an  administrator  with  the 
will  annexed  to  exercise  trust  powers 76 

that  an  administrator  with  the  will  annexed  is  required  by 
the  decree  to  report  to  county  court  excludes  idea  that 
he  is  acting  as  trustee  for  court  of  equity 76 

an  administrator  with  the  will  annexed  who  manages  trust 
property  without  authority  is  a  trustee  de,  son  tort 76 

what  is  an  improper  investment  of  trust  fund  by  adminis- 
trator acting  as  trustee  de  son  tort 76 

liability  of  sureties  on  statutory  bond  of  an  executor  or  ad- 
ministrator cannot  be  extended  by  implication 390 

special  mention  by  statute  of  a  matter  requiring  a  partic- 
ular bond  indicates  that  such  matter  is  not  intended  to 
be  covered  by  the  general  bond 390 

section  7  of  Administration  act  of  1881,  concerning  bond  of 
executor  or  administrator,  construed 390 

an  executor  who  sells  real  estate  under  the  will,  for  the 
sole  purpose  of  re-investment,  acts  as  trustee 391 

the  sureties  on  general  bond  of  executor  are  not  liable  for 
proper  administration  of  the  proceeds  of  real  estate  sold 
under  power  conferred  by  the  will.. 391 

an  executor's  report  is  not  conclusive  on  his  general  bonds- 
men if  the  regport  has  not  been  judicially  approved 391 

an  executor  must  give  a  separate  bond  on  selling  real  es-    * 
I       tate,  even  though  the  land  lies  outside  the  State 391 

general  bondsmen  are  not  liable  for  the  acts  of  executor  in 
performing  an  undertaking  requiring  a  special  bond. . . .  391 
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EXPERT  WITNESSES.  PAGE, 

a  physician  subpoenaed  and  interrogated  as  an  expert  can 
not  refuse  to  testify  because  not  promised  extra  fees... .    10 

EXPRESS  COMPANIES.— See  CARRIERS. 

FELLOW-SERVANTS.— See  MASTER  AND  SERVANT. 

employee  of  independent  contractor  unloading-  a  lumber 
boat  is  not,  as  a  matter  of  law,  a  fellow-servant  of  yard- 
men employed  by  the  lumber  company 218 

FOREIGN  CORPORATIONS.— See  CORPORATIONS. 

FORFEITURE. 

benefit  society  relying  on  forfeiture  as  a  defense  to  a  suit 
for  mortuary  benefits  must  show  that  the  constitution 
and  by-laws  were  strictly  followed 27 

when  constitution  of  local  lodge  will  control  in  case  of  con- 
flict between  it  and  the  constitution  of  the  head  lodge. . .    27 

when  a  fire  policy  is  not  forfeited  by  change  of  title  occa- 
sioned by  death  of  assured  before  loss 39 

forfeiture  of  a  life  insurance  policy  cannot  be  based  on  a 
cause  within  its  agent's  knowledge  when  issuing  policy. .    52 

what  not  such  false  statements  in  application  for  life  in- 
surance as  will  forfeit  policy 52 

FORMER  CASES. 

City  of  Chicago  v.  McOravs,  75  111.  566,  followed,  as  to  owner- 
ship of  a  certain  strip  of  land  along  Illinois  and  Michigan 
canal  through  section  10 25 

Home  Ins.Co.  v.  Peoria  and  Pekin  Union Baihcay  Co,  178  111. 64, 
referred  to,  as  to  proper  construction  of  a  fire  policy  on 
rolling  stock  of  belt  or  terminal  railway 33 

Ghreeawood  v.  Qmelich^  175  111.  526,  followed,  as  to  the  lack  of 
power  of  township  board  of  education  to  buy  school  site 
unless  authorized  by  vote  of  electors 119 

Fowler  v.  Black,  136  111.  363,  distinguished,  as  to  when  equity 
may  correct  mistake  of  law  in  deed 171 

Wolf  V.  National  Bank  of  Illinois^  178  111.  85,  followed,  as  to 
when  contract  to  re-purchase  stock  at  future  time  is  not 
an  illegal  option  contract 508 

FRANCHISE. 

right  granted  by  a  city  to  a  railroad  company  to  lay  tracks 
in  street  is  not  a  franchise  but  a  mere  contractual  prop- 
erty right 382 

FRATERNAL  SOCIETIES.— See  BENEFIT  SOCIETIES. 
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what  not  such  false  statements  in  application  for  life  in- 
surance as  will  forfeit  policy ' 52 

charge  of  fraud  as  ground  for  avoiding  life  policy  cannot 
rest  on  the  examining  physician's  opinion,  if  the  facts  on 
which  the  opinion  is  based  are  correctly  stated 52 

a  conveyance  of  property  is  fraudulent  in  law,  regardless 
of  the  debtor's  motives,  if  the  effect  is  to  work  a  fraud 
on  the  rights  of  the  creditor 256 

when  transfer  of  debtor's  property  to  corporation  formed 
by  him  is  not  fraudulent  in  law 256 

change  of  the  debtor's  property  into  a  stock  interest  in  a 
corporation  to  which  the  property  was  conveyed  is  not 
fraudulent  in  law,  in  absence  of  liens 256 

a  debtor  may  lawfully  pledge  his  stock  in  a  corporation 
formed  by  him,  in  order  to  obtain  monpy  to  pay  his  bona 
fide  indebtedness , 256 

general  assignment  does  not  pass  to  assignee  any  interest 
in  property  previously  fraudulently  conveyed 440 

assignee  for  creditors  cannot  impeach  or  set  aside  the  as- 
signor's previous  fraudulent  conveyances 440 

fraudulent  conveyance  of  property  by  debtor  prior  to  gen- 
eral assignment  is  inoperative  as  against  a  judgment 
creditor,  who  may  have  it  set  aside 440 

GENERAL  ASSEMBLY.— See  LEGISLATURE. 

GIFTS. 

what  not  a  valid  gift  of  insurance  policy 287 

a  trust  with  reference  to  assignment  of  a  life  policy  does 
not  exist  where  gift  of  assignment  was  imperfect 287 

HIGHWAYS.— See  STREETS  AND  ALLEYS. 

HUSBAND  AND  WIFE. 

ante-nuptial  contract  must  be  clear  in  order  to  deprive  the 

parties  of  their  marital  rights 319 

ante-nuptial  contract  construed  as  barring  husband's  right 

in  wife's  property • 319 

when  complainant  in  bill  to  enforce  ante-nuptial  contract 

is  not  a  mere  volunteer 319 

ILLEGAL  CONTRACTS.— See  CONTRACTS. 

ILLINOIS  AND  MICHIGAN  CANAL. 

State  of  Illinois  does  not  own  the  strip  of  land  njnety  feet 
wide  contiguous  to  the  south  margin  of  the  Illinois  and 
Michigan  canal  through  section  10 25 
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averment  in  perjury  Indictment  that  false  testimony  was 
on  a  material  issue  is  sufficient,  and  averments  designed 
to  show  such  materiality  may  be  rejected  as  surplusage.  278 

what  not  a  variance  between  allegation  and  proof  with  re- 
spect to  name  of  person  accused  is  charged  with  killing.  412 

INJUNCTION. 

when  injunction  against  municipality  to  restrain  changing 
boundary  of  a  street  will  not  be  denied  on  the  ground  of 
remedy  at  law 192 

what  a  sufficient  compliance  with  the  statute  to  authorize 
issuing  of  injunction  without  notice 192 

bill  to  restrain  city  from  preventing  construction  of  street 
railway  by  a  company  claiming  under  an  ordinance  is  in 
substance  a  bill  for  specific  performance 433 

when  technical  violation  of  injunction  is  harmless 487 

when  bond  given  on  appeal  from  order  dissolving  injunc- 
tion is  not  improperly  conditioned 501 

matters  which  might  have  been  litigated  in  injunction  suit 
are  not  available  defenses  in  a  suit  on  bond  given  on  ap- 
peal from  order  dissolving  injunction 501 

bill  prima  facie  sufficient  to  authorize  relief  should  not  be 
dismissed  for  want  of  equity  as  against  defendants  who 
by  their  defaults  have  confessed  the  bill 551 

a  stockholder,  in  order  to  protect  his  pecuniary  interests, 
may  enjoin  sale  of  corporate  property  to  illegal  trust. . .  552 

courts  may  restrain  foreign  corporation  from  transferring 
its  local  real  estate  to  an  illegal  trust 552 

INSOLVENCY. 

a  creditor  who  files  his  claim  with  the  assignee  within  the 
three  months  allowed  by  statute  may  object  to  the  dis- 
continuance of  assignment  proceeding 68 

what  creditors  have  the  right  to  consent  to  a  discontinu- 
ance of  an  assignment  proceeding  under  section  15  of  the 
Voluntary  Assignment  act ». . . .    68 

county  court  has  no  power  to  discontinue  assignment  pro- 
ceeding before  the  three  months  allowed  for  filing  claims 
have  expired 68 

order  discontinuing  voluntary  assignment  proceeding  be- 
fore three  months  is  a  nullity  and  may  be  set  aside  at  a 
subsequent  term 68 

what  will  not  estop  general  creditors  from  objecting  to  al- 
lowance of  claim  as  a  preference  351 

a  trust  fund  so  blended  with  the  trustee's  property  that  it 
cannot  be  identified  passes  to  the  trustee's  assignee  for 
benefit  of  creditors 351 
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general  assignment  does  not  pass  to  assignee  any  interest 
in  property  previously  fraudulently  conveyed 440 

assignee  for  creditors  cannot  impeach  or  set  aside  the  as- 
signor's previous  fraudulent  conveyances 440 

fraudulent  conveyance  of  property  by  a  debtor  prior  to  a 
general  assignment  is  inoperative  as  against  a  judgment 
creditor,  who  may  have  it  set  aside 440 

county  court  has  exclusive  jurisdiction  in  assignment,  and 
a  decree  of  the  circuit  court  awarding  preference  to  a 
particular  claim  is  not  of  binding  force 444 

general  creditors  are  not  privies  of  the  assignor  and  as- 
signee, so  as  to  be  bound  by  a  decree  in  a  proceeding  to 
which  the  latter  alone  are  parties 444 

assignee  for  creditors  may  be  charged  with  money  he  never 
actually  received,  if  in  his  report  he  treats  it  as  assets 
and  claims  credit  for  its  disbursement 444 

INSTRUCTIONS. 

instruction  that  jury  "will**  find  a  verdict  for  plaintiff  if  he 
has  proved  the  material  allegations  of  his  declaration  is 
not  mandatory 9 

when  instruction  to  jury  after  retirement  is  not  erroneous.    15 

refusal  of  defendant's  instructions  is  not  erroneous  where 
no  defense  against  the  plaintiffs  prima  facie  case  is  made.    27 

right  of  court  to  direct  a  verdict  is  not  taken  away  by  a 
conflict  of  the  evidence  upon  an  immaterial  matter 128 

whether  contract  sued  upon  had  been  abandoned  need  not 
be  submitted  to  the  jury,  in  the  absence  of  evidence  of 
abandonment 128 

instruction  in  action  for  negligence,  that  under  specified 
circumstances  the  plaintiff  was  bound  to  use  "more  than 
ordinary  care,"  is  erroneous 232 

when  instruction  as  to  disregarding  testimony  on  ground 
that  witness  has  sworn  falsely  is  properly  refused 232 

one  cannot  complain,  on  appeal,  of  an  infirmity  in  an  in- 
struction given  at  his  own  request 268 

instruction  in  action  for  death,  that  jury  might  consider 
what  widow  might  reasonably  have  expected,  in  a  pecu- 
niary way,  from  life  of  deceased,  is  not  objectionable 268 

what  is  or  what  is  not  negligence  is  a  question  of  fact,  and 
is  not  a  proper  subject  for  an  instruction 268 

instruction  that  in  estimating  damages  the  jury  might  con- 
sider pain  and  suffering  in  connection  with  injuries  does 
not  authorize  damages  for  mental  pain  and  suffering —  298 

reading  the  defendant's  instructions  consecutively,  but  be- 
tween portions  of  Peopte's  instructions,  though  not  good 
practice,  is  not  reversible  error 412 
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an  instruction  in  action  on  accident  policy,  that  burden  of 

proof  is  on  defendant  to  establish  defense  of  suicide  by 

insured,  is  reversible  error 496 

instruction  referring  to  matters  set  up  in  a  plea  to  which 

demurrer  was  sustained  is  properly  refused 501 

court  njust  refuse  peremptory  instruction  for  defendant  if 

the  evidence  tends  to  prove  plaintiff's  case 623 

INSURANCE.— See  BENEFIT  SOCIETIES. 

whether  insurance  company  waived  proofs  of  loss  is  a  ques- 
tion of  fact  settled  in  Appellate  Court 33 

when  clause  in  a  fire  policy  limiting  time  for  bringing  suit 
will  not  be  strictly  enforced 33 

fire  policy  upon  rolling  stock  of  belt  railway  construed  as 
covering  all  cars  in  its  custody  for  which  it  was  liable. . .    33 

equivocal  expressions  in  an  insurance  policy  are  construed 
most  strongly  against  the  company 39 

in  construing  general  words  in  an  insurance  policy  the  in- 
tention of  the  parties  must  be  kept  in  view 39 

when  change  of  title  to  property,  caused  by  the  death  of 
assured  before  loss,  does  not  forfeit  fire  policy 39 

when  administrator  may  recover  for  loss  by  tire  occurring 
after  the  death  of  the  assured 39 

what  not  such  false  statements  in  application  for  life  in- 
surance as  will  forfeit  policy 52 

fraud  cannot  be  based  on  examining  physician's  opinion  if 
the  facts  on  which  opinion  r^ts  are  correctly  stated  ...    52 

forfeiture  of  a  life  insurance  policy  cannot  be  based  upon 
a  cause  within  agent's  knowledge  when  issuing  policy. . .     52 

delivery  of  a  duplicate  assignment  to  agent  in  accordance 
with  condition  of  policy  is  not  a  delivery  of  the  assign- 
ment to  a  third  person  for  benefit  of  assignee 287 

what  not  a  valid  gift  of  insurance  policy 287 

a  trust  with  reference  to  an  assignment  of  life  policy  does 
not  exist  where  the  gift  of  assignment  was  imperfect. . .  287 

in  suit  on  accident  policy  plaintiff  has  burden  of  showing, 
by  a  preponderance  of  the  evidence,  that  the  insured  met 
death  by  accidental  means 496 

instruction  in  action  on  accident  policy,  that  the  burden  of 
proof  is  on  defendant  to  establish  defense  of  suicide  by 
insured,  is  reversible  error 496 

INTEREST. 

when  interest  should  not  be  charged  against  a  partner  on 

bill  by  the  other  for  accounting 473 

under  the  law  of  1891  the  interest  rate  on  amount  paid  by 

purchaser  at  tax  sale  is  five  per  cent 512 
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order  discontinuing'  an  assignment  proceeding  before  three 
months  is  a  nullity  and  may  be  set  aside  at  It  later  term.    68 

when  decree  does  n6t  authorize  administrator  with  the  will 
annexed  to  exercise  trust  powers  personal  to  executor. .    76 

that  decree  requires  administrator  to  report  to  the  county 
court  excludes  the  idea  that  he  is  to  act  as  trustee  for 
the  chancery  court  under  the  decree 76 

when  decree  for  dower  is  sustained  by  findings  of  court 126 

Appellate  Court's  judgment  affirming  denial  of  assignor's 
petition  for  exemption  of  $400  is  final,  in  absence  of  cer- 
tificate of  importance 264 

executor's  report  is  not  conclusive  on  his  general  bonds- 
men if  the  report  has  not  been  judicially  approved 391 

circuit  court's  judgment  convicting  attorney  of  malconduct 
is  re8j}idix:ata  in  a  subsequent  disbarment  proceeding  for 
the  same  cause 425 

judgment  convicting  attorney  of  malconduct,  entered  by 
consent  to  prevent  prosecution  of  other  charges,  will  not 
be  vacated  because  he  acted  on  bad  advice  of  counsel... .  425 

county  court  has  exclusive  jurisdiction  in  assignment,  and 
a  decree  of  the  circuit  court  awarding  preference  to  a 
particular  claim  is  not  of  binding  force 444 

general  creditors  are  not  privies  of  the  assignor  and  as- 
signee, so  as  to  be  bound  by  a  decree  in  a  proceeding  to 
which  the  latter  alone  are  parties 444 

Supreme  Court  may  consider  testimony  on  an  issue  of  fact 
raised  by  bill,  answer  and  replication,  though  the  answer 
.  was  withdrawn  and  a  decree  pro  confesso  entered 551 

-purchdiQer  pendente  lite  is  bound  by  the  decree  against  the 
party  from  whom  he  derived  title 552 

JUDICIAL  NOTICE. 

the  Supreme  Court  will  take  judicial  notice  of  who  are  the 
judges  of  the  county  courts  of  the  State 312 

court  will  take  judicial  notice  that  "Johnnie"  is  a  nickname 
for  "John"  and  that  the  word  "Junior"  or  "Jr,"  is  not  part 
of  the  name 412 

JUDICIAL  SALES.--See  EXECUTORS  AND  ADMINISTRATORS, 
under  the  law  of  1891  the  interest  rate  on  amount  paid  by 
purchaser  at  tax  sale  is  five  per  cent 512 

JURISDICTION.— See  COURTS. 

equity  may  entertain  bill  to  enforce  an  equitable  assign- 
ment of  part  of  a  particular  fund 166 

right  of  superior  or  circuit  judge  to  preside  in  criminal 
court  of  Cook  county  under  section  26  of  article  6  of  the 
constitution  , 278 
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county  court  has  exclusive  jurisdiction  in  assignment,  and 
a  decree  (ft  the  circuit  court  awarding  preference  to  a 
particular  claim  is  not  of  binding  force 444 

general  creditors  are  not  privies  of  the  assignor  and  as- 
signee, so  as  to  be  bound  by  a  decree  in  a  proceeding  to 
which  the  latter  alone  are  parties 444 

LACHES. 

laches  cannot  be  imputed  in  an  action  for  fraud  until  the 
fraud  was  discovered 77 

LANDLORD  AND  TENANT. 

one  acquiring  possession  by  collusion  with  tenants  cannot 
impeach  the  landlord's  title  before  feurrendering  the  pos- 
session so  obtained 464 

LAW  AND  FACT. 

whether  verdict  is  against  the  weight  of  evidence  is  not  a 
question  for  Supreme  Court  in  suits  at  law 18 

question  of  proximate  cause  of  injury  i^  one  of  fact,  set- 
tled by  judgment  of  the  Appellate  Court 18 

whether  insurance  company  waived  proofs  of  loss  is  a  ques- 
tion of  fact  settled  in  Appellate  Court 33 

when  no  question  of  law  is  presented  to  Supreme  Court. . . .  143 

whether  due  care  was  exercised  in  use  of  sidewalk  by  one 
who  knew  it  was  out  of  repair  is  a  question  of  fact 215 

employee  of  independent  contractor  unloading  a  lumber 
boat  is  not,  as  a  matter  of  law,  a  fellow-servant  of  yard- 
men employed  by  the  lumber  company 218 

what  is  or  is  not  negligence  is  a  question  of  fact  for  the 
jury,  and  is  not  a  proper  subject  for  an  instruction 268 

LEGISLATURE. 

when  legislative  determination  of  the  policy  of  the  State 
in  carrying  out  a  constitutional  mandate  is  conclusive. .  154 

fact  of  legislature's  uniform  and  contemporaneous  con- 
struction of  constitutional  provision  affords  a  strong  pre- 
sumption that  such  construction  is  correct  154 

legislature  has  power  to  authorize  division  of  towns  with- 
out the  consent  of  the  inhabitants 302 

LICENSES. 

a  license  to  enter  upon  land  and  clear  it  of  timber  carries 
no  interest  in  the  realty,  and  may  be  revoked  at  the  will 
of  the  licensor. 645 

a  licensee  who  continues  to  act  under  his  license  to  cut 
trees  after  it  has  been  revoked  becomes  a  trespasser 645 
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an  additional  count  which  merely  re-states  the  case  made 
by  the  original  count  filed  in  time  is  not  barred  by  the 
Statute  of  Limitations 359 

when  new  count  in  action  for  neg"ligence  introduces  a  new 
cause  of  action 359 

error  in  sustaining  a  demurrer  to  a  plea  of  the  statute  is 
reversible,  where  verdict  might  have  been  based  entirely 
on  the  issue  made  by  the  count 359 

LIS  PENDENS. 

a  purchaser  pendente  lite  is  bound  by  the  decree  against  the 
person  from  whom  he  derived  title 552 

LODGES.— See  BENEFIT  SOCIETIES. 

MALICE.— See  CRIMINAL  LAW. 

MANSLAUGHTER.— See  CRIMINAL  LAW. 

MASTER  AND  SERVANT.— See  RAILROADS. 

employee  of  independent  contractor  unloading  a  lumber 
boat  is  not,  as  a  matter  of  law,  a  fellow- servant  of  yard- 
men employed  by  the  lumber  company 218 

the  danger  of  a  pile  of  luniber  falling  is  not  one  of  the  ordi- 
nary risks  assumed  by  servant  who  necessarily  passes  it.  218 

servant  of  independent  contractor  unloading  a  lumber  boat 
is  not  a  mere  licensee  as  respects  the  lumber  company's 
premises 218 

MEDICAL  COLLEGES. 

charter  of  medical  college  may  be  forfeited  by  qvo  warranto 
where  it  issues  diplomas  and  confers  degrees  for  a  con- 
sideration, without  regard  to  qualification  of  applicants.  274 

MERGER. 

when  a  contract  relating  to  real  estate  exchange  is  not 
merged  in  conveyances  executed  in  pursuance  thereof. .  227 

MINES. 

Mine  Managers  act  of  1891  is  unconstitutional  in  so  far  as 
it  authorizes  third  persons  to  recover  penalty  for  its  vio- 
lation, as  such  provision  is  not  within  the  title 480 

MISTAKE. 

when  equity  may  correct  mistake  of  law  in  deed 171 

reformation  of  deed  is  not  dangerous  to  stability  of  titles, 
where  the  decree  sustains  the  right  to  a  title  long  recog- 
nized and  acted  upon  by  the  parties 171 
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MONOPOLY.— See  TRUSTS  AND  COMBINES. 

MORTGAGES.                                                                                   PAGE, 
when  payees  of  notes  secured  by  trust  deed  are  not  bound 
by  payment  of  debt  to  trustee 454 

MUNICIPAL  CORPORATIONS.— See  SPECIAL  ASSESSMENTS. 

a  city  is  not  liable  for  torts  committed  by  its  officers  in  the 
exercise  of  police  powers 135 

suit  against  policeman  for  tort  cannot  be  defended  at  ex- 
pense of  city  where  the  city  is  not  a  party  to  the  suit. . .  136 

a  city  authorized  to  appropriate  money  for  corporate  pur- 
poses only*  cannot  contract  to  pay  for  stenographic  work 
at  trial  of  policeman  for  his  tort 135 

expense  of  defending  suit  against  policeman  for  tort  can 
not  be  paid  from  corporation  counsel's  appropriation.. . .  135 

when  injunction  against  city  to  restrain  changing  boundary 
of  street  will  not  be  denied  on  ground  of  remedy  at  law..  192 

facts  under  which  municipality  is  estopped  to  change  the 
boundary  of  street 192 

execution  for  costs  should  not  be  awarded  against  munici- 
pal corporation  on  granting  an  injunction  restraining  it 
from  changing  boundary  of  street 192 

that  party  injured  by  defective  sidewalk  knew  of  its  condi- 
tion does  not  necessarily  bar  recovery  against  the  city  If 
he  was  using  due  care 215 

street  in  constant  use  by  public  may  be  presumed  to  be  rea- 
sonably safe  for  ordinary  travel  throughout  its  width . . .  232 

the  Annexation  act  of  1889  applies  to  the  town  of  Cicero. .  301 

town  of  Cicero  does  not  exist  under  Township  Organization 
law  but  under  the  special  acts  of  1867  and  1869 301 

in  dividing  or  changing  boundaues  of  towns,  county  board 
may  A^^nex  detached  territory  to  other  towns  for  the  pur- 
poses of  township  government 302 

completed  annexation  of  part  of  town  to  contiguous  city 
is  not  affected  by  later  laws  increasing  the  area  of  towns.  302 

legislature  has  power  to  authorize  division  of  towns  with- 
out the  consent  of  the  inhabitants 302 

fee  of  public  street  is  presumed  to  be  in  the  city,  and  eject- 
ment by  the  latter  may  be  maintained  against  one  en- 
croaching upon  the  street 382 

right  granted  by  city  council  to  a  railroad  company  to  lay 
tracks  in  street  is  not  a  franchise  but  a  property  right .  382 

when  time  which  railroad  company  may  occupy  street  with 
tracks  is  fixed  by  property  owners'  petition  under  sec- 
tion 1  of  article  5  of  City  and  Village  act 382 

what  will  operate  as  an  equitable  assignment  by  contractor 
of  part  of  assessment  fund  from  which  he  is  to  be  paid. . .  486 
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MUNICIPAL  CORPORATIONS.— Conrtmted.                             page. 
provisions  of  sections  11  and  12  of  article  11  of  City  and 
Villag-e  act,  authorizing  president  and  board  of  trustees 
to  appoint  constable,  are  unconstitutional 528 

MUTUAL  INSURANCE.~See  BENEFIT  SOCIETIES. 

NAMES. 

"Johnnie"  is  but  a  nickname  for  John 412 

the  word  "Junior'*  or  "Jr."  is  a  matter  of  description  but 
not  part  of  the  name 412 

NEGLIGENCE. 

person  may  lawfully  drive  vehicle  on  street  car  tracks  if 
he  uses  due  care  to  avoid  injury  or  interference  with  the 
rights  of  the  company 9 

expense  of  procuring  competent  help  during  disability  of 
injured  person  is  a  proper  element  of  damage,  in  an  ac- 
tion for  negligence,  if  pleaded 9 

when  declaration  states  a  cause  of  action  against  street 
railway  for  injury  to  passenger,  caused  by  striking  against 
side  of  viaduct 15 

question  of  proximate  cause  of  injury  is  one  of  fact,  set- 
tled by  judgment  of  Appellate  Court 18 

permitting  exhibition  of  injury  to  jury  is  not  ground  for 
reversal,  if  there  is  no  abuse  of  the  trial  court's  discre- 
tion in  that  regard 19 

that  party  injured  by  defective  sidewalk  knew  of  its  con- 
dition does  not  necessarily  bar  recovery  against  the  city 
if  he  was  using  due  care 215 

whether  due  care  was  exercised  in  use  of  sidewalk  by  one 
who  knew  it  was  out  of  repair  is  a  question  of  fact 215* 

danger  of  a  pile  of  lumber  falling  is  not  an  ordinary  risk 
assumed  by  an  employee  who  necessarily  passes  it 218 

employee  of  independent  contractor  unloading  a  lumber 
boat  is  not  a  mere  licensee  upon  the  premises  of  the  lum- 
ber company 218 

street  in  constant  use  by  the  public  may  be  presumed  to  be 
reasonably  safe  for  ordinary  travel  throughout  its  width.  232 

ordinary  care  commensurate  with  the  danger  is  all  that 
the  law  requires 232 

instruction  in  action  for  negligence,  that  under  specified 
circumstances  the  plaintiff  was  bound  to  use  "more  than 
ordinary  care,"  is  erroneous. . 232 

owner  of  vessel  carrying  merchandise  owes  duty  of  reason- 
able care  to  party  on  board,  with  his  permission,  to  sup- 
ply drinking  water  to  employees 237 
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owner  of  vcBsel  is  not  liable  for  injury  to  person  on  board 
with  his  permission,  resulting  from  such  person's  volun- 
tary act  in  jumping  to  the  dock 237 

what  is  or  is  not  negligence  is  a  question  of  fact  for  the 
jury,  and  is  not  a  proper  subject  for  an  instruction 268 

allegation  that  plaintiff,  by  reason  of  injuries,  is  prevented 
from  attending  to  her  business  and  affairs,  authorizes  evi- 
dence of  her  employment  and  earnings  as  a  nurse 2d8 

railroad  company  may,  by  contract  with  express  company, 
exempt  itself  from  liability  for  injuries  to  messenger —  332 

an  express  messenger  carried  in  special  car,  under  special 
contract  to  attend  to  his  employer's  express  business,  Is 

not  a  passenger 332 

,  an  additional  count  merely  re-stating  the  case  made  by  the 
original  count  filed  in  time  is  not  barred  by  the  Statute 
of  Limitations 359 

when  additional  count  in  an  action  against  street  railway 
company  for  negligence  introduces  new  cause  of  action.  359 

when  general  allegation  is  sufficient  to  authorize  allowance 
of  damages  for  particular  injury  proven 525 

when  Appellate  Court's  recital  of  facts  precludes  recovery 
against  railroad  by  injured  fireman 533 

NEGOTIABLE  INSTRUMENTS.— See  BILLS  AND  NOTES. 

NEW  TRIAL. 

when  paper  found  in  jury  room  does  not  authorize  granting 
a  new  trial  upon  the  ground  that  the  verdict  was  arrived 

at  by  averaging 218 

^  a  new  trial  will  not  be  granted  because  of  new  evidence, 
which  might  have  been  known  and  produced  by  the  exer- 
cise of  reasonable  diligence ...  250 

affidavit  that  verdict  was  arrived  at  by  chance  should  state 
the  ground  of  affiant's  belief 411 

NORMAL  UNIVERSITIES. 

the  Appropriation  act  of  1897  to  the  Illinois  State  Normal 
University  is  constitutional 154 

legislature  may  appropriate  money  for  maintenance  of  the 
private  corporation  known  as  the  Illinois  State  Normal 
University : 154 

NOTICE. 

that  party  injured  by  defective  sidewalk  had  notice  of  its 
condition  does  not  necessarily  bar  recovery  against  the 
city  if  he  was  using  due  care 215 
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facts  under  which,  party  paying"  debt  to  trustee  is  charged 

with  notice  of  his  want  of  power  to  receive  payment. . . .  454 
charges  of  misconduct  against  agent  do  not  make  principal 
•responsible  for  subsequent  unauthorized  acts  of  ag'ent.. .  454 

OATH.— See  AFFIDAVITS;  PERJURY. 

OPtlONS.— See  CONTRACTS. 

ORDINANCES.— See  SPECIAL  ASSESSMENTS. 

PARKS. 

a  second  assessment  for  park  improvement  cannot  reach 
property  which  has  paid,  under  the  original  assessment, 
as  much  as  it  was  benefited  by  improvement 246 

PARTIES. 

when  complainant  in  bill  to  enforce  ante-nuptial  contract 
is  not  a  mere  volunteer. . .  .^ 319 

general  creditors  are  not  privies  of  assignor  and  assignee, 
so  as  to  be  bound  by  a  decree  in  a  proceeding  to  which 
the  latter  alone  are  parties 444 

PARTITION. 

when  complainants  in  partition  are  not  disqualified,  under 
section  2  of  Evidence  act,  from  testifying  in  their  own 
behalf  against  the  defendant 464 

PARTNERSHIP. 

partners  in  a  banking  firm  who  know  that  trust  funds  are 
invested  in  the  business  are  liable  to  the  beneficiary 77 

incoming  partners,  knowing  that  trust  funds  are  invested, 
are  liable  for  subsequent  violations  of  the  trust. 77 

liability  of  a  partner  for  misuse  of  trust  funds  invested  in 
'  the  business  is  not  extinguished  by  sale  of  his  interest. . .    77 

what  evidence  competent  on  accounting  against  partners 
for  misuse  of  trust  fund  invested  in  business 77 

it  is  the  duty  of  surviving  partner  to  make  a  settlement  of 
the  partnership  affairs 144 

when  partner  who  has  purchased  deceased  partner's  inter- 
est cannot  enforce  a  subsequently  discovered  firm  liabil- 
ity against  deceased  partner's  estate 144 

a  partner's  indebtedness  to  the  firm  is  presumed  to  have 
been  considered  in  fixing  the  price  of  his  interest  sold  to 
the  other  partners 144 

what  will  not  sustain  claim  of  settlement  of  partnership 
on  which  bill  for  accounting  is  based 473 

when  partner  not  chargeable  with  interest  on  accounting.  473 
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payment  by  a  principal  of  claim  for  goods  delivered  to  his 

agent  cannot  be  deemed  a  satisfaction  of  a  demand  by  a 

mere  stranger  or  volunteer 187 

.vrbat  evidence  prima  fade  establishes  plea  of  payment. 187 

in  absence  of  usage  it  cannot  be  inferred  that  an  agent  to 

loan  money  has  power  to  collect  it 454 

facts  under  which  party  paying  debt  to  trustee  is  charged 

with  notice  of  his  want  of  power  to  receive  payment.  . .  454 
when  payees  of  notes  secured  by  trust  deed  are  not  bound 

by  payment  of  debt  to  trustee ; .  • . .  454 

PERJURY, 

power  of  master  to  administer  oath  cannot  be  questioned 
on  trial  for  perjury  of  the  witness  alleged  to  have  sworn 
•  falsely  before  him 278 

fact  that  defendant  in  a  perjury  case  was  sworn  raises  pre- 
sumption that  the  oath  was  binding 278 

conviction  for  perjury  may  be  had  while  suit  in  which  false 
testimony  was  given  is  yet  pending 278 

averment  in  indictment  that  false  testimony  was  on  a  ma- 
terial issue  is  sufficient,  and- averments  designed  to  show 
siich  materiality  may  be  rejected 278 

when  false  testimony  in  foreclosure  suit  is  material 278 

PLEADING. 

when  declaration  states  a  cause  of  action  against  a  street 
railway  for  an  injury  to  a  passenger,  caused  by  striking 
against  side  of  viaduct % 15 

pleading  to  merits  waives  the  right  to  move  to  eliminate 
counts  of  the  declaration  as  insufficient 18 

refusal  to  instruct  jury  to  disregard  counts  is  not  error,  if 
there  are  one  or  more  good  counts  suffi<iient  to  sustain 
judgment  and  applicable  to  the  evidence ► 18 

averments  of  answer  must  be  accepted  as  true  where  cause 
is  submitted  upon  bill  and  answer 256 

inf o;:mation  in  nature  of  quo  warranto  is  sufficient  if  its  al- 
legations are  sufficiently  certain  to  satisfy  the  rules  of 

. .  civil  pleading , 274 

Averment  in  perjury  indictment  that  false  testimony  was 
'on  a  material  issue  is  sufficient,  and  averments  designed 
to  show  such  materiality  may  be  rejected  as  surplusage.  278 

allegation  that  plaintiff,  because  of  injuries,  is  prevented 
from  attending  to  her  business  and  affairs,  authorizes  evi- 
.  ^ence  of  her  .employment  a,nd  earnings  as  a  nurse 2d8 

an  additional  count  which  merely  re-states  the  case  made 

, .  by  the  original  count  filed  in  time  is  not  barred  by  the 
Statute  of  Limitations 359 


Digitized  by 


Google 


182  DL]  INDEX.  688 

PLEADING.— Omawtied  PAGE. 

when  new  count  in  action  for  negligence  introduces  a  new 
cause  of  action -• 359 

error  in  sustaining  demurrer  to  plea  of  Statute  of  Limita- 
tions is  reversible  if  the  verdict  might  have  been  based 
entirely  upon  the  issue  raised  by  the  count  359 

an  answer  to  a  petition  to  disbar  attorney  for  malconduct 
should  not  merely  deny  charges  but  explain  the  transac- 
tions to  which  they  relate 425 

the  constitutionality  of  an  act,  as  well  as  the  sufficiency 
of  a  declaration  based  on  the  statute,  may  be  tested  by  a 
general  demurrer 480 

general  plea  of  non  damniftccUvs  is  not  good  in  an  action  of 
debt  based  on  breach  of  covenant  to  pay  a  specified  sum 
of  money,  made  by  way  of  indemnity. 501 

when  general  allegation  is  sufficient  to  authorize  allow- 
ance of  damages  for  the  particular  injury  shown 525 

Supreme  Court  may  consider  testimony  on  an  issue  of  fact 
raised  by  bill,  answer  and  replication,  though  the  answer 
was  withdrawn  and  a  decree  pro  confesao  entered 551 

party  cannot  both  answer  and  demur  to  same  part  of  bill, 
and  if  he  does  so,  demurrer  is  overruled  by  the  answer. . .  552 

PLEDGE. 

a  debtor  may  lawfully  pledge  his  stock  in  a  corporation 
formed  by  him,  in  order  to  obtain  money  to  pay  his  bona 
fide  indebtedness ...••. 256 

POWEBS. 

a  sale  of  real  estate  to  pay  a  child's  debt  is  not  within  a 
power  to  sell  for  support  and  maintenance  of  children.. .  464 

PRACTICE;— See  APPEALS  AND  ERRORS. 

'  county  court  has  no  power  to  discontinue  assignment  pro- 
ceeding before  the  three  months  allowed  for  filing  claims 
have  expired .^ 68 

order  discontinuing  voluntary  assignment  proceeding  be- 
fore three  months  is  a  nullity,  and  may  be  set  aside  at  a 
subsequent  term 68 

what  a  sufficient  compliance  with  statute  to  authorize  is- 
suing injunction  without  notice : 192 

the  Appellate  Court  need  only  consider  such  assignments 
of  error  as  were  not  waived  and  are  argued  in  the  briefs.  224 

when  motion  to  dismiss  appeal  for  insufficiency  of  appeal 
bond  must  be  denied . .  250 

section  90  of  Practice  act  and  section  8  of  Appellate  Court 
act,  concerning  appeals  from  the  Appellate  Court,  are 
in  pari  matei-ia  and  must  be  construed  together. 264 
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Appellate  Court's  judgment  affirming  denial  of  assignor's 
petition  for  exemption  of  $400  is  final,  in  absence  of  cer- 
tificate of  importance 264 

extent  to  which  opinion  of  Appellate  Court  is  binding  upon  . 
that  court  upon  second  appeal  in  same  cause 267 

certified  copy  of  order  or  judgment  appealed  from  is  not 
the  record  of  the  order  or  judgment  required  by  section  72 
of  the  Practice  act 310 

leave  to  file  a  complete  record  cannot  be  granted  while  the 
order  dismissing  the  appeal  is  in  force 310 

undisposed  of  motion  to  vacate  an  order  is  continued  by 
operation  of  law,  without  formal  order  of  continuance. .  351 

tender  of  a  draft  is  not  necessary  before  bringing  suit  to 
recover  over-payment,  if  formal  demand  for  the  over- 
payment has  been  refused 367 

assignment  of  error  on  instructions  not  considered  unless 
the  alleged  error  is  pointed  out 367 

when  Supreme  Court  may  examine  stipulation  of  facts  on 
appeal  from  the  Appellate  Court 391 

objections  to  the  master's  findings  must  be  made  below 486 

quo  ioarrmito  proceeding  cannot  be  brought  without  consent 
of  Attorney  General  or  State's  attorney  though  only  pri- 
vate rights  are  involved 516 

in  passing  on  refusal  of  a  peremptory  instruction  the  Su- 
preme Court  does  not  weigh  the  evidence 523 

when  Supreme  Court  is  precluded  from  a  consideration  of 
the  case  under  Appellate  Court's  recital  of  facts 533 

Supreme  Court  may  consider  testimony  on  an  issue  of  fact 
raised  by  bill,  answer  and  replication,  though  answer  was 
withdrawn  and  decree  pro  confesso  entered 651 

when  error  will  not  justify  remandment 551 

a  bill  prima  facie  sufficient  to  authorize  relief  should  not  be 
dismissed  for  want  of  equity  as  to  the  defendants  who  by 
their  default  have  confessed  the  bill 551 

demurrer  is  overruled  by  answer  to  same  part  of  bill 552 

PRESUMPTIONS.— See  EVIDENCE. 

a  partner's  indebtedness  to  the  firm  is  presumed  to  have 
been  considered  in  fixing  the  price  of  his  interest  sold  to 
the  other  partners 144 

fact  of  legislature's  uniform  and  contemporaneous  con- 
struction of  constitutional  provision  affords  a  strong  pre- 
sumption that  such  construction  is  correct 154 

street  in  constant  use  by  the  public  may  be  presumed  to  be 
reasonably  safe  for  ordinary  travel  throughout  its  width.  232 

possession  of  written  instrument  by  party  thereto  raises  a 
presumption  of  its  delivery 319 
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forfeiture  of  a  life  insurance  policy  cannot  be  based  on  a 

cause  within  the  agfent's  knowledge  when  issuing  policy.  52 
payment  by  a  principal  of  a 'claim  for  goods  delivered  to 

his  agent  is  not  a  satisfaction  of  a  demand  by  a  mere 

stranger  or  volunteer 187 

in  the  absence  of  usage  it  cannot  be  inferred  that  an  agent 

to  loan  money  has  power  to  collect  it 454 

facts  under  which  party  paying  debt  to  trustee  is  charged 

with  notice  of  his  want  of  power  to  receive  payment 454 

charges  of  misconduct  against  an  agent  do  not  render  the 

principal  responsible  for  subsequent  acts  of  the  agent 

beyond  his  authority 454 

PRIVITY. 

general  creditors  are  not  privies  of  assignor  and  assignee, 
so  as  to  be  bound  by  a  decree  in  a  proceeding  to  which  the 
latter  alone  are  parties 444 

PROPOSITIONS  OP  LAW. 

alleged  misconception  of  the  law,  indicated  in  the  court's 
remarks  when  announcing  decision,  cannot  be  urged  as 
error  where  no  propositions  of  law  were  submitted 246 

PROXIMATE  CAUSE. 

question  of  proximate  cause  of  injury  is  one  of  fact  settled 
by  judgment  of  Appellate  Court 18 

PUBLIC  IMPROVEMENTS.— See  SPECIAL  ASSESSMENTS. 

when  sewer  ordinance  sufficiently  locates  catch-basins.   . .  312 

sewer  ordinance  need  not  particularly  describe  the  imbed- 
ded stringers  to  which  the  plank  foundation  for  catch- 
basins  is  to  be  spiked 312 

caption  of  sewer  ordinance  need  not  state  that  purpose  of 
ordinance,  in  part,  is  to  provide  for  house  connections. .  312 

a  single  ordinance  may  make  provision  for  construction  of 
several  unconnected  sewers  of  the  same  character 312 

PUBLIC  POLICY. 

a  contract  by  which  a  railroad  company  exempts  itself 
from  liability  for  injury  to  an  express  messenger  is  not 
against  public  policy 332 

public  policy  of  Illinois  is  against  trusts  and  combinations 
organized  to  suppress  competition  and  create  monopoly.  551 

a  contract  not  to  manufacture  an  article  in  the  territory 
within  which  only  it  can  be  successfully  manufactured  is 
in  total  restraint  of  trade 552 
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rules  of  certainty  of  pleading  and  evidence  governing'  crim- 
inal cases  do  not  apply  to  a  quo  warranto  proceeding  to 
forfeit  franchise  of  corporation 274 

information  in  nature  of  quo  warranto  is  sufficient  if  its 
allegations  have  the  certainty  required  by  the  rules  of 
civil  pleading 274 

charter  of  medical  college  Is  properly  forfeited  where  It 
Issues  diplomas  and  confers  degrees  for  a  price,  without 
regard  to  qualifications  of  applicants 274 

quo  warranto  proceeding  cannot  be  brought  without  consent 
of  Attorney  General  or  State's  attorney,  though  only  pri- 
vate rights  are  involved. . . , 516 

RAILROADS.— See  CARRIERS;  STREET  RAILWAYS. 

fire  policy  upon  rolling  stock  of  belt  railway  construed  as 
covering  cars  of  other  companies  In  its  possession  and 
for  which  It  was  responsible 33 

admissibility  of  rules  of  post-office  department  In  action 
against  railroad  for  causing  death  of  transfer  mall  clerk.  267 

instruction  in  action  for  death,  that  jury  might  consider 
what  widow  might  reasonably  have  expected,  In  a  pecu- 
niary way,  from  life  of  deceased,  Is  not  objectionable... .  268 

what  Is  or  what  Is  not  negligence  Is  a  question  of  fact  for 
the  jury,  and  Is  not  a  proper  subject  for  an  Instruction..  268 

railroad  company  may,  by  contract  with  express  company, 
exempt  Itself  from  liability  for  Injuries  to  messenger. . .  332 

express  messenger  carried  In  a  special  car,  under  a  special 
contract  to  attend  to  his  employer's  express  business,  la 
not  a  passenger 332 

right  granted  by  city  council  to  a  railroad  company  to  lay 
tracks  in  street  Is  not  a  franchise  but  a  property  right. .  382 

city  may  maintain  ejectment  against  a  railroad  company 
encroaching  upon  public  street 382 

when  limit  of  time  which  railroad  may  occupy  street  with 
tracks  is  fixed  by  the  property  owners'  petition  under 
section  1  of  article  5  of  the  City  and  Village  act 382 

when  railroad  cannot  claim  that  the  property  owners  are 
estopped  to  assert  a  time  limit  In  their  petition  to  city 
to  allow  railroad  to  lay  tracks  In  street. 382 

when  Appellate  Court's  recital  of  facts  precludes  recovery 
against  rallrgad  by  Injured  fireman 533 

RAISED  DRAFTS.— See  BANKS. 

RATIFICATION. 

unauthorized  purchase  of  high  school  site  by  the  township 
board  of  education  may  be  ratified  by  subsequent  vote  of 
the  people  to  build  upon  the  site  purchased 119 
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devise  to  a  specified  person,  her  "heir**  and  assigns,  passes 
a  fee  simple  title 110 

a  fee  simple  devise  cannot  be  reduced  to  a  life  estate  by 
the  habendum  clause. .' 110 

remainder  over  after  a  fee  simple  devise  is  void 110 

the  power  of  alienation  is  incident  to  a  fee  simple  title.. . .  Ill 

a  deed  to  grantee  and  her  "bodily  heirs"  passes  estate  for 
life  with  remainder  in  fee,  under  section  6  of  Conveyance 
act,  which  changes  common  law  rule 171 

under  section  7  of  Administration  act,  as  amended  in  1881, 
an  executor  must  give  a  special  bond  on  selling  real  es- 
tate, even  if  the  land  lies  outside  the  State 391 

executor  selling  real  estate  under  the  will  for  the  sole  pur- 
pose of  re-investment  acts  as  trustee  and  not  as  executor.  391 

general  bondsmen  are  not  liable  for  executor's  administra- 
tion of  proceeds  of  real  estate  sold  under  power  conferred 
by  will,  for  re-investment 391 

a  license  to  enter  upon  land  and  clear  it  of  timber  carries 
no  interest  in  the  realty  and  is  revocable  at  the  will  of 
the  licensor 645 

one  lawfully  entering  upon  land  under  license  to  cut  trees 
becomes  a  trespasser  by  continuing  to  work  after  license 
is  revoked 645 

RECORD. 

a  certified  copy  of  order  or  judgment  appealed  from  is  not 
the  record  of  the  order  or  judgment  required  by  section  72 
of  the  Practice  act 310 

leave  to  file  a  complete  record  cannot  be  granted  while  the 
order  dismissing  the  appeal  is  in  force 310 

when  bill  of  exceptions  becomes  part  of  record  though  not 
filed  with  clerk  until  after  expiration  of  time  allowed  for 
settling  and  signing  same ^ 516 

REMAINDERS. 

estoppel  against  remainder-man  by  acquiescence  in  a  mis- 
use of  the  property  cannot  arise  until  his  interest  falls 
into  possession 77 

remainder  over  after  a  fee  simple  devise  is  void 110 

REMITTITUR.      ■ 

when  remiltUur  of  half  amount  of  verdict  is  properly  re- 
quired on  appeal 298 

RES  JUDICATA.  ^ 

circuit  court's  judgment  convicting  attorney  of  malconduct 
is  res  judicata  in  a  subsequent  disbarment  proceeding  for 
the  same  cause 425 
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executor's  report  is  not  conclusive  on  his  general  bonds- 
men if  the  report  has  not  been  judicially  approved. 391 

matters  which  might  have  been  litigated  in  injunction  suit 
are  not  available  defenses  in  suit  on  bond  given  on  appeal 
from  order  dissolving  injunction 501 

RESTRAINT  OF  TRADE.— See  TRUSTS  AND  COMBINES. 

RIGHTS  AND  REMEDIES.— See  ACTIONS  AND  DEFENSES. 

certification  of  person  by  civil  service  commission  cannot 
be  set  aside  and  another  person  substituted  by  common 
law  writ  of  certiorari "  241 

certiorari  does  not  lie  to  determine  the  correctness  of  civil 
service  commissioners*  selection 241 

the  fee  of  a  public  street  is  presumed  to  be  in  the  city,  and 
the  latter  may  maintain  ejectment  against  one  who  en- 
croaches upon  such  street. 382 

a  bill  to  restrain  a  city  from  preventing  construction  of  a 
street  railway  by  company  claiming  under  an  ordinance 
is  in  substance  a  bill  for  specific  performance 433 

specific  performance  is  not  a  matter  of  absolute  right,  but 
rests  in  the  discretion  of  the  court  in  view  of  the  terms 
of  the  contract  and  surrounding  circumstances 433 

quo  warranto  proceeding  cannot  be  brought  without  consent 
of  Attorney  General  or  State's  attorney,  though  only  pri- 
vate rights  are  involved 516 

ROADS  AND  BRIDGES.— See  STREETS  AND  ALLEYS. 

SALES. 

what  a  sufficient  tender  of  goods  by  seller 128 

unless  the  sufficiency  of  the  tender  of  goods  is  questioned 
at  the  time,  the  purchaser  cannot  thereafter  object ...     128 

refusal  of  purchaser  to  give  shipping  directions  for  goods 
is  a  refusal  of  the  goods 129 

a  partner's  indebtedness  to  the  firm  is  presumed  to  have 
been  considered  in  fixing  the  price  of  his  interest  sold  to 
the  other  partners 144 

when  partner  who  has  purchased  deceased  partner's  inter- 
est cannot  enforce  a  subsequently  discovered  firm  liabil- 
ity against  deceased  partner's  estate 144 

SCHOOLS. 

township  board  of  educjEition  cannot  buy  site  for  township 
high  school  without  authority  of  vote  of  electors 119 

unauthorized  action  of  board  of  education  in  buying  a  site 
for  township  high  school  may  be  ratified  by  a  subsequent 
vote  of  electors  to  build  upon  the  site 119 
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SCHOOLS.— Continued  page. 

members  of  board  of  education  are  not  entitled  to  notice 
of  a  regular,  jftxed  meeting 119 

one  polling  place  in  a  high  school  district  is  all  that  the 
law  requires  for  an  election  to  determine  the  question  of 
erecting  high  school  building 119 

what  will  not  invalidate  notices  of  election  to  vote  on  the 
question  of  erecting  a  township  high  school  building  and 
Issuing  bonds  therefor 119 

the  Appropriation  act  of  1897  to  the  Illinois  State  Normal 
University  is  constitutional 154 

charter'of  medical  college  may  be  forfeited  by  quo  warranto 
where  it  issues  diplomas  and  confers  degrees  for  a  price, 
without  regard  to  qualification  of  applicants 274 

SELF-DEFENSE.— See  CRIMINAL  LAW. 

SIDEWALKS. 

that  party  Injured  by  defective  sidewalk  had  notice  of  its 
condition  does  not  necessarily  bar  recovery  against  the 
city  if  he  was  using  due  care ." 215 

whether  due  care  was  exercised  in  use  of  sidewalk  by  one 
who  knew  It  was  out  of  repair  is  a  question  of  fact 215 

SPECIAL  ASSESSMENTS. 

court's  finding  of  fact  on  a  matter  resting  in  the  opinion 
of  witnesses  whose  testimony  conflicts  will  not  be  lightly 
disturbed  on  appeal 246 

new  assessment  for  park  improvement  cannot  reach  prop- 
erty which  has  paid,  under  original  assessment,  all  it  was 
benefited  by  the  improvement 246 

contents  of  property  owners'  petition  cannot  be  shown  by 
parol,  on  an  application  to  confirm,  where  the  absence  of 
the  petition  is  not  accounted  for 250 

cost  of  portion  of  improvement  abutting  upon  particular 
property  cannot  be  shown  on  application  to  confirm 250 

one  cannot  urge  objections  to  confirmation  which  are  in  no 
way  prejudicial  to  him 250 

when  ordinance  for  second  assessment  is  not  prematurely 
adopted. 250 

when  a  new  trial  will  not  be  g^ranted  for  alleged  newly  dis- 
covered evidence 250 

when  sewer  ordinance  sufficiently  locates  catch-basins  ....  312 

sewer  ordinance  need  not  particularly  describe  Imbedded 
stringers  to  which  the  plank  foundation  for  catch-basins 
is  to  be  spiked 312 

caption  of  sewer  ordinance  need  not  state  that  the  purpose 
of  ordinance,  in  part,  is  to  provide  for  house  connections.  312 
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SPECIAL  ASSESSMENTS.— Omfinwed.  PAGE, 

a  sewer  assessment  is  not  necessarily  void  because  the  first 

installment  contains  twenty-five  per  cent  of  the  total. . .  312 
single  ordinance  may  make  provision  for  the  construction 

of  several  unconnected  sewers  of  the  same  character . . .  312 

SPECIFIC  PERFORMANCE. 

bill  to  restrain  city  from  preventing  construction  of  street 
railway  by  a  company  claiming  under  an  ordinance  is  in 
substance  a  bill  for  specific  performance 433 

specific  performance  Is  not  a  matter  of  absolute  right,  but 
rests  in  the  discretion  of  the  court  in  view  of  the  terms 
of  the  contract  and  surrounding  circumstances 433 

when  specific  performance  of  alleged  contract  by  city  to 
allow  construction  of  street  railway  will  not  be  granted.  433 

STATUTE  OF  LIMITATIONS.— See  LIMITATIONS. 

STATUTES.— See  CONSTRUCTION:  CONSTITUTIONAL  LAW. 

provisions  of  statute  are  within  its  title  if  they  are  con- 

^    nected  with  or  incident  to  the  particular  object  indicated 

in  the  title : 154 

provisions  of  the  Appropriation  act  of  1897  to  the  State 

Normal  University  are  within  its  title 154 

when  legislative  determination  of  the  policy  of  the  State 

by  enactment  is  conclusive 154 

when  provision  of  statute  is  not  within  its  title 480 

STIPULATIONS. 

when  Supreme  Court  may  examine  stipulation  of  facts  on 
appeal  from  the  Appellate  Court 391 

STOCKHOLDERS.— See  CORPORATIONS. 

STREET  RAILWAYS. 

person  may  lawfully  drive  carriage  on  tracks  if  he  uses 
due  care  to  avoid  injury 9 

when  declaration  states  cause  of  action  against  street  rail- 
way for  injury  to  passenger,  caused  by  striking  against 
side  of  viaduct .' 15 

when  instruction  to  jury  after  retiring  to  consider  evidence 
in  suit  against  street  railway  company  is  not  erroneous.     15 

when  additional  count  in  action  against  a  street  railway 
company  introduces  a  new  cause  of  action 359 

bill  to  restrain  city  from  preventing  construction  of  street 
railway  by  a  company  claiming  under  an  ordinance  is  in 
substance  a  bill  for  specific  performance 433 

when  specific  performance  of  alleged  contract  by  city  to 
allow  construction  of  street  railway  will  not  be  granted.  433 


Digitized  by 


Google 


182  01]  INDEX  691 

STREETS  ANb  ALLEYS.  PAGE. 

when  injunction  to  restrain  city  from  changing  boundary 
of  street  will  not  be  denied  on  ground  of  remedy  at  law..  192 

facts  under  which  a  municipal  corporation  is  estopped  to 
change  boundary  of  street 192 

street  in  constant  use  by  the  public  may  be  presumed  to  be    . 
reasonably  safe  for  ordinary  travel  throughout  its  width.  232 

the  fee  of  a  public  street  is  presumed  to  be  in  the  city,  and 
the  latter  may  maintain  ejectment  against  one  who  en- 
croaches upon  such  street 382 

right  granted  by  city  council  to  a  railroad  company4;o  lay 
tracks  in  street  is  not  a  franchise  but  a  property  right. .  382 

when  limit  of  time  which  railroad  may  occupy  street  with 
tracks  is  fixed  by  property  owners'  petition  under  sec- 
tion 1  of  article  5  of  the  City  and  Village  act 382 

SURETIES.— See  BONDS. 

SURVEYS. 

location  of  monument  in  survey  may  be  shown  by  extrinsic  , 
evidence 192 

TAX  DEEDS. 

tax  deed  is  invalid  where  the  aflfldavit  on  which  it  is  based 
fails  to  state  that  a  notice  of  purchase  was  served  upon 
the  owner 512 

affidavit  for  a  tax  deed  is  not  sufficient  which  alleges  that 
notice  was  served  upon  a  specified  person  "as  owner"  who 
claimed  some  interest  **as  owner  or  otherwise" 512 

defendant  who  refused  tender  of  amount  due,  with  interest, 
cannot  complain  that  he  was  required  to  pay  his  own 
costs  on  setting  aside  of  his  tax  deed 512 

TAXES.— See  SPECIAL  ASSESSMENTS. 

TENDER. 

what  a  sufficient  tender  of  goods  by  seller 128 

sufficiency  of  tender  of  goods  is  waived  by  failure  of  pur- 
chaser to  object  at  the  time 128 

refusal  of  purchaser  to  give  shipping  directions  for  goods 
is^  refusal  of  the  goods : 129 

tender  of  draft  is  not  necessary  before  bringing  suit  to  re- 
cover over-payment  if  formal  demand  for  over-payment 
has  been  refused 367 

TOWNS.— See  MUNICIPAL  CORPORATIONS. 

TOWNSHIP  HIGH  SCHOOLS.— See  SCHOOLS. 

TRADE.— See  TRUSTS  AND  COMBINES. 
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TRESPASS.  PAGK. 

one  who  lawfully  enters  upon  land  under  a  license  to  cut 
timber  becomes  a  trespasser  by  continuing  to  work  after 

« the  license  has  been  revoked 645 

when  verdict  in  trespass  will  not  be  disturbed 645 

TRIAL. 

a  physician  subpoenaed  and  interrogated  as  an  expert  can 
not  refuse  to  testify  because  not  promised  extra  fees,. . .     10 

when  instruction  to  jury  after  retirement  is  not  erroneous,    15 

objection  of  variance  should  be  urged  in  trial  court 278,    18 

permitting  exhibition  of  injury  to  jury  is  not  ground  for 
reversal  if  there  is  no  abuse  of  the  trial  court's  discre- 
tion in  that  regard 19 

remarks  by  the  court  to  aid  the  jury  in  understanding  tes- 
timony of  a'witness  speaking  in  a  foreign  tongue  are  not 
objectionable 27 

right  of  court  to  direct  a  verdict  is  not  taken  away  because 
of  a  conflict  in  the  evidence  upon  an  immaterial  matter.  128 

whether  contract  sued  upon  had  been  abandoned  need  not 
be  submitted  to  the  jury,  where  there  is  no  evidence  of 
abandonment 1^ 

when  paper  found  in  jury  room  does  not  warrant  granting 
a  new  trial  upon  the  ground  that  the  verdict  was  reached 
by  averaging 218 

right  of  counsel  to  continue  cross-examination  without  a 
definite  purpose  except  to  entrap  witness  rests  largely 
within  discretion  of  trial  court 232 

alleged  misconception  of  the  law,  indicated  in  the  court's 
remarks  when  announcing  decision,  cannot  be  urged  as 
error  where  no  propositions  of  law  were  submitted 246 

a  new  trial  will  not  be  granted  because  of  new  evidence, 
which  might  have  been  known  and  produced  by  the  exer- 
cise of  reasonable  diligence 250, 

it  is  for  the  jury  to  deduce  the  truth  from  contradictory 
testimony 411 

question  of  malice  or  irresistible  passion  is  for  the  jury, 
where  accused  is  shown  to  have  pursued  and  stabbed  the 
deceased  after  the  latter  had  run  away 411 

affidavit  that  verdict  was  arrived  at  by  chance  must  show ' 
the  source  of  affiant's  belief 411 

when  remarks  by  State's  attorney  are  not  prejudicial 411 

reading  the  defendant's  instructions  consecutively,  but  be- 
tween portions  of  the  People's  instructions,  though  not 
good  practice,  is  not  reversible  error .*. .  412 

accused,  if  present  when  motion  for  new  trial  was  passed 
upon,  cannot  complain  that  he  was  absent  at  the  argu- 
ment if  his  counsel  consented  to  his  absence 412 
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TBIAL.— Continued.                                                                        PAGE, 
objections  to  the  master^s  findings  must  be  made  below  .  • .  486 
court  must  refuse  peremptory  instruction  for  defendant  if 
the  evidence  tends  to  prove  plaintifF^s  case 523 

TRUSTS.— See  TRUSTS  AND  COMBINES. 

language  of  trust  deed  construed • . . . .    60 

*    administrator  with  the  will  annexed  does  not  succeed  to 
the  executor's  personal  trusts 76 

when  declree  does  not  authorize  an  administrator  with  the 
will  annexed  to  exercise  trust  powers 76 

that  administrator  with  the  will  annexed  is  required  by  the 
decree  to  report  to  county  court  excludes  idea  that  he  is 
acting  as  trustee  for  the  chancery  court 76 

an  administrator  with  the  will  annexed  who  manages  trust 
property  without  authority  is  a  trustee  de  son  tort* 76 

principal  of  trust  fund  should  not  be  used  to  make  up  ac- 
cruing deficiencies  in  the  yearly  or  monthly  allowance 
to  be  paid  from  the  income 76 

what  an  improper  investment  of  trust  fund  by  administra- 
tor acting  as  trustee  de  son  tort 76 

when  trustee  cannot  be  protected  against  loss  resulting 
from  his  investment  of  trust  fund 76 

testator's  expressed  preference  that  trust  fund  be  Invested 
in  national  bank  stock  does  not  authorize  investment  in 
private  banking  concern 77 

In  absence  of  acquiescence  by  the  beneficiary,  a  trustee  is 
liable  for  loss  resulting  from  investment  of  fund 77 

partners  in  a  banking  firm  having  notice  that  one  partner 
has  invested  trust  funds  in  the  business  are  liable  to  the 
beneficiary 77 

incoming  partners,  knowing  that  trust  funds  are  invested, 
are  liable  for  losses  due  to  the  violation  of  the  trust  after 
they  became  members 77 

the  liability  of  a  partner  for  the  misuse  of  trust  funds  in- 
vested with  his  knowledge  Is  not  extinguished  by  the  sale 
of  his  interest 77 

what  evidence  competent  on  accounting  against  partners 
for  loss  of  trust  fund  invested  in  the  business. 77 

trust  with  reference  to  an  assignment  of  a  life  policy  does 
not  exist  where  the  gift  of  assignment  was  Imperfect. . .  287 

beneficiary  cannot  enforce  claim  against  Insolvent  trustee 
as  a  preferred  claim  If  the  fund  cannot  be  distinguished 
from  other  assets  of  the  estate 351 

a  trust  fund  so  mingled  with  trustee's  property  that  It  can 
not  be  Identified  passes  to  the  trustee's  assignee  for  the 
benefit  of  creditors 351 
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TRUSTS  AND  COMBINES.  PAGE. 

consolidation  of  corporations  to  create  a  monopoly  by  con- 
trolling prices  and  output  constitutes  a  trust 551 

the  public  policy  of  Illinois  is  against  trusts  and  combines 
organized  to  suppress  competition  and  create  monopoly.  551 

agreement  to  form  illegal  trust  need  not  be  in  writing,  but 
-  may  rest  upon  a  verbal  understanding  evidenced  by  the 
acts  of  the  parties 551 

fact  that  prices  may  be  reduced  does  not  relieve  a  trust  of 
its  objectionable  features 551 

parties  forming  an  illegal  trust  are  guilty  of  conspiracy 
under  section  1  of  act  of  1891,  on  trusts  and  combines.. . .  552 

a  stockholder  has  a  right  to  hold  his  investment  in  the  cor- 
poration in  the  form  of  stock ; 552 

stockholder,  to  protect  his  pecuniary  interests,  may  enjoin 
sale  of  corporate  property  to  an  illegal  trust 552 

courts  may  restrain  foreign  corporation  from  transferring 
its  local  real  estate  to  a  "trust" 552 

a  contract  not  to  manufacture  or  sell  a  product  in  a  terri-  - 
tory  within  which  only  it  may  be  successfully  manufac- 
tured is  in  total  restraint  of  trade 552 

UNl^YERSXTIES.— See  SCHOOLS. 

USAGE. 

settled  legal  construction  of  contract  of  certification  by  a 
bank  cannot  be  altered  by  proof  of  local  usage  between 
merchants  and  bankers 367 

VARIANCE. 

objection  of  variance  is  waived  if  the  party  does  not  object 
to  the  evidence  when  offered  and  point  out  in  what  the 

variance  consists 278,    18 

I  what  not  a  variance  between  pleading  and  proof  as  to  the 

name  of  the  person  accused  is  charged  with  killing. 412 

VENDOR  AND  PURCHASER. 

what  a  sufficient  tender  of  goods  by  vendor 128 

sufficiency  of  a  tender  of  goods  is  waived  by  failure  of  pur- 
chaser to  object  at  the  time 128 

refusal  of  purchaser  to  give  shipping  directions  for  goods 
Is  a  refusal  of  the  goods 129 

VILLAGES.— See  MUNICIPAL  CORPORATIONS. 

,  VOLUNTARY  ASSIGNMENTS. 

I  a  creditor  who  has  filed  his  claim  with  the  assignee  within 
three  months  may  object  to  the  discontinuance  of  the 
assignment  proceeding •  •  •  •    68 
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VOLUNTARY  ASSIGNMENTS.— Omiintia^.  page. 

what  creditors  have  the  right  to  consent  to  discontinuance 
of  voluntary  assignment  proceedings  under  section  15  of 
the  Assignment  act 68 

county  court  has  no  power  to  discontinue  voluntary  assign- 
ment proceeding  before  the  three  months  allowed  for 
filing  claims  have  expired 68 

order  discontinuing  assignment  proceedings  before  three 
months  is  a  nullity,  and  may  be  set  aside  at  a  later  term.    68 

Appellate  Court's  judgment  affirming  denial  of  assignor's 
petition  for  exemption  of  $400  is  final,  in  the  absence  of 
certificate  of  importance 264 

when  general  creditors  are  not  estopped  to  object  to  allow- 
ance of  claim  as  a  preference 351 

beneficiary  cannot  enforce  claim  for  trust  fund  held  by  the 
assignor  as  a  preferred  claim,  if  the  fund  cannot  be  iden- 
tified from  other  assets  of  the  estate 351 

a  trust  fund  so  blended  with  the  trustee's  property  that  it 
cannot  be  distinguished,  passes  to  the  trustee's  assignee 
for  benefit  of  creditors 351 

general  assignment  does  not  pass  to  assignee  any  interest 
in  property  previously  fraudulently  conveyed  by  debtor.  440 

assignee  for  creditors  cannot  impeach  or  set  aside  the  as- 
signor's previous  fraudulent  transfers 440 

a  fraudulent  conveyance  of  property  by  a  debtor  prior  to 
general  assignment  is  inoperative  as  against  a  judgment 
creditor,  who  may  have  it  set  aside 440 

county  court  has  exclusive  jurisdiction  in  assignment,  and 
a  decree  of  the  circuit  court  awarding  preference  to  par- 
ticular claim  is  not  of  binding  force 444 

general  creditors  are  not  privies  of  assignor  and  assignee, 
so  as  to  be  bound  by  decrees  in  proceedings  to  which  the 
assignor  and  assignee  alone  are  parties 444 

assignee  for  creditors  may  be  charged  with  money  he  never 
actually  received,  if  in  his  report  he  treats  it  as  assets 
and  claims  credit  for  its  disbursement 444 

WAIVER. 

objection  of  variance  is  waived  if  the  party  does  not  object 
to  the  evidence  when  offered  and  point  out  in  what  the 
variance  consists 278,    18 

pleading  to  the  merits  waives  right  to  move  to  eliminate 
counts  of  declaration  as  insufficient 18 

right  to  assign  error  on  overruling  of  demurrer  is  waived 
by  pleading  over  . 33 

whether  insurance  company  waived  proofs  of  loss  is  a  ques- 
tion of  fact  settled  in  Appellate  Court 33 
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WAIVER.— Onimw^d.  PAGE. 

sufficiency  of  tender  of  goods  is  waived  by  failure  of  pur- 
chaser to  object  at  the  time 128 

objections  not  called  to  attention  of  Appellate  Court  can 
not  be  urg-ed  as  ground  for  reversing  its  judgment 187 

the  Appellate  Court  need  only  consider  such  assignments 
of  error  as  were  not  waived  and  are  argued  in  the  briefs.  224 

WILLS.— See  TRUSTS. 

testator's  preference  that  the  trust  fund  be  invested  in  na- 
tional bank  stock  does  not  authorize  investment  in  shares 
of  private  banking  partnership 77 

a  devise  to  a  specified  person,  her  "heir"  and  assigns,  is 
equivalent  to  "heirs"  and  assigns,  and  passes  a  fee  simple.  110 

a  fee  simple  devise  to  the  testator's  wife  is  not  reduced  to 
a  life  estate  by  the  habendum  clause  **to  have  and  to  hold" 
the  property  for  her  lifetime 110 

effect  of  section  13  of  the  Conveyance  act  upon  the  con- 
struction of  wills 110 

remainder  over  after  a  fee  simple  devise  is  void 110 

a  sale  of  real  estate  to  pay  a  child's  debt  Is  not  within  a 
power  to  sell  for  support  and  maintenance  of  children. .  464 

WITNESSES. 

physician  subpoenaed  and  interrogated  as  an  expert  can 
not  refuse  to  testify  because  not  promised  extra  fees. . .     10 

section  2  of  Evidence  act  applied 319 

when  complainants  in  partition  are  not  disqualified,  under 
section  2  of  Evidence  act,  from  testifying  in  their  own 
behalf  against  defendant ', 464 

a  witness  cannot  base  his  refusal  to  answer  solely  on  the 
ground  the  testimony  called  for  is  immaterial 552 

a  witness'  improper  refusal  to  answer  may  be  considered 
against  him,  the  same  as  any  other  refusal  to  produce 
evidence  within  his  power 553 

WORDS  AND  PHRASES. 

a  devise  to  a  specified  person,  her  '^heir"  and  assigns,  is 
equivalent  to  "heirs"  and  assigns 110 

acceptance  of  orders  payable  out  of  "earnings"  under  a 
contract  does  not  refer  to  net  earnings,  unless  proper 
words  of  qualification  are  used ' 166 

conveyance  to  the  grantee  and  her  "bodily  heirs"  passes  an 
estate  for  life  with  remainder  in  fee,  under  section  6  of 
Conveyance  act,  which  changes  common  law  rule 171 

court  will  take  judicial  notice  that  "Johnnie"  is  a  nickname 
for  "John"  and  that  the  word  "Junior"  or  "Jr."  is  not  part 
of  the  name , 412 
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